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HEARINGS  ON  S.  782  AND  S.  1088 


THTTRSDAY,  MARCH  15,   1973 

U.S.  Senate 
Subcommittee  on  Antitrust  and  Monopoly 

OF  the  Committee  on  the  Judiciary, 

Washington,  B.C. 

The  subcommittee  met  at  10  a.m.,  in  room  2228,  Dirksen  Office 
Building,  Senator  John  Tunney  presiding. 

Present:  Senators  John  Tunney,  Strom  Thurmond,  Hiram  Fong, 
Edward  Gurne}',  and  Roman  Hruska. 

Also  present:  Peter  N.  Chumbris,  chief  minority  counsel;  Charles 
E.  Bangert,  general  counsel;  Meldon  Levine,  legislative  assistant  to 
Senator  Tumiey ;  Thomas  Farrar,  legislative  assistant  to  Senator  Gur- 
ney ;  Charles  Kern,  assistant  counsel ;  Patricia  Bario,  editorial  direc- 
tor, and  Janice  Williams,  clerk. 

Senator  Tunney.  The  hearings  of  the  subcommittee  on  Antitrust 
and  Monopoly  will  come  to  order. 

Today  we  are  holding  hearings  on  legislation  S.  782,  introduced 
by  Senator  Gurney  and  myself,  and  S.  1088,  introduced  by  Senator 
Mansfield  for  Senator  Bayh. 

The  Nation's  antitrust  laws  no  longer  sufficiently  protect  the  public 
against  abuses  by  giant  corporations.  The  laws  were  last  amended  in 
1955 — almost  two  decades  ago.  Since  then,  the  corporations  have 
grown  in  power  and  influence  through  mergers,  and  their  inner  deal- 
ings with  the  Government  agencies  that  supposedly  regulate  them 
remain  behind  closed  doors. 

Senator  Gurney  and  I  have  introduced  S.  782 — the  Antitrust  Pro- 
cedures and  Penalties  Act — to  throw  open  tliose  doors  and  give  the 
public  information  about  and  a  voice  in  the  mergers  and  other  actions 
that  so  directly  affect  the  quality  and  the  cost  of  what  we  buy. 

Specifically,  our  legislation  will  bring  the  consent  decree  process 
into  the  full  light  of  day  and  will  increase  penalties  for  offenders.  It 
will  make  our  courts  an  independent  force  rather  than  a  rubber  stamp 
in  reviewing  consent  decrees,  and  it  will  assure  that  the  courtroom 
rather  than  the  backroom  becomes  the  final  arbiter  in  antitrust 
enforcement. 

S.  782  has  three  basic  provisions.  First,  it  focuses  on  the  process  by 
which  antitrust  suits  are  settled  and  consent  judgments  entered  by 
providing  specific  standards  and  procedures  to  assure  that  the  deci- 
sion to  settle  and  the  settlement  itself  are  in  fact  in  the  public  inter- 
est. The  Government  is  required  to  file  and  publish  any  proposed 
consent  decree  and  a  "public  impact  statement"  at  least  60'  days  prior 
to  its  effective  date.  The  Government  must  comment  upon  any  writ- 
ten comments  submitted  while  the  decree  is  pending,  and  the  court, 

(1) 


before  entering  the  proposed  decree  must  determine  that  it  is  in  the 
public  interest.  Moreover,  each  defendant  in  the  still-pending  anti- 
trust suit  is  required  to  file  a  record  of  its  lobbying  activities  (other 
than  by  its  counsel  of  record)  relative  to  the  proposed  consent  decree. 

A  second  basic  provision  increases  the  criminal  penalties  for  viola- 
tions of  the  antitrust  statutes  from  $50,000  to  $500,000  for  corpora- 
tions and  $100,000  for  any  other  persons. 

The  third  basic  provision  revises  the  Expediting  Act  in  an  effort 
to  improve  the  process  of  appellate  review  of  antitrust  cases.  It  au- 
thorizes the  United  States  to  appeal  from  the  denial  of  a  preliminary 
injunction  at  the  trial  court  level. 

CURRENT   PRACTICE 

A  civil  antitrust  case  is  brought  by  the  United  States  in  order  to 
preserve  competition  in  the  marketplace.  A  very  high  percentage  of 
these  cases  are  settled,  thus  being  concluded  in  the  form  of  a  consent 
decree.  The  decree  itself  usually  emerges  from  a  series  of  private,  in- 
formal negotiations  between  lawj'ers  representing  the  Antitrust  Divi- 
sion of  the  Department  of  Justice  and  tlie  attorneys  representing  the 
defendant.  Pursuant  to  the  Code  of  Federal  Regulations  (28  CFR 
sec.  50.1)  the  public  has  a  30-day  period  to  comment  to  the  Depart- 
ment of  Justice  on  a  proposed  decree.  However,  the  decision  to  modify 
the  decree  on  the  basis  of  public  comments  received  is  entirely  up  to 
the  Departm.ent.  As  a  recent  Law  Review  article  stated : 

These  views  are  presented  to  the  Antitrust  Division,  not  the  court  considering 
the  decree.  Consequently,  an  "affected  person's"  interests  may  only  be  reflected 
in  the  consent  decree  if  the  Antitrust  Division  chooses  to  do  so. 

The  only  other  avenue  of  approach  for  an  "affected  person,"  not  a  party  to  the 
suit  is  by  intervention  under  Rule  24  of  tlie  Federal  Rules  of  Civil  Procedure. 
Federal  courts  have  been  more  than  reluctant  to  permit  intervention  in  the 
framing  or  modification  of  consent  decrees.  (Flynn,  "Consent  Decrees  in  Anti- 
trust Enforcement;  Some  Thoughts  and  Proposals,"  53  la.  L.  Rev.  983,  1005 
(1968).) 

Thus,  in  Federal  antitrust  litigation,  the  general  rule  is  that  it  is  the 
United  States  "which  must  alone  speak  for  the  public  interest."  Buck- 
eye Coal  &  Railway  Go.  v.  Hocking  Raihoay  Co.,  269  U.S.  42,  49 
(1925). 

I^Iost  recently,  in  the  ITT- Hartford  merger  case,  the  Supreme  Court 
.  denied  standing  to  Reuben  Robertson  and  Ralph  Nader  to  intervene 
to  set  aside  the  consent  decree.  U.S.  v.  ITT  Corp.  and  Hartford  Fire 
Inmrance  Company,  —  F.  Supp.  — ,  Civ.  Action  No.  13320,  41  L.W. 
2129  (D.C.  Conn.,  Sept.  6,  1972),  affVl  sub.  nom.  Nader  v.  Z7./S'.— U.S. 
—  (Feb.  20, 1973),  41  L.W.  3447.  "WHiile  our  legislation  would  not  pro- 
vide such  intervention  as  a  matter  of  right,  it  would  help  insure  that 
meaningful  comment  would  be  provided. 

I  believe  that  interested  persons  should  not  be  denied  a  meaningful 
voice  in  the  content  of  consent  decree  solutions.  The  participation  of 
public  representatives,  many  of  whom  are  affected  by  such  settlements, 
is  absolutely  essential. 

PROPOSED   REVISIONS   TO   CONSENT   DECREE   PROCESS 

The  decree  provisions  in  S.  782  can  be  broken  down  into  four  major 
parts.  First,  the  bill  would  require  that  any  consent  decree  be  filed  with 


the  court  at  least  60  days  prior  to  entry  of  judgment,  published  and 
furnished  upon  request  to  any  person  who  wishes  a  copy  of  its  terms. 
The  60-day  time  period  can  be  shortened  for  extraordinary  circum- 
stances. Current  practice,  as  I  mentioned  earlier,  provides  the  public 
with  a  SO-daj'  comment  period  and  it  would  appear  that,  given  the 
complexities  of  some  antitrust  litigation,  60  days  would  facilitate 
public  study  and  comment  and  would  hardly  be  a  burdensome 
requirement. 

Second,  S.  782  requires  that  the  Government  file,  also  60  days  in 
advance,  a  fublio  impact  statement  setting  forth  six  items  of  informa- 
tion with  regard  to  the  proposed  decree.  The  items  are  spelled  out  in 
section  2(b)  of  S.  782  and  are  relatively  self-explanatory.  I  am  certain 
that  we  shall  explore  these  in  the  hearings.  In  sum,  they  do  not  require 
considerably  more  information  than  the  complaint,  answer  and  consent 
decree  themselves  would  provide  and,  therefore,  would  not  be  burden- 
some requirements.  They  should  help  rationalize  the  consent  decree 
procedure,  making  it  more  predictable  and  understandable — and  help- 
ing the  public  to  understand  better  the  actual  effect  and  impact  of  the 
decree.  We  have  also  required  that  the  United  States  receive  and 
respond  to  written  comments  with  regard  to  the  public  impact  state- 
ment. If  criticisms  are  offered,  the  Governm.ent  should  have  the  oppor- 
tunity to  respond.  If  a  response  is  difficult  the  comment  might  well 
have  pointed  up  an  area  in  which  the  decree  could  be  improved. 

In  providing  this  mechanism  which  permits  meaningful  public  com- 
ment, we  have  fashioned  our  proposed  public  impact  statement  upon 
the  already  existing  environmental  impact  statement.  There  have  been 
a  number  of  judicial  decisions  under  the  National  Environmental 
Policy  Act  which  have  discussed  the  importance  of  such  environmental 
impact  statements  in  apprising  the  public  of  environmental  considera- 
tions in  proposed  actions.  At  least  one  of  these  judicial  pronounce- 
ments suggests  benefits  that  have  been  reaped  by  those  impact  state- 
ments which  would  also  be  realized  by  that  which  we  suggest  in  S.  782. 
In  Calvert  Cliffs''  Coordinating  Committee^  I  tic.  v  United  States 
Atomic  Energy  Commission,  449  F.  2d  1109,  1114  (D.C.  Cir.  1971), 
the  court  stated  that : 

The  apparent  purpose  of  the  "detailed  statement"  is  to  aid  in  the  agencies' 
own  decisionmaking  process  and  to  advise  other  interested  agencies  and  the  public 
of  the  environmental  consequences  of  planned  federal  action  *  *  *.  Moreover, 
by  compelling  a  formal  "detailed  statement"  and  a  description  of  alternatives, 
NEPA  provides  evidence  that  the  mandated  decisionmaking  process  has  in  fact 
taken  place  and,  most  importantly,  allows  those  removed  from  the  initial  process 
to  evaluate  and  balance  the  factors  on  their  own. 

The  third  major  requirement  is  set  forth  in  section  2(d),  in  which 
the  bill  would  require  the  court  to  make  two  determinations  with 
regard  to  the  legislation — determinations  that  taken  together  would 
warrant  the  clear  conclusion  that  the  decree  is  in  the  public  interest. 
Alternatives  to  the  specific  language  of  this  section  have  been  proposed 
by  a  number  of  sources  and  I  hope  the  hearings  on  the  legislation  will 
explore  them  carefully.  However,  the  concept  that  the  trial  court 
judge  ought  to  be  independently  involved  in  making  the  determination 
that  the  proposed  decree  is  in  the  public  interest  must  be  preserved. 
The  purpose  of  section  2(d)  is  to  insure  that  the  court  shall  exercise  its 
independent  judgment  in  antitrust  consent  decrees — and  not  merely 
act  as  a  rubberstamp  upon  out-of-court  settlements. 


The  need  for  this  type  of  a  mechanism  has  baen  su<r£rested  b}'  sev- 
eral commentators.  In  a  recent  comment  in  the  Catholic  Univei"sity 
Law  Review,  the  point  was  made  as  follows : 

As  a  general  rule,  consent  decrees  are  accepted  and  signed  by  the  court  as 
a  matter  of  purely  formal  routine.  If  the  court,  after  a  brief  presentation  by 
defendant's  counsel  and  the  Antitrust  division  attorneys,  is  satisfied  that  the 
parties  are  in  agreement,  the  requested  order  is  entered  with  only  cursory  ex- 
amination. Ordinarily,  no  record  is  made  of  the  proceedings.  Findings  of  facts  or 
conclusions  of  law  are  not  made,  nor  are  they  required.  The  Justice  Department 
need  not  prepare  a  written  statement  of  facts  upon  which  the  government  bases 
its  case,  nor  declare  what  it  expects  to  accomplish  through  the  decree.  Similarly, 
the  court  is  not  required  to  render  a  written  opinion.  This  is  so  notwithstanding 
the  fact:  (1)  the  final  order  is  treated  as  a  final  judgment;  (2)  the  terms  of 
the  consent  decree  may  become  the  standard  for  an  entire  industry;  and  (3) 
traditional  competitors  of  the  defendant  are  denied  the  right  to  intervene  and 
object  to  the  entry  of  the  decree  and,  therefore,  may  be  adversely  affected  iu 
their  business  operations.  (Comment,  "Consent  Decrees  and  the  Judicial  Func- 
tion," 20  Cath.   U.   L.  Rev.  312,  316    (1970).) 

Thus,  "*  *  *  the  court  is  presented  with  a  negotiated  'contract*  with 
little  or  no  understandino;  of  its  backp'ound,  content,  or  consequences, 
and  mechanically  performs  the  rite  of  stamping  the  contract  with  the 
approval  of  the  judiciary.''  Flynn,  op.  cit.  at  990.  Further,  there  is 
''*  *  *  a  strong  danger  *  *  *  that  continued  rubberstamp  approval  of 
consent  decrees  by  the  courts  will  result  in  the  complete  abdication  of 
the  contemplated  judicial  function  in  favor  of  an  administrative  pro- 
cedure in  which  there  are  no  rules  to  safeguard  the  interests  of  the 
public."  Comment,  Cath.  U.  L.  Rev.,  op.  cit.  at  326. 

Our  proposed  change  in  S.  782  would  help  assure  the  public  and  the 
antitrust  participants  that  the  court  will,  in  fact,  serve  as  another 
factor  to  safeguard  the  public  interest. 

The  next  section,  2(e),  supplements  2(d).  It  offers  certain  proce- 
dures which  might  help  the  court  to  make  that  determination — the  de- 
termination that  the  decree  is,  in  fact,  in  the  public  interest.  S.  782 
does  not  spell  out  any  area  of  new  judicial  authority,  however,  and  it  is 
conceivable  that  this  subcommittee  might  conclude  that  section  2(e) 
or  some  aspects  thereof  should  be  revised.  I  will  be  interested  in  the 
views  of  the  witnesses  on  this  subject. 

The  fourth  major  provision  in  the  consent  decree  legislation  requires 
each  defendant  in  the  still-pending  antitrust  suit  to  file  with  the  court 
a  description  of  all  communications  its  representatives  have  had  with 
representatives  of  the  Federal  Government,  other  than  discussions 
between  counsel  of  record  and  Government  representatives.  I  believe 
that  this  concept  is  a  sound  one.  By  requiring  a  listing  of  discussions 
between  Government  representatives  and  the  defendant,  corporate 
defendants  will  at  least  think  twice  before  deciding  to  request  inter- 
cession by  members  of  either  the  executive  or  legislative  branch.  Here, 
too,  the  basic  theory  is  simple:  public  disclosure  is  the  best  guarantee 
of  a  sound  decision  on  the  merits. 

"We  have,  as  I  believe  is  clear,  attempted  to  improve  and  maintain 
the  current  consent  decree  ]^rocedures.  We  do  not  wish  to  weaken  or 
eliminate  tliem.  We  believe — we  are  convinced — that  the  disclosure 
that  we  seek  will  benefit  the  Government,  the  economy,  and  the  public 
at  large. 


IXCREASE   IN   CRIMINAL   PENALTIES 

An  increase  in  the  maximum  criminal  penalties  in  the  Sherman 
Antitrust  Act  (15  U.S.C.  sees.  1-3)  from  $50,000  to  $500,000  for  cor- 
porations and  $100,000  for  other  persons  is  long  overdue.  The  criminal 
sanctions  of  tlie  Sherman  Act  are  designed  to  deter  illegal  conduct 
and  practices  which  prevent  effective  competition.  Because  of  the 
small  amount  of  the  present  fine  for  criminal  violations  of  that  act, 
it  no  longer  represents  a  real  deterrent  to  antitrust  violations.  Increas- 
ing the  fine  would  help  to  insure  that  it  will  not  be  in  the  violator's 
financial  interest  to  pay  the  penalty  and  continue  the  forbidden 
practice. 

Tlie  maximum  penalties  prescribed  in  the  bill  are  but  a  realistic 
reflection  of  the  modern-day  marketplace,  and,  in  my  opinion,  would 
impose  a  penalty  to  fit  the  gravity  of  the  offense.  As  to  the  murmur- 
ing that  this  increase  would  be  a  death  knell  to  sm.all  business,  two 
points  must  be  remembered.  First,  the  penalty  is  a  ceiling  and  not  a 
floor.  Second,  discretion  is  provided  to  the  Department  of  Justice  in 
recommending  the  amount  of  the  fine,  and  to  the  courts  in  imposing  it. 
They  will  consider,  as  they  do  now,  such  factors  as  the  means  and 
circumstances  of  the  defendant,  the  practice  involved,  the  duration 
of  the  violation,  the  degree  of  culpability,  and  the  effect  on  the  econ- 
omy. Therefore,  a  statutory  increase  of  the  maximum  fines  would  not 
place  an  undue  hardship  upon  small  business  enterprises. 

It  has  been  argued  that  the  maximum  fine  need  not  be  increased 
when  even  now  it  is  seldom  imposed.  Yet,  corporations  have  grown 
dramatically  in  size  and  in  power,  and,  for  those  corporate  giants 
who  must  at  times  be  deterrecl  from  and  punished  for  illegal  conduct, 
the  current  maximum  fine  is  wholly  inadequate. 

As  recently  as  1  month  ago,  Chairman  of  the  Federal  Reserve 
Board  Arthur  Burns  stated  that  we  need  to  take  the  inflation  fight 
more  seriously.  He  then  cited  the  need  for  heavier  antitrust  fines  and 
penalties  as  a  top  priority. 

In  a  letter  of  September  1969,  Attorney  General  John  Mitchell 
urged  prompt  enactment  of  this  important  measure.  In  the  hearings 
of  March  1970,  there  was  near  unanimity  in  the  support  of  the  same 
penalty  increases  as  provided  in  the  bill  before  us  today. 

Only  a  combination  of  heavier  fines  and  their  effective  use  will  deter 
antitrust  violators  in  the  future. 

REVISIONS  TO  THE  EXPEDITING  ACT 

Provisions  of  S.  782  to  revise  the  Expediting  Act  must  be  debated 
thoroughly.  I  have  supported  these  provisions  because  I  believe  the 
debate  must  be  held  now. 

At  present,  appeals  from  district  court  decisions  must  be  made  di- 
rects to  the  Supreme  Court.  Many  feel  that  direct  appeals  provide 
inadequate  fact  review,  and  they  are  unnecessary  and  inappropriate  in 
the  great  majority  of  cases.  Civil  antitrust  appeals  also  place  a  great 
burden  on  the  Supreme  Cou  rt.  Under  section  4  of  S.  782,  direct  appeal 
is  eliminated  in  moat  cases.  The  intermediate  court,  the  courts  of  ap- 


peals,  which  had  been  in  existence  only  12  years  when  the  Expediting 
Act  was  enacted  are  now  fully  established  as  the  normal  channel  of 
appeals. 

While  I  see  considerable  merits  to  this  position,  two  of  its  assump- 
tions must  be  examined:  (1)  Is  the  Supreme  Court,  in  fact,  overbur- 
dened to  such  an  extent  that  such  legislation  is  necessary?  (2)  Will 
the  change  in  forums  actually  facilitate  anti-trust  enforcement?  I 
shall  address  those  questions  to  the  witnesses. 

Section  5(a)  of  S.  782  would  amend  the  Expediting  Act  to  provide 
interlocutory  appeal  to  the  appellate  courts.  It  has  been  held,  most  re- 
cently in  the  Supreme  Court  in  Tide-Water  Oil  Co.  v.  United  States^ 

U.S.  (1972),  that  there  can  be  no  interlocutory  review 

under  the  Sherman  Act  of  orders  in  actions  brought  by  the  Govern- 
ment for  relief.  Such  review  is  also  barred  in  Government  antitrust 
cases  by  section  2  of  the  Expediting  Act.  Because  orders  of  a  pre- 
liminary or  interlocutory  nature  may  not  be  revised  until  completion 
of  the  case,  enforcement  efforts  are  often  delayed.  The  proposed  revi- 
sion of  the  Expediting  Act  in  the  bill  would  solve  this  antitrust  en- 
forcement problem  and  remove  any  confusion  and  uncertainty  of  such 
a  situation. 

Finally,  I  would  like  to  raise  one  additional  point  with  regard  to  the 
bill  as  a  whole. 

I  do  believe  that  its  contents  will  vastly  improve  antitrust  enforce- 
ment, especially  in  the  consent  decree  area.  But  it  is  true  that  the 
provisions  in  the  bill  are  most  necessary  in  so-called  "important"  cases. 
Further,  of  the  arguments  raised  in  opposition  to  the  consent  decree 
provisions  of  the  legislation,  that  argument  which  causes  one  the  most 
concern  is  the  suggestion  that  these  provisions  could  burden  the  Anti- 
trust Division  and  divert  resources  from  other  enforcement  tasks. 

I  believe  that  argument  has  been  exaggerated  and  that,  especially 
with  a  careful  markup  of  this  bill,  such  concerns  will  be  minimized. 

Nevertheless,  to  alleviate  some  of  those  concerns,  I  wonder  if  it 
mi^ht  be  advisable  to  introduce  a  trigger  in  the  bill  so  that  its  pro- 
visions— or  at  least  its  consent  decree  provisions — would  be  applicable 
only  in  important  cases.  I  do  not  know  how  we  would  define  an  im- 
portant case,  but  perhaps  some  definition  could  be  devised  which 
would  facilitate  effective  application  of  this  law.  I  will  ask  the  wit- 
nesses for  their  views  on  this  matter  as  well. 

I  will  also  be  interested  in  the  views  of  the  witnesses  on  S.  1088, 
introduced  by  Senator  Birch  Bayh,  which  also  would  revise  consent 
decree  procedures. 

A  section-by-section  analysis  of  S.  782  and  a  copy  of  the  statement 
I  made  when  Senator  Gurney  and  I  introduced  this  legislation  in  the 
92d  Congress,  as  S.  4014,  are  submitted  for  the  record. 

I  am  looking  forward  to  hearing  the  views  of  the  witnesses  on  this 
legislation,  which  I  believe  will  improve  greatly  our  Nation's  anti- 
trust enforcement  effort. 

Senator  Gurney? 

Senator  Gurney.  It  is  a  pleasure  to  welcome  these  distinguished 
witnesses  to  these  hearings  today  on  S.  782,  the  bill  introduced  by 
Senator  Tunney  and  myself,  on  the  Antitrust  Procedures  and  Penal- 
ties Act. 


I  am  sure  their  testimony  will  be  of  great  assistance  to  the  subcom- 
mittee as  we  consider  this  legislation. 

The  consent  decree  is  an  important  and  useful  tool  in  the  enforce- 
ment of  our  antitrust  laws.  The  Antitrust  Procedures  and  Penalties 
Act,  by  amending  the  existing  antitrust  laws  to  make  more  informa- 
tion available  to  the  courts  and  to  the  public  about  proposed  consent 
decree  settlements  of  antitrust  cases,  promises  to  shape  the  consent 
decree  into  a  more  important  and  more  effective  device. 

This,  in  turn,  should  enhance  the  very  free  enterprise  business  sys- 
tem which  the  antitrust  laws  themselves  are  designed  to  protect. 

The  importance  of  consent  decrees  is  difficult  to  understate.  The 
vast  bulk  of  antitrust  judgments  entered  annually  are  implemented  by 
these  decrees. 

Consider,  for  example,  the  following  statistics  regarding  the  use  of 
consent  judgments.  During  the  years  from  1955  to  1967,  81  percent  of 
all  antitrust  judgments  were  represented  by  consent  decrees. 

The  annual  percentage  of  antitrust  judgments  represented  by  con- 
sent decrees  during  the  period  1955  to  1972  are  represented  by  the  fol- 
lowing table.  I  won't  bother  to  go  through  these. 

[The  document  follows :] 

Percent  Percent 

195Pi 91  1964 88 

1956 91  1965 75 

1957 88  1966 80 

1958 88  1967 53 

1959 82  1968 66 

1960 100  1969 57 

lOGl 70  1970 84 

1962 100  1971 93 

1963 82  1972 76 

Senator  Gttrxet.  It  shows  again  the  numbers  of  antitrust  consent 
decrees  and  these  figures  certainly  indicate  the  importance  of  the  con- 
sent decree  in  antitrust  enforcement. 

In  none  of  the  18  years  listed  did  the  percentage  of  consent  decrees 
constitute  less  than  half  the  total  number  of  judgments  in  antitrust 
litigation. 

In  only  2  years,  1963  and  1969,  did  the  percentage  even  approach  the 
50  percent  mark,  and  in  2  years,  1960  and  1962,  100  percent  of  all  the 
judgments  entered  were  pursuant  to  the  consent  decree. 

The  antitrust  laws  of  the  United  States  are  the  bulwark  of  our  free 
enterprise  system.  Without  effective  operation  of  the  laws  against  trust 
and  monopoly  power,  com.petition  is  eroded  and  the  quality  of  our 
commerce  is  correspondingly  reduced. 

Competition  in  the  marketplace  is  virtually  indispensable  to  the 
production  of  high  quality  goods  at  the  lowest  possible  price.  "Without 
it,  the  advantages  of  a  free  enterprise  system  are  lost,  with  consequent 
loss  of  efficiency  and  economy. 

Now,  the  Antitrust  Procedures  and  Penalties  Act  is  designed  to  en- 
hance the  value  and  effectiveness  of  the  consent  decree  as  a  tool  of 
public  policy. 

Specifically,  the  bill  establishes  a  specific  but  reasonable  set  of 
standards  arid  jruidelines  to  govern  the  settlement  of  antitrust  cases 
and,  in  particular,  the  procedures  by  which  consent  judgments  are 
entered  into. 
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Its  most  important  advantage  will  be  to  increase  public  confidence 
in  the  administration  of  antitrust  settlements,  by  expanding  upon  ex- 
isting law  without  working  undue  hardship. 

The  first  section  of  S.  782  would  require  that  any  consent  decree 
proposed  by  the  Department  of  Justice  must  be  filed  with  the  court 
and  published  in  the  Federal  Register  60  days  before  it  is  intended  ta 
take  effect. 

At  the  same  time,  the  Department  would  be  required  to  file  a  "pub- 
lic impact"  statement,  analogous  to  that  required  under  the  National 
Environmental  Protection  Act.  listing  mformation  on  the  case,  the 
settlement  proposed,  the  remedies  available  to  potential  private  plain- 
tiffs damaged  by  the  alleged  violation,  a  description  of  the  alternatives 
to  the  settlement,  and  tlie  anticipated  effects  of  such  alternatives. 

The  extra  time  and  additional  information  that  the  bill  thus  requires 
is  for  the  purpose  of  encouraging,  and  in  some  cases  soliciting,  addi- 
tional information  and  public  comment  that  will  assist  the  court  iu 
deciding  whether  the  decree  should  be  granted. 

To  insure  that  public  comment  receives  consideration,  a  farther 
l^rovision  requires  that  the  Justice  Department  file  a  formal  response 
to  it. 

The  bill  further  requires  that  the  court  accept  a  proposed  consent 
decree  only  after  it  determines  that  to  do  so  is  in  the  public  interest. 
This  is  a  particularly  important  provision,  since  after  entry  of  a  con- 
sent decree  it  is  often  difhcult  for  private  parties  to  recover  redress  for 
antitrust  injuries. 

In  some  cases,  the  court  may  find  that  it  is  more  in  the  public  interest, 
for  this  reason  and  othei'S,  that  the  case  go  to  trial  instead  of  being  set- 
tled by  agreement. 

It  is  not  the  purpose  of  S.  782  to  undo  the  effectiveness  of  the  con- 
sent decree.  The  bill  explicitly  provides  that  proceedings  before  the 
district  court  in  connection  either  with  the  decree  itself  or  the  required 
public  impact  statements  are  not  admissible  against  any  defendant  in 
any  antitrust  action,  nor  may  they  be  used  as  a  basis  for  introduction 
of  tlie  decree  itself  as  evidence. 

By  declining  to  give  it  prima  facie  effect  as  a  matter  of  law,  the 
attractiveness  of  the  consent  decree  is  thereby  preserved. 

The  other  portions  of  the  bill  are  valuable  too.  They  raise  the  pen- 
alties for  criminal  violations  of  the  antitrust  laws,  and  improve  the 
apjiellate  procedures  for  antitrust  cases. 

This  will  help  solve  the  inadequacies  of  the  present  $50,000  maxi- 
mum fine.  And  providing  for  immediate  review  of  cases  of  general 
public  importance  will  l^enefit  everyone  concerned,  either  as  an  indi- 
vidual connected  with  the  suit  itself  or  as  a  member  of  the  general 
public. 

Mr.  Chairman,  I  don't  think  we  have  ever  had  any  "perfect"  legis- 
lation before  Congress,  and  I  expect  that  the  Tunney-Gurney  bill  may- 
prove  to  be  subject  to  modifications. 

That  is  the  immeasurable  value  of  hearings  such  as  this,  and  why 
I  am  so  pleased  to  receive  suggestions  for  improvements  from  the 
distinguished  witnesses  who  are  scheduled  to  testify  before  this  sub- 
committee today  and  at  our  later  hearings. 

Again,  I  am  pleased  to  welcome  them  and  look  forward  to  their 
testimony. 


Senator  Tunnet.  Thank  yon  very  much,  Senator. 

Senator  Hrnska  ? 

Senator  Hruska.  Mr.  Chairman,  out  of  deference  to  the  convenience 
of  the  witnesses  who  will  appear  here,  I  will  refrain  at  this  time  from 
entering  a  statement  or  speakinjr. 

Senator  Tunnet.  Thank  you  very  much.  Senator  Hruska. 

Our  hrst  witnesses  are  Prof.  Harvey  Goldschmid  and  Mr.  Greg 
Grefrorich,  who  is  an  attorney  at  law. 

Both  c^entlemen  ar-e  representino;  the  Committee  on  Trade  Regula- 
tion of  the  Association  of  the  Bar  of  the  city  of  New  York. 

AVelcome. 

STATEMENT  OP  PROF.  HARVEY  J.  GOLDSCHMID,  COLUMBIA 
UNIVERSITY  SCHOOL  OF  LAW,  AND  GREGOR  F.  GREGORICH, 
ATTORNEY.  REPRESENTING  THE  COMMITTEE  ON  TRADE  REGU- 
LATION OF  THE  ASSOCIATION  OF  THE  BAR,  CITY  OF  NEW  YORK 

Dr.  Goldschmid.  Mr.  Chairman,  I  am  Professor  Goldschmid. 

We  appreciate  the  opportunitj-  to  appear  here.  I  am  associate  pro- 
fessor of  law  at  Columbia  University  School  of  Law.  I  teach  in  the 
antitrust  field. 

I  am  appearinfi  here,  as  you  indicated,  for  the  Association  of  the 
Bar  in  my  capacity  as  chairman  of  its  Committee  on  Trade  Regula- 
tion. 

The  Committee  on  Trade  Regulation  has  primary  jurisdiction  over 
antitrust  matters  in  the  association,  and  deals  with  all  matters  involv- 
ing antitrust  and  the  FTC. 

Speaking  for  the  committee,  I  am  also  speaking  for  the  association. 

Testifying  with  me  is  Greg  Gregoricli.  He  is  with  the  firm  of  Rogers, 
Hoge,  &  Hills  of  New  York.  He  is  chairman  of  the  subcommittee 
of  my  committee  which  reported  on  the  bill. 

I  will  generally  summarize  our  conclusions.  Mr.  Gregoricli  will 
speak  to  the  specifics  and  details  of  the  bill.  We  will  not  address  our- 
selves to  Senator  Bayh's  bill,  S.  10S8.  The  problem  there  is  that  the  bill 
was  subm-itted  too  late  for  our  committee's  consideration. 

I  would  be  glad  to  answer  questions,  as  would  Mr.  Gregoricli,  on 
other  aspects  of  either  your  bill  or  that  bill. 

Our  conclusioii.s,  in  general,  on  the  S.  782  are  quite  favorable.  The 
committee  was  closely  divided  on  only  one  major  portion  of  the  bill, 
and  that  was  the  public  impact  statement  in  consent  decrees. 

Those  favoring  the  public  impact  statement  basically  feel  that  it 
would  provide  a  helpful  set  of  standards  for  the  Antitrust  Division  in 
evaluating  its  own  consent  decrees.  It  v>-ould  force  the  lawyers  of  the 
Division  to  think  out  the  decree,  its  provisions,  and  all  else. 

Moreover,  it  should  be  of  real  help  to  interested  third  parties  in  the 
public  at  large  in  evaluating  what  is  happening  in  consent  decree  pro- 
ceedings. 

Still  more  important,  perhaps,  is  the  aid  it  will  offer  to  the  district 
court. 

On  all  of  those  bases,  the  majority  of  the  committee  supports  tha 
consent  decree  "public  impact''  section  of  the  bill. 
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Tlie  dissenters  on  the  committee,  or  those  who  were  opposed,  were 
concerned  about  the  matters  you  indicated — fears  of  taking  too  much 
time  from  the  court,  the  Justice  Department,  of  holding  back  in  some 
■wav  consent  decrees. 

I  voted  in  favor  of  the  bill  and  strongly  support  that  provision. 

Second,  other  provisions  of  the  bill  in  the  consent  decree  area  were 
strongly  supported.  We  agree  that  the  district  court  should  not  be  a 
rubl^cr  stamp  in  any  form,  and  it  does  need  the  material  the  bill  pro- 
vides. 

There  are  two  sections  that  we  think  should,  however^  be  deleted, 
these  are  sections  2(d)  and  2 (e)  of  the  bill. 

Section  2(d)  sets  out  the  standard  that  a  consent  decree  is  to  be  in 
the  "public  interest".  The  fear  of  the  committee  was  that  the  standard 
was  vague  enough  to  allow  the  introduction  of  extraneous  matters,  or 
irrelevant  matters,  in  making  determinations  as  to  the  viability  of  the 
consent  decree. 

We  admit,  and  it  is  true,  of  course,  that  the  i:)resent  standards  for 
consent  decree  are,  indeed,  very  vague.  General  equitable  principles 
are  used. 

We  do  think,  however,  that  a  case-by-case  approach  would  be  better 
than  the  Senate  or  House  at  this  point,  putting  its  mark  of  approval 
on  a  broad  scope  of  review  of  consent  decrees  that  would  take  into  ac- 
count extraneous  matters. 

Here,  I  have  in  mind,  I  suppose,  matters  like  those  taken  into  ac- 
count in  the  ITT  consent  decree  proceeding — matters  involving  share- 
holders of  ITT,  foreign  trade,  stock  markets —  extraneous  matters  to 
the  fundamental  goals  of  antitrust. 

The  second  provision  we  think  ought  to  be  deleted  is  section  2(e) 
of  the  bill,  which  sets  out  certain  discretionary  procedures  open  to  the 
district  court. 

We  think  those  are  already  available.  The  district  court  already  has 
all  of  the  power  it  needs  to  evaluate  consent  decrees  and,  indeed,  there 
is  some  danger  section  2(e)  will  be  read  as  somehow  limiting  the  dis- 
trict court. 

The  provisions  of  the  bill  that  will  afford  the  district  court  the 
help  of  the  Antitrust  Division  in  terms  of  the  impact  statement,  the 
amicus  situation  for  intervenors.  along  with  their  comments  being 
available,  should  generally  provide  the  district  court  with  ail  the  help 
it  needs,  although  it  may  go  further  if  it  thinks  other  steps  should  be 
taken. 

Another  provision  of  the  bill  we  strongly  support  is  the  disclosure 
of  lobbying  provision.  The  committee  was  unanimous  on  that. 

We  again  strongly  support  the  penalities  provisions.  Indeed,  in  my 
own  view,  they  appear  to  me  very  moderate  and  perhaps  too  low.  The 
committee  strongly  supports  them  on  the  basis  of  the  deterrence 
effect. 

The  committee  would  go  further  than  the  bill  itself  with  respect  to 
the  Expediting  Act.  Here  we  advocate  outright  appeal. 

In  these  days,  when  the  Supreme  Court's  docket  is  so  loaded,  the 
difficulties  for  Justices  are  great  and,  we  think  that  the  Court  ought 
to  have  control  over  its  docket.  In  effect,  antitrust  cases  should  proceed 
on  the  same  basis  as  cases  in  the  civil  rights  or  other  areas. 
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And  we  think  it  would  just  as  helpful — the  Court,  of  course,  would 
take  important  cases,  and  there  are  ways  of  getting  appeals  directly 
from  the  district  court  even  under  present  law  to  the  Supreme  Court, 
though  they  have  seldom  been  used.  We  think  there  would  be  great 
advantage  to  that. 

If,  however,  the  Expediting  Act  is  not  repealed,  we  suggest  that 
certain  changes  be  made :  one,  to  allow  interlocutory  relief  in  a  general 
way,  as  in  all  other  cases ;  and,  secondly,  to  delete  the  provision  where- 
by the  Attorney  General,  on  his  own  and  without  the  approval  of  the 
court,  can  bring  cases  before  the  Supreme  Court. 

We  think  an  even-handed  approach  here  would  m.ake  sense;  that 
for  appeals  to  go  directly  to  the  Supreme  Court — it  should  be  either 
sua  sponte  by  the  district  judge,  as  the  bill  presently  calls  for,  or  on 
the  petition  of  either  party. 

There  is  no  reason,  we  think,  to  give  either  party  an  advantage  in 
such  a  situation. 

Greg  ? 

Mr.  Grf.gop.ich.  Senator  Tunney,  Senators,  do  you  wish  to  have  me 
place  my  preliminary  statement  in  the  record  at  this  time  ? 

Senator  Tunney.  Yes,  why  don't  you  ?  We  have  your  statement  be- 
fore us.  We  can  include  it  in  the  record  as  if  read,  and  if  you  vyant  to 
summarize  it,  fine.  If  you  want  to  make  any  departures  from  it,  that 
is  fine.  Whatever  you  chose  to  do,  but  your  statement  will  be  in  the 
record  at  this  point. 

[The  document  follows.  Testimony  resumes  on  p.  18.] 

Report  on  the  Antitrust  Pkocedukes  and  Penalties  Act,  S.  782,  by  the 
Committee  on  Trade  Regulation  of  the  Association  of  the  Bar  of  the 
City  of  New  York 

I.  introduction 

During  tbe  92d  Congress,  Senator  Tunney  (D-Cal.)  introduced  S.  4014  and, 
with  minor  changes,  reintroduced  it  on  February  6,  l'J73  to  the  9od  Congress 
as  S.  782  ("the  bill").  The  bill  has  the  aim  of  regulating  GoA'ernment  antitru.st 
suits  by  (a)  subjecting  settlement  negotiations  to  greater  public  scrutiny  by 
requiring  the  Justice  Department  to  file  a  detailed  "public  impact  statement'* 
with  respect  to  any  proposed  consent  decree  and  setting  up  a  GO-day  public  com- 
ment period;  (b)  requiring  disclosure  by  the  settling  defendant  of  any  lobbying 
with  Government  ofBcials  concerning  the  terms  of  the  consent  decree;  (c)  in- 
creasing maximum  tines  in  criminal  Sherman  Act  cases  from  ^."O.OOO  to  $100,000 
for  individuals  and  to  $r)00,000  for  corporations;  and  (d)  eliminating  direct 
appeals  to  the  Supreme  Court  except  in  cases  deemed  of  "general  public  impor- 
tance in  the  administration  of  justice." 

It  is  evident  that  the  bill  treads  into  politically  sensitive  territory.  Senator 
Tunney's  remarks  on  the  floor  of  the  Senate  made  it  clear  that  some  impetus  for 
the  bill  had  been  provided  by  the  public  disclosure  of  a  meeting  between  the 
chairman  of  a  large  conglomerate  and  the  Attorney  General  during  the  pendency 
of  Government  litigation  against  that  corporation.  With  respect  to  the  "lobbying" 
provision  of  the  bill,  Senator  Tunney  stated  : 

"In  operation,  the  provision  would  require  disclosure,  for  example,  of  a  meet- 
ing between  a  corporate  oificial  and  a  cabinet  officer  discussing  'antitrust  policy' 
during  the  pendency  of  antitrust  litigation  against  that  corporation.  The  dis- 
closure intended  is  a  disclosure  of  the  fact  of  the  meeting  and  the  general  subject 
matter."  ^ 

It  is  equally  evident,  however,  that  irrespective  of  its  recent  political  catalyst, 
the  bill  proposes  to  significantly  supplement  the  antitrust  laws  for  the  generality 


1 118  Cong.  Kec.  S. 15,553  (daily  ed.,  Sept.  21,  1072). 
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of  cases  and  should  be  weighed  on  its  merits  against  present  and  future  needs  in 
the  regulation  of  couunerce.  It  is  well  to  keep  in  mind  in  such  an  appraisal  that 
S.  782  does  not  alter  present  law  (15  U.S.C.  §  lG(a) )  which  precludes  the  use  of 
a  consent  decree  (entered  before  the  taking  of  testimony)  in  any  subsequent 
litigation  as  prima  facie  evidence  of  violation.  No  part  of  any  proceedings  in 
the  district  court  under  the  provisions  of  the  bill,  nor  the  public  impact  state- 
ment itself,  would  be  admissible  in  subsequent  antitrust  litigation.  Whatever  the 
present  nature  of  consent  decrees  is,  S.  7^2  would  work  no  change.  The  bill  would 
add  a  subsection  to  section  5  of  the  Clayton  Act,  which  would  make  this  policy 
express:  "The  basic  reason  for  including  this  provision  is  to  preserve  the  consent 
decree  as  a  substantial  enforcement  tool  by  declining  to  gi\  e  it  prima  facie  effect 
as  a  matter  of  law."  - 

Vv'hile  this  policy  may  be  criticized  by  some,  it  will  meet  with  approval  by  a 
majority  of  the  antitrust  bar  which  recognizes  the  effectiveness  of  the  consent 
decree  as  a  valuable  enforcement  tool  and  knows  that  over  8  percent  of  civil 
antitrust  suits  brought  by  the  Justice  Department  are  disposed  of  through  the 
consent  decree  procedure.  Measures,  therefore,  which  would  discourage  the  nego- 
tiation of  consent  decrees  by  a  change  in  the  no-prima-facie-efCect  proviso  of  sec- 
tion 5  of  the  ("l!:yiou  Act  have  not  been  favored  by  the  Committee  on  Trade 
Regulation  of  the  Association  of  the  Bar  of  the  City  of  Nev/  York  ("the  Com- 
mittee") and  are  not  found  in  S.  782. 

The  committee  favors  adaption  of  S.  782  insofar  as  it  relates  to  consent  decree 
procedures,  with  the  modifications  indicated  in  section  II  of  this  report.  We 
believe  these  provisions  will,  if  adopted,  signiiicantly  improve  the  content  of 
consent  decrees,  assist  Government  attorneys  in  recognizing  the  effect  of  a  pro- 
posed decree  on  commerce  and  the  public,  and  dispel  the  atmosphere  of  apparent 
impropriety  which  occasionally  surrounds  contacts  between  Government  deci.sion- 
makers  and  corporate  officials.  The  committee  also  advocates  adoption  of  the 
provisions  of  the  bill  providing  for  increased  penalties  (discussed  in  section  III 
of  this  report)  since  we  believe  these  provisions  will  increase  compliance  with 
the  strictures  of  the  antitrust  laws.  The  committee,  however,  goes  even  further 
than  S.  782  with  respect  to  the  Expediting  Act  (see  section  lY  of  this  report). 
It  advocates  outright  repeal.  If,  however,  repeal  is  not  possible  at  this  time,  the 
coinmittee  recommends  certain  changes  in  the  provisions  of  S.  782  which  revise 
the  Expediting  Act.  The  committee  recommends  adoption  of  all  other  provisions 
of  the  bill. 

II.    CONSENT   DECREE   PROCEDURES 

A.  Impact  statement  and  related  matters 

The  60-day  hiatus  between  filing  of  a  proposed  consent  judgment  (coupled 
with  x>"blication  in  the  Federal  Register)  and  the  effective  date  of  the  decree 
(.section  2(b)  of  the  bill)  is  sensible  and  unexceptional.  It  constitutes  an  expan- 
sion of  present  practice  of  the  Department  of  Justice  from  30  to  60  days  and 
seeks  to  insure  adequate  public  notice  and  availability  of  the  text  to  interested 
parties  on  request. 

Of  great  significance,  however,  is  the  requirement  that  the  Government  sioiul- 
taneously  file  with  the  court  a  public  impact  statement,  reciting: 

"<1)  the  nature  of  the  proceeding ; 

"(2)  a  description  of  the  practices  or  events  giving  rise  to  the  alleged  viola- 
tion of  the  antitrust  laws ; 

"(8)  an  explanation  of  the  proposed  judgment,  relief  to  be  obtained  thereby 
and  the  anticipated  elTects  on  competition  of  that  relief,  including  an  explana- 
tion of  any  unusual  circumstances  giving  rise  to  the  proposed  judgment  vr  any 
provision  contained  therein ; 

"(4)  the  remedies  available  to  potential  private  plaintiffs  damaged  by  the 
alleced  violation  in  the  event  that  the  proposed  judgment  is  entered ; 

"(r>)  a  de.scription  of  the  procedures  available  for  modification  of  the  pro- 
posed judgment ; 

"(6)  a  description  and  evaluation  of  alternatives  to  the  proposed  judgment 
and  the  anticipated  effects  on  competition  of  such  alternatives." ' 

The  majority  of  the  committee,  in  a  closely  divided  vote,  concluded  that  the 
public  impact  statement  would  have  the  salutary  effect  of  increasing  public 


-  ns  Cons.  Rff.  S.l.=i..'^.5.^  f dally  ofl..  Sort.  21.  1072)   (rom.Trkf!  of  Rcn.Ttor  Tunney). 
3  Xpw  spftlnn  .'')(1))  of  the  Clayton  Act  proposrd  by  section  2  of  the  bill. 
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understandiug  of  what  is  about  to  happen  and  v.hy  in  consent  decree  proceed- 
ings. Interested  parties  could  moi-e  easily  determine  whether  and  how  their 
economic  interests  would  be  atTected.  The  quality  ©f  comments,  which  are  pres- 
ently received,  but  hardly  encouraged,  may  improve.  Most  significantly,  how- 
ever, the  public  impact  statement  serves  to  focus  the  negotiating  Governnicnt 
attorneys  on  the  precise  issues  to  be  considered  in  the  public  interest.  In  that 
regard,  Senator  Tunney  consciously  used  the  analogy  contained  in  the  National 
Environmental  Protection  Act.*  The  NEPA  provisions  gave  all  agencies  of  the 
Federal  Government  the  difficult  task,  for  example,  to  "develop  methods  *  *  * 
which  will  insure  that  presently  unquantitied  environmental  amenities  and 
values  may  be  given  appropriate  consideration  in  decisionmaking  along  with 
economic  *  *  *  considerations."  ^ 

In  addition,  all  agencies  must,  in  every  recommendation  or  report  on  legisla- 
tion and  major  actions  "significantly  affecting  the  quality  of  the  human  environ- 
ment," include  and  publish  a  detailed  statement  on  : 

"(i)   the  environmental  impact  of  the  proposed  action, 

"(ii)  any  adverse  environmental  effects  which  cannot  be  avoided  should  the 
proposal  be  implemented, 

"(iii)   alternatives  to  the  proposed  action, 

"(iv)  the  relationship  between  local  short-term  uses  of  man's  environment 
and  the  maintenance  and  enhancement  of  long-term  productivity,  and 

■'(v)  any  irreversible  and  irretrievable  commitments  of  resources  which  would 
be  involved  in  the  proposed  action  should  it  be  implemented."  ' 

These  NEPA  provisions,  despite  their  apparent  complexity,  appear  to  be  work- 
ing well  with  desirable  effects  on  the  environment.''  In  general,  federal  court.s, 
i?icluding  the  Supreme  Court,  have  shown  that  they  are  fully  capable  of  dealing 
witli  novel  environmental  issues.* 

The  public  impact  statement  requirement  of  the  bill,  if  enacted,  would  .seem 
to  pose  considerably  fewer  problems  to  the  Justice  Department  than  NEPA 
initially  did  to  other  Government  agencies.  By  contrast  with  NEPA,  all  portions 
of  the  antitrust  public  impact  statement  lie  within  the  expertise  of  the  agency 
charged  with  the  responsibility  of  authorship.  All  of  its  aspects,  similarly,  lie 
in  the  normal  expertise  expected  of  Federal  district  judges. 

Committee  members  opposing  inclusion  of  a  public  impact  statement  note  that 
much  of  the  material  called  for  by  the  statement  is  already  included  in  Govern- 
ment presentations  in  support  of  consent  judgments.  They  are  concerned  that  (a) 
formalization  of  these  procedures  would  give  rise  to  litigable  issues  concerning  the 
adequacy  of  impact  statements  with  resultant  additional  delay,  burden  and  ex- 
pense:  (b"*  the  requirement  for  disclosure  of  "unusual  circumstances"  will  nar- 
row the  Government's  discretion  in  settling  suits  improvidently  commenced  or 
in  cases  where  settlement  is  dictated  by  factors  which,  though  legitimate,  are 
not  the  type  which  the  Government  wishes  to  make  matters  of  record ;  and  (c) 
the  filing  of  a  public  blueprint  for  avenues  of  redress  available  to  potential  pri- 
vate plaintiffs  may  well  discourage  defendants  from  entering  into  consent 
judgments. 

In  short,  they  believe  that  the  proposed  public  impact  statement  provision.s 
may  substantially  hamper  use  of  consent  judgments,  thereby  further  burdening 
Federal  courts  which,  in  many  districts,  are  already  close  to  the  breaking  point. 

It  is  the  expectation  of  the  majority  of  the  Committee,  however,  that  the  filing 
of  an  impact  statement  will  encourage  district  courts,  which  now  generally  de- 
cline to  inquire  into  the  merits  of  proposed  antitrust  consent  decrees,  to  review 
such  settlements  in  appropriate  instances.' 


''42  r..'<.C.  SS  4?>21-4.'^47.  The  provisions  regarding  formulation  of  the  environmental 
in:r'a"t  statement  are  codified  at  §  4332. 

^42  IT.S.C.  S  4332(b). 

•'42  r.S.C.  S  4332 fc). 

'Compare  XVe»f  Virninin  TTiqhlnnds  Cotixrrranrif  v.  TsJnnd  Creek  Conl  Co.,  441  F.2d  232 
'4th  Cir.  1971)  2  KRC  1422:  Enrironineiit'il  Defense  Fuii-i  v.  f'or/).«  of  Enohieers,  32r> 
F.Siinn.  740  (E.D..Ark,  1971).  2  ERC  1200;  Wil(iernef<x  Soeiefii  v.  Hickel.  325  F.Snpp  422 
(Df.D.r.  1970).  1  FRC  133o.  vith  Committee  for  Xuciear  RespG-.isibiUtif,  Inc.  v. 
Scii^eKinper,  404  U.S.  917  (1971).  3  ERP  127«. 

"  "=!ee  e.g.  Citizens  to  Preserve  Overton  Park,  Inc.  v.  Tolpe,  401  U.S.  402  (1971)  2  ERC 
12.^0 

"The  Xinth  Di'^trict  ha.«  stated  that,  from  a  prnctlr-al  .^tnndpolnt.  .indicia]  apnrova!  of 
.1  "on^pit  decree  is  "n  forcrone  cnnclnslon."  Citii  of  Biirh/nik  v.  Gpneml  Elerlrir  Co.,  329 
r  2d  S^.^i.  .931  (9th  Cir.  in«4>.  xc  Unndlor.  Thf  S'J>ift  From  f<'ih.<<tn>i'!rp  to  Procerltirnl 
Tvy>orntioyif!  in  Anfitntst  ,^uiis — The  Twenty-Third  Annual  Antitrust  Perietr,  71  Colum. 
I..  Rev.  1.  23  (1971). 
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A  consent  decree  is  not  exclusively  a  contract  but  rather  a  legal  hybrid  which 
exhibits  "the  features  of  both  contract  and  judicial  act."  "  Logic  dictates  that  in 
antitrust  cases  which  have  a  significant  impact  on  the  public,  just  as  in  decree 
modification  proceedings,  the  judge  should  have  material  before  him  which  will 
enable  him  to  see  to  it  that  substantial  justice  is  being  done. 

The  Committee,  however,  recommends  deletion  of  Sections  2(d)  and  (e)  of 
the  bill  Section  2(d)  provides  that  the  court  "shall  determine  that  entry  of  that 
judgment  is  in  the  public  interest"  and  it  shall  consider : 

"(1)  the  public  impact  of  the  judgment,  including  termination  of  alleged  vio- 
lation, provisions  for  enforcement  and  modification,  duration  of  relief  sought, 
anticipated  effects  of  alternative  remedies,  and  any  other  considerations  bearing 
upon  the  adequacy  of  the  judgment ; 

"(2)  the  public  impact  of  entry  of  the  judgment  upon  the  public  generally  and 
individuals  alleging  .specific  injury  from  the  violations  set  forth  in  the  complaint, 
including  consideration  of  the  public  benefit  to  be  derived  from  a  determination 
of  the  issues  at  trial." 

The  Committee  believes  that  this  standard  may  encourage  the  courts  to  con- 
sider irrelevant  or  extraneous  issues.  Moreover,  it  appears  to  afford  no  sig- 
nificant advantage  or  protection  to  the  public  not  already  provided  by  present 
law.  Under  the  present  standard  the  court  may  enter  the  decree  if  it  concludes 
that  the  relief  afforded  is  equitable  and  consistent  with  the  objectives  of  the 
Government  complaint."  In  making  the  required  determination  under  these 
provisions  of  the  bill,  the  court  would  have  discretionary  procedural  devices 
available "  including  taking  testimony  of  Government  officials  or  experts ;  ap- 
pointment of  a  special  ma.ster  under  FRCP  53  or  of  consultants;  solicitation 
of  advice  from  individuals,  groups  or  agencies;  authorization  of  participation 
in  its  proceedings  by  interested  persons  as  amici  curiae  and  of  intervention  under 
FRCP  24 ;  review  of  comments  received ;  and  other  action  deemed  appropriate. 
The  Committee  believes  a  district  court  already  has  all  the  procedural  tools 
necessary  to  effectively  evaluate  a  consent  decree.  The  enumeration  provided  in 
the  bill  may,  indeed,  be  read  (contrary  to  Senator  Tunney's  intention)  as  a  limi- 
tation upon  a  district  court's  discretion. 

B.  Disclosure  of  lo'bhying 

The  lobbying  disclosure  feature  of  the  bill "  is  also  its  most  innovative.  Section 
2(f)  of  the  bill  provides  : 

"(f)  Not  later  than  ten  days  following  the  filing  of  any  proposed  consent  judg- 
ment under  subsection  (b),  each  defendant  shall  file  with  the  district  court  a 
description  of  any  and  all  written  or  oral  communications  by  or  on  behalf  of 
such  defendant,  *  *  *  with  any  officer  or  employee  of  the  United  States  concern- 
ing or  relevant  to  the  proposed  consent  judgment  *  *  *  ." 

The  intent  of  the  provision  is  to  disclose  the  manner  and  extent  of  corporate 
influence  and  to  record  access  to  Governmental  decisionmakers  by  representatives 
of  the  affected  companies  with  respect  to  the  content  of  a  proposed  consent 
judgment.  Exempted  are  contacts  by  counsel  of  record.  This  may  be  an  exception 
loo  narrow  for  some  social  tastes  and  too  wide  for  others,  but  it  seems  just  right 
to  the  committee.  It  should  be  noted,  however,  that  the  exception  is  not  intended 
to  allow  for  extensive  lobbying  "by  a  horde  of  'counsel  of  record'."  " 

An  analogy  to  this  provision  is  found  in  the  Federal  Regulation  of  Lobbying 
Act.^^  The  act  requires  lobbyists  to  register  with  the  Clerk  of  the  House  of  Rep- 
representatives  before  taking  action  designed  to  influence  Federal  legislation.  The 
provision  is  a  criminal  statute,  but  does  not  abridge  constitutionally  guaranteed 
privileges  of  freedom  of  speech,  press,  or  petition.^*  By  contrast  with  the  latter 
legislation,  the  bill  merely  requires  the  corporation  concerned  to  file  with  the  dis- 
trict court,  prior  to  the  entry  of  a  consent  judgment,  a  certification  that  it  has 
complied  with  the  requirements  of  this  section  and  that  the  filing  itself  is  a  true 
and  complete  description  of  such  comnnmications.  No  criminal  penalties  are 
provided  in  the  bill  for  a  failure  to  make  the  certification  or  for  a  false  certifica- 


1"  Il.mdler.  Twenty-Fointh  Annual  Antitrust  Revieic,  26  The  Record  of  the  Association 
of  tile  Bar  of  the  Citv  of  New  York  700  (1071). 

n  rinited  Stnten  v.  Carter  Produntx,  'nc.  211  F.Sur>p.  144  (S.D.N.Y.  19R2). 

"New  section  5(e)  (l)-(5)  of  the  Clayton  Act  riro-o-^c'  hy  section  2  of  the  bill. 

13  >jp-5v  section  .^(f)  of  the  Clavton  .Act  proposd  hv  '■ho  bill. 

"118  Cong.  Rec.  S.  15553  (daily  cd.,  Sept.  21.  1072)    (remarlts  of  Senator  Tunney). 

^■'  2  U.S.C.  §  2f>l  et  seq. 

"  United  States  v.  Harriss,  347  U.S.  612  (1954). 
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tion ;  the  normal  remedies  available  are  those  which  exist  for  contempt  of  court 
or  perjury. 

The  committee  favors  the  innovative  lobbying  disclosure  feature.  It  is  impor- 
tant to  subject  contacts  between  Government  decisionmakers  and  representa- 
tives of  powerful  corporations  to  this  kind  of  therapeutic  ventilation.  Much  will 
be  gained  by  making  it  clear  that  any  activity  which  seeks  to  influence  a  pending 
antitrust  case  througli  pressure  on  the  Congress  or  the  Executive  is  subject  to 
public  view.  It  will  create  desirable  attitudes  of  self-consciousness  and  will  im- 
prove the  atmosphere  in  which  the  Antitrust  Division  must  occasionally  operate. 
Such  legislation,  however,  cannot  interfere  with  normtil  settlement  negotiations 
by  counsel  of  record.  It  will  not  interfere  with  the  necessary  and  untrammeled 
fraternization  and  hard  bargaining  among  opposing  counsel  across  front  lines  of 
the  litigation,  but  it  will  remedy  the  occasional  appearance  of  impropriety 
(whether  warranted  or  not)  wliicli  results  from  meetings  between  powerful  cor- 
porate executives  and  Governmental  decisionmakers  in  the  midst  of  an  important 
antitrust  suit. 

The  last  consent  decree  provision  (section  2(g)  of  the  bill)  is  a  welcome  and 
clear  addition  to  the  no-prima-facie-effect  proviso  of  15  U.S.C.  §  16(a).  Neither 
the  proceedings  undertaken  by  the  court  to  establish  the  public  impact  of  the 
proposed  consent  decree  nor  the  public  impact  statement  itself  is  admissible  in 
any  subsequent  antitrust  action  brought  by  anyone.  Also,  neither  one  nor  the 
orher  constitutes  a  basis  for  the  introduction  of  the  consent  judgment  as  prima 
facie  evidence  against  the  defendant  corporation  in  any  subsequent  action." 

III.    PENALTIES 

The  penalties  of  Sections  1,  2,  and  3  of  the  Sherman  Act,  "  which  presently  are 
limited  to  a  maximum  of  $50,000,  would  each  be  increased  so  as  to  provide  "five 
hundred  thousand  dollars  if  a  corporation,  or,  if  any  other  person,  one  hundred 
thousand  dollars."  "  The  purpose  of  this  provision  is,  of  course,  increased  deter- 
rence and  it  seems  sensible  since  it  would  give  the  district  judge  a  greater  range 
of  amounts  from  which  to  select  a  fine  better  calculated  to  fit  the  crime.  Nor 
do  the  maximums  shock  the  modern  conscience.  An  analogy  was  furnished  re- 
cently in  a  non-antitrust  context,  when  Federal  District  Judge  Joiner  fined  Ford 
Motor  Co.  $3.5  million  on  350  uncontested  counts  charging  criminal  violations 
of  the  Clean  Air  Act  ^  by  tampering  with  engines  to  make  them  pass  Federal 
air  pollution  standards ;  at  the  same  time  the  automaker  and  the  Government 
entei'ed  into  a  consent  decree  that  included  $3.5  million  in  additional  civil  penal- 
ties, for  a  total  of  $7  million.^  The  assistant  U.S.  attorney  on  the  case  stated  that 
the  large  fine  "helps  demonstrate  that  the  Government  means  business  in  enforc- 
ing the  provisions  for  the  Clean  Air  Act."  '^  It  will  hardly  be  argued  that  it  is  any 
less  important  to  show  the  Government  means  business  in  enforcing  compliance 
with  the  Sherman  Act. 

The  committee,  therefore,  approves  of  the  increase  of  the  penalties  provided. 

IV.    EXPEDITING    ACT    PEOVISIONS 

A.  Recommended  repeal  of  the  Expediting  Act 

This  committee  adheres  to  the  views  on  the  Expediting  Act^  expressed  by 
its  predecessor  in  letters  addressed  to  Senator  Tydings  in  1968  and  1969.  The 
committee  recommends  that  the  Expediting  Act  be  repealed  insofar  as  it  applies 
to  civil  antitrust  cases. 

The  Expediting  Act  became  law  in  1903  when  the  Sherman  Act  and  the  Inter- 
state Commerce  Act  were  13  and  16  years  old,  respectively.  The  structure  of  the 
Expediting  Act  involves  two  concepts.  First,  in  civil  antitrust  suits  brought  by 
the  United  States,  deemed  of  general  public  importance,  the  Attorney  General 
can,  by  filing  a  certificate,  cause  the  convening  of  a  three-judge  court  for  an  ex- 
peditious trial.  Second,  in  all  Government  civil  antitrust  caf;es  only  appeals  from 
final  judgments  are  permitted ;  such  appeals  are  of  right  and  lie  only  in  the 


^■^  Xew  section  5(s)  of  the  Clayton  Art  proposed  by  the  bill. 

IS  26  Stat.  209  ;  15  U.S.C.  §§  1.  2,  and  3. 

i»  Section  .3  of  the  Tunney  bill. 

20  42  U.S.C.  1857  et  seq. 

^  The  Wall  Street  Journal.  Feb.  14.  197.3,  at  4. 

2-'  The  New  York  Times,  Feb.  14,  197.3,  at  1. 

^  15  U.S.C.  §§  28,  29  ;  49  U.S.C.  §§  44,  45. 
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Supreme  Court.  Under  the  Expediting  Act.  no  intermediate  appeal  to  the  court 
of  appeals  is  permitted  and  there  is,  therefore,  no  interlocutory  appeal  at  all. 
Practice  under  the  Expediting  Act  has  been  criticized  because  the  ab.sence  of 
intermediate  appeal  often  forces  the  Supreme  Court  unwilling  to  note  jurisdic- 
tion because  our  system  demands  at  least  one  appellate  review ;  then  sucli  ca.ses 
are  often  given  only  summary  attention.  The  Supreme  Court  has,  on  occa.sion, 
joined  critics  of  tlie  present  Expediting  Act : 

"Vv'hatever  may  have  been  the  wisdom  of  the  Expediting  Act  in  proviilijig 
direct  appeals  in  antitrust  cases  at  the  time  of  its  enactment  in  190.3,  time  has 
proven  it  unsati.-<factroy  *  *  *.  Direct  appeals  not  only  place  a  great  burden  on 
the  Court  but  also  "deprive  us  of  the  valuable  assistance  of  the  Courts  of 
Appeals."  -* 

A  more  precise  critique  of  the  Expediting  Act  was  made  by  Justice  Harhiii  in 
Brown  Shoe:-^ 

"At  this  period  of  mounting  dockets  there  is  certainly  much  to  be  said  in  favor 
of  relieving  this  Court  of  the  often  arduous  task  of  searching  through  vohmii- 
nous  trial  testimony  and  exhibits  to  determine  whether  a  single  district  judge'.s 
findings  of  fact  are  supportable.  The  legal  i.s.sues  in  most  civil  antitrust  cases 
are  no  longer  so  novel  or  unsettled  as  to  make  them  especially  appropriate  for 
initial  appellate  consideration  by  tliis  Court,  as  compared  with  tho.se  in  a  variety 
of  otiier  areas  of  federal  law.  And  under  modern  conditions  it  may  well  be 
doubted  whether  direct  review  of  such  cases  by  this  Court  truly  serves  the  pur- 
po.se  of  expedition  which  underlay  the  orislnal  passage  of  the  Expediting  Act. 
I  venture  to  predict  that  a  critical  reappraisal  of  the  problem  would  lead  to  the 
conclusion  that  'expedition'  and  also,  overall,  more  satisfactory  appellate  review 
would  be  achieved  in  these  cases  were  primary  appellate  jurisdiction  returned 
to  the  court  of  appeals,  leaving  this  Court  free  to  exerci.se  its  certiorari  power 
with  respect  to  particular  cases  deemed  deserving  of  further  review.  As  thing.s 
now  stand  this  Court  must  deal  with  all  government  civil  antitru.st  cases,  often 
either  at  the  unnecessary  expenditures  of  its  own  time  or  at  the  risk  of  inade- 
quate appeallate  review  if  a  summary  disposition  of  the  appeal  is  made."  ^ 

Criticism  of  the  Expediting  Act  may  be  summarized  as  follows  : 

First,  there  is  no  provision  for  interlocutory  appeals  from  the  granting  or 
denial  of  any  preliminary  injunction,  or  in  other  circumstances  where  inter- 
locutory appeal  would  ordinarily  be  available  under  28  U.S.C.  §  1292.  Second, 
appeals  in  Government  antitrust  cases  go  directly  from  the  district  court  to  the 
Supreme  Court,  entirely  bypassing  the  courts  of  appeals.  In  the  event  that  the 
Supreme  Court  allows  a  full-scale  appeal,  it  faces  a  host  of  i-ssues  such  as  admis- 
sil»ility  and  adequacy  of  evidence,  which  are  important  to  the  litigants  but 
hardly  of  great  significance  to  the  national  antitrust  jurisprudence.  These  issue.s 
are  more  appropriately  left  to  the  courts  of  appeals.  On  the  other  hand,  if  as  i.s 
frequently  the  case,  the  Supreme  Court  decides  the  appeal  on  the  basis  of  a  juris- 
dictional statement  and  a  motion  to  di.smiss  (or  affirm),  the  parties  are  deprived 
of  any  full-scale  api^ellate  review  of  the  trial  court's  decision. 

Finally,  the  development  of  a  coherent  and  consistent  body  of  antitrust  doc- 
trine no  longer  provides  a  valid  reason  for  direct  appeals.  Many  novel  and 
important  antitrust  concepts  are  developed  in  private  litigation  or  proceedings 
instituted  by  the  Federal  Trade  Commis.sion.  in  which  the  appeal  is  to  an  appro- 
priate court  of  appeals,  not  directly  to  the  Supreme  Court.  There  is  no  reason 
now  why  the  choice  of  the  forum  or  the  identity  of  the  plaintiff  should  dictate 
bypassing  normal  appellate  processes:  and  coherence  and  consistency  of  juris- 
prudence can  best  be  achieved  through  normal  Supreme  Court  review  on 
certiorari. 

28  T'.S.C.  §  12.i4(l)  already  provides  a  me.ans  for  expeditious  Supreme  Court 
review.  Under  this  provision,  in  a  case  appealed  from  a  district  court,  the- 
Supreme  Court  may  gr:int  certiorari  before,  as  well  as  after,  a  judgment  ha.s 
been  entered  by  the  court  of  appeals.  Although  seldom  used  to  date.  Section  1254 
H)  provides  for  nn  expedited  appeal  of  cases  of  public  importance,  but  unlike- 
the  Expediting  Act.  by  allowing  the  Court  to  take  such  cases  at  its  discretiOQ, 
does  not  wrest  from  the  Court  control  over  its  docket.  The  procedure  under  sec- 
tion 12r)4(l)  should  be  retained  and  expanded  so  as  to  provide  a  means  whereby 


-<  rnitrd  fifatea  v.  Sii'orr  Mavufnrtiirivn  Co..  ^74  T'.S.  174,  175  n.  1  (196.S). 
-'■  P.roirtt  !<hoe  Co.  v.  Utiitrd  f^tnte.v,  .S70  T!.S.  294  (19R2). 

-Tiroirn.  filioe  Co.  v.   Vnitcd  Slater,  :;70  U.S.  294,  3G4-63   (1962)    (Justice  Harlan  coa- 
curring  In  part  and  dissenting  in  part). 
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•eases  of  importance  under  the  antitrust  laws  may  receive  expeditious  Supreme 
Court  review. 
B.  Proposed  changes  in  E.rpcdithifj  Act  revisions  provided  in  the  hill 

In  tJie  event  tliat  the  Congress  decides  against  outright  appeal  of  tlie  Expedit- 
ing Act,  the  oiunip.ittee  suggests  that  changes  be  made  in  section  4  of  the  bill. 
■JSecticn  4  of  the  hill  would  still  allow  the  Attorney  General  to  start  the  ball  roll- 
ing in  cases  seeking  equitable  relief  by  the  tiling  of  a  certificate  (that  in  his 
opinion  the  case  is  of  general  public  importance)  with  the  district  court  prior  to 
■entry  of  final  judgment.  The  result  is  not  a  three-judge  court,  but  merely  manda- 
tory expedition  by  u  single  district  judge. 

Next,  the  amended  second  part  (15  U.S.C.  §29)  would  provide  for  appeal  to 
the  court  of  apiMjals  from  any  final  judgment  under  28  U.S.C.  §§  1291.  Interlocu- 
tory appeals  to  the  court  of  appeals  under  28  U.S.C.  §§  1292(a)(1)  "but  not 
•otli«n-wise"  are  also  provided.  And  any  judgment  is  subject  to  review  by  the 
Sujireme  Court  in  its  normal,  discretionary  exercise  of  certiorari  procedure  under 
28  U.S.C.  §1254(1). 

Direct  appeal  to  the  Supreme  Court  lies  only  from  final  judgments  and  only 
if  (a)  the  trial  judge,  on  application  of  a  party  or  sua  sponte,  enters  an  order 
•stating  tliat  "immediate  consideration  of  the  appeal  by  the  Supreme  Court  is  of 
general  public  importance  in  the  administration  of  justice"  or  (b)  the  Attorney 
•General  files  a  certificate  stating  the  same  thing. 

While  these  provisions  of  the  bill  would  remedy  many  of  the  failings  of  the 
Expediting  Act  criticized,  the  Committee  believes  that  two  features  of  the 
proposed  amendments  bear  reexamination.  The  proposed  legislation  authorizes 
interlocutory  appeals  only  from  the  granting  or  denial  of  a  preliminary  injunc- 
tion, but  not  otherwise.  The  proposed  legislation  ought  to  provide  interlocutory 
-appeal  under  28  U.S.C.  §  1292(b)  where  appropriate,  just  as  in  private  anti- 
trust and  other  litigation. 

More  significantly,  however,  the  bill  retains,  in  vestigial  form,  the  right  of 
■direct  appeal  to  the  Supreme  Court  in  unusual  cases,  but  by  procedures  which 
raise  fundamental  questions  of  fairness.  Direct  appeal  to  the  Supreme  Court  is 
•available  if,  after  judgment,  the  Attorney  General  files  a  certificate.  There  is  no 
reason  to  allow  the  Attorney  General  (or  the  defendant)  such  as  opportunity  for 
forum-shopping.  One  of  the  two  litigants  should  not.  on  its  own  motion,  be  able 
to  deprive  the  other  of  appeal  to  a  tribunal  which  would  normally  pass  upon  the 
■case.  To  be  sure,  the  district  court  sua  sponte  or  on  motion  of  the  defendant, 
-can  file  a  similar  certificate,  but  that  does  not  remedy  the  disparity  in  proce- 
dural rights.  We  recommend  the  deletion  of  Section  5(b)  (2)  which  allows  the 
Attorney  General,  at  his  sole  discretion,  to  mandate  appeal  to  the  Supreme 
'Court." 

For  these  reasons,  the  committee  recommends  repeal  of  the  Expediting  Act  or, 
at  a  minimum,  enactment  of  a  provision  (a)  granting  both  sides  in  Government 
antitrust  cases  all  appellate  rights  now  available  in  other  cases  under  28  U.S.C. 
S  1292,  and  (b)  insuring  that  both  parties  have  identical  rights  with  respect  to 
direct  appeal  to  the  Supreme  Court. 

We  recommend  adoption  of  the  other  provisions  of  S.  782  which  would  require 
{he  filing  of  a  public  impact  statement  and  increase  the  penalties  in  criminal 
-cases. 

Respectfully  submitted, 

CoMjriTTEE  ON  Teade  IlFGrLATTONR,  Harvey  J.  GoLDSCHitiD,  Chairman; 
Harland  Blake;  Roger  Boyle;  Thomas  A.  Dieterich;  John  A. 
Donovan;  Eleanor  Fox;  James  B.  Gambrell ;  Stanley  Godofsky, 
Gregory  F.  Gregorich  :  Blanche  Livingston  ;  Michael  Malina  ;  Jud- 
son  A.  Parsons,  Jr. :  Haven  C.  Roosevelt ;  Irving  Scher ;  Richard 
Sexton  :  Philip  T.  Shannon  ;  Gordon  B.  Spivack ;  David  J.  Stern  ; 
Aver  ill  M.  Williams. 


-■=  A  minority  of  thp  committee  would  sujrKest  the  following  nrldltional  procediire  if  Con- 
irrp«s  rteeides  to  provide  for  immediate  Supreme  Court  review:  Witliin  15  days  after  entry 
of  judgment,  either  party  to  the  Government  antitrust  suit  may  file  with  the  Supreme 
Toiirt  an  application  for  immediate  revie'.v.  with  the  otlier  side  hnvina:  15  days  to  oppose. 
The  application  could  then  be  decided  within  the  time  normally  allowed  for  anpeal.  These 
piemhers  of  the  committee  believe  that  if  there  are  truly  extraordinary  circumstances 
tnstifvin?  immediate  appeal  to  the  Supreme  Court,  they  can  certainly  he  articulated  in 
1^  drys.  Moreover,  one  member  believes  that  in  bank  merirer  or  consolidation  cases,  where 
the  Odvornment  obtains  an  automatic  iniunction  or  a  s<^atutnry  stay  of  consummation  upon 
the  filinsr  of  Its  complaint  (12  U.S.C.  §§  182S(c)(7),  lS49(b)),  both  parties  should  have 
automatic  expedited  appeal. 
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Mr.  Gregorich.  Yes,  I  would  like  to  briefly  comment  on  the  report. 
The  report  is  of  an  official  nature  in  the  sense  that  it  is  a  committee 
job  and,  as  j'ou  gentlemen  are  well  familiar,  what  emerges  from  a 
committee  is  not  always  a  racehorse.  It  is  sometimes  sometliing  of 
a  camel. 

In  general,  of  course,  the  drafting  committee  which  I  headed  up 
agrees  with  the  conclusions  of  the  report.  There  are  some  sections 
of  the  bill  that  I,  personally,  was  more  favorable  toward  than 
emerged  as  a  result  of  the  committee  vote. 

Let  me  start  by  introducing  myself.  My  name  is  Gregory  Gregorich. 
The  name  gave  a  little  bit  of  ti-ouble  earlier. 

Senator  Tuxney.  I  am  sorry. 

Mr.  Gregorich.  I  am  a  member  of  the  bar  of  the  State  of  New 
York,  and  I  am  associated  with  the  firm  of  Eogers,  Hoge  &  Hills 
in  New  York  City. 

Most  of  my  work  is  in  antitrust  law  and  trade  regulation. 

As  Professor  Goldschmid  told  you,  the  Committee  on  Trade  Kegu- 
lation  of  the  Association  of  the  Bar  of  the  City  of  New  York,  of 
which  I  am  a  member  and  which  I  will  refer  to  as  our  committee, 
to  distinguish  it  from  any  other  committee,  prepared  a  report  on 
your  bill  which  I  was  happy  to  find  out  arrived  in  time,  even  though 
it  was  mailed  a  few  days  ago. 

I  believe  that  the  rather  spirited  debate  in  our  own  committee  is 
a  foretaste  of  the  spirited  debate  that  you  gentlemen  will  face  in 
the  future  on  the  bill. 

In  large  measure,  our  committee  consists  of  antitrust  practitioners, 
and,  is  their  wont,  they  bring  their  own  experience  to  these  debates. 

What  emerged  was  a  kind  of  split  among  generations,  a  philosoph- 
ical split,  which  I  am  sure,  in  the  course  of  the  congressional  debate, 
you  will  find  in  perhaps  somewhat  more  refined  form. 

I  would  first  like  to  address  myself  to  the  disclosure  of  lobbying 
provision,  which  is  section  2(f). 

May  I  say  that  there  was  total  unanimity  in  our  committee  on  that 
point.  We  all  agreed  that  it  should  be  enacted  into  law  as  written. 

I  believe  that  I  accurately  reflect  the  sense  of  the  committee  when 
I  say  that  we  strongly  feel  that  lobbying  contacts  which  directly  or 
impliedly  concern  the  content  of  a  proposed  consent  decree  by  officers, 
directors,  or  representatives  of  defendants  in  the  middle  of  a  Govern- 
ment antitrust  action  should  be  disclosed,  if  not  restricted.  ^ 

In  a  litigated  situation  it  is,  of  course,  very  important  to  insure  that 
counsel  for  defendants  may  fully  and  freely  negotiate  with  their 
governmental  counterparts. 

I  believe  we  are  all  familiar  with  and  enjoy  the  tough  negotiations 
that  ensue  and  that  characterize  such  proceedings.  Counsel  for  botli 
parties  in  Government  antitrust  actions  want  to  be  able  to  drive  a  hard 
bargain  fairly,  without  fear  of  prejudicial  publicity  to  their  client. 
I  think  this  is  necessary,  and  I  think  it  is  a  rational  and  sensible 
provision. 

These  considerations — namely,  confidentiality  of  communication 
between  counsel  of  record  on  the  one  side  and  governmental  attorneys 
on  the  other — do  not  apply,  in  our  view,  to  a  situation  where  officials 
of  powerful  business  entities  have  apparently  clandestine  meetings 
with  equally  powerful  decisionmakers  on  the  Government  side. 


19 

When  such  contacts  are  subsequently  revealed  in  the  press,  we  be- 
lieve, a  climate  is  created  which  certainly  looks  like  apparent  im- 
propriety. And  whether  or  not  impropriety  has  taken  place  is  another 
matter,  but  I  think  it  is  important,  from  the  standpoint  of  respect  for 
governmental  processes  and  for  the  legal  process  in  general,  that  such 
contacts  be,  at  the  very  least,  disclosed  if  not  avoided. 

As  to  penalties,  Professor  Goldschmid  has  told  you  that  we  agreed,  as 
a  committee,  in  total,  that  the  penalties  should  be  increased. 

In  our  report  we  refer  to  a  recent  nonantitrust  case  which  illustrates 
that  one  ought  not  to  be  shocked  at  the  sums  of  money  that  are — would 
be  available  in  event  of  passage  of  this  bill  to  the  district  judge,  as  a 
fine  or  penalty  to  assess. 

I  think  that  it  is  important,  particularly  in  the  antitrust  context, 
where  there  are  so  many  huge  public  and  particularly,  of  course,  pri- 
vate entities,  corporations,  that  there  be  deterrence  of  conduct  which  is 
undesirable. 

It  is  a  truism  that  many  of  the  sizable  corporations  can  merely  shrug 
off  a  penalty  of  $50,000. 

Now,  this  is  not  to  say  that  deterrence  is  the  only  element  that  will 
keep  corporate  conduct  on  a  basis  that  we  find  desirable.  But  I  think 
for  people  who  would  possibly  be  tempted  to  commit  a  violation,  deter- 
rence is  a  good  thing  to  know  about. 

In  that  connection,  the  case  that  we  refer  to  (as  reported  in  the 
New  York  Times)  was  a  civil  action  brought  against  Ford  Motor  Co. 
in  Detroit,  which  was  settled  for  a  grand  total  of  $7  million  in  fines. 

I  think  that  in  that  case  we  may  assume — incidentally,  the  violation 
was  one  of  the  EPA,  not,  of  course,  of  the  antitrust  laws.  But  I  think 
we  may  assume  that,  whatever  other  steps  may  have  been  taken  inside 
that  company  to  insure  that  recurrence  of  similar  actions  will  not  take 
place  in  the  future,  one  of  the  real  deterrents  is  the  fact  that  $7  mil- 
lion was  paid  out,  or  is  about  to  be  paid  out. 

As  Professor  Goldschmid  pointed  out  to  you,  our  committee  had  its 
liveliest  discussion,  most  prolonged  and  most  vigorous,  on  the  consent 
decree  provisions. 

I  think  that  the  split  was  one  based  on  large  measure  on  philosophy. 
Our  committee  by  a  close  majority  concluded  that  we  favor  the  pro- 
visions of  the  bill  requiring  the  Government  to  file  the  public  impact 
statement. 

I  was  a  part  of  that  slim  majority. 

Yia  believe  that  such  a  statement  would  have  the  salutory  effect  of 
focusing  the  Government  attorneys  on  public  interest  issues.  It  is  some- 
times easy  to  lose  track  of  the  general  or  of  the  broad  picture  in  the 
middle  of  a  litigation,  and  I  am  sure  this  happens  on  both  sides — both 
when  one  is  a  member  of  the  private  bar  or  when  one  litigates  for  the 
Government. 

It  is  good  to  have  to  step  away  in  the  heat  of  combat  and  to  appraise 
the  consent  decree  or  to  attempt  to  appraise  the  consent  decree  with  a 
little  bit  of  perspective. 

I?i  that  connection,  it  is  well  to  keep  in  mind  the  original  purpose 
of  Congress  in  enacting  section  5  of  the  Clayton  Act,  back  in  1914. 
Parenthetically,  section  5  has  remained  largely  unchanged,  even 
though  it  was  amended  in  part  in  1955. 
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A  concise  source  of  tlie  legislative  background  of  that  section  is 
found  in  the  case  of  Minnesota  jNIining  &  Manufacturing  Co.  against 
T*few  Jersey  "Wood  Finishing  Co.,  a  1965  Supreme  Court  case  reported 
at  318  U.S. 

There  is  a  very  scholarly  appendix  by  Justice  Black — who  dissented, 
incidentally — and  it  summarizes  and  describes  the  congressional  de- 
bates that  took  place  prior  to  the  passage  oi  tlie  original  act. 

It  is  clear  to  us,  as  it  has  been  to  a  number  of  courts  subsequently, 
that  while  the  obvious  purpose  and  function  of  the  proviso  of  section 
5(a)  of  the  Clayton  Act  was  and  is  to  encourage  capitulation  by  the 
"trusts,"  thereby  saving  the  Government  a  lot  of  money  and  litigation 
time,  the  primary  purpose  of  the  main  body  of  section  5  is  to  facilitate 
and  expedite  private  action. 

Tlie  objectives  of  section  5(a)  are  therefore:  First,  to  encourage 
private  self-interest  as  a  means  of  antitrust  enforcement ;  and.  second, 
to  ease  the  staggering  financial  burden  of  litigation  by  private  litigants 
injured  by  antitrust  violations. 

It  is  clear  that  it  was  legislation  specifically  designed  to  ease  the 
burden  of  private  ])arties  in  litigating  on  the  basis  of  antitrust  viola- 
tions and  harm  done  to  them  and  to  shorten  the  process  of  adducing 
proof. 

As  it  was  well  stated,  for  example,  in  General  Electric  Co.  against 
City  of  San  Antonio — it  is  a  fifth  circuit  case,  1964,  reported  at  ooi 
Fed.  2d — the  primary  object  of  section  5(a)  is  to  case  these  staggering 
burdens  on  the  private  plaintiff. 

Both  purposes  of  section  5(a) — that  is,  of  the  main  body — namely, 
shortening  proof  and  easing  the  financial  burden — and  the  purpose 
of  the  proviso  of  the  section  serve  the  broad  objectives  of  antitrust 
enforcement. 

Now,  there  is  an  apparent  dichotomy  which  may  be  projected  into 
the  future  and  which  I  think  Congress  will  have  to  deal  with. 

The  dichotomy  is  this:  That  section  5(a)  encourages  private  plain- 
tiffs, but  if  you  encourage  private  plaintiffs  too  much,  you  may,  to  a 
considerable  extent,  weaken  and  infringe  upon  the  effectiveness  of  the 
consent  decree  as  an  enforcement  tool. 

I  would  suggest,  therefore,  that  this  dichotomy  is  sometimes  not 
easy  to  harmonize.  In  any  proposed  amendment  to  section  5.  the  ques- 
tion of  where  the  balance  should  be  struck  between  the  principal  legis- 
lative purpose  of  the  main  body  of  the  section  as  contrasted  with  the 
purpose  of  its  proviso  is  a  matter  of  political  judgment. 

In  our  conmiitteo — though  we  like  the  committee  and  each  other— 
we  jiesitate  to  hold  out  our  political  judgment  as  particularly  in- 
structive. 

But  we  are  clear  about  one  point;  namely,  that  if  sections  2  (d) 
and  (e)  of  S.  782  were  enacted  into  law,  some  Government  antitrust 
cases,  which  v,ould  otherwise  be  settled  by  consent  decrees,  would  not 
be  settled,  but  would  perforce  march  laboriously  and  expensively 
to  trial. 

I  believe  Senator  Gurney  recognized  this  in  his  statement. 

Xow,  how  many  cases  would  not  be  settled  and  how  many  cases 
would  therefore  march  to  trial,  I  do  not  know.  Perhaps  the  Depart- 
ment of  Justice  could  shed  a  little  light  on  that. 
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Section  2(cl)  of  tho  bill  would  require  the  district  judge,  prior  to 
entry  of  a  consent  judfrmont,  to  determine  that  the  entry  of  judgment 
is  in  the  public  interest.  And  in  that  determination  he  must  consider 
the  public  impact,  provisions  for  enforcement  and  modification  and 
adequacy,  together  with  impact  of  entry  on  individuals  alleging  spe- 
cific injury  who  are  not  parties  to  the  action. 

Perhaps  this  is  the  point  where  the  philosophical  split  occurs. 

I  think  that  the  more  traditional  antitrust  barristers  feel  that,  on 
the  whole,  private  plaintiff's  should  find  their  own  means  of  redress. 
They  should  find  their  own  attorneys,  and  the  Government  should  not 
lean  over  backwards  too  far  in  the  effort  to  assist  them  in  formulating 
the  issues  and  in  taking  them  bv  the  hand  and  saving :  "Here,  if  vou 
wish  to  sue,  here  is  your  cause  of  action  and  here  is  the  proof  and  here 
is  tlie  springboard  for  private  suit." 

On  the  whole,  this  may  be  viewed  as  a  possible  deterrent  to  the 
consent  decree  as  an  effective  enforcement  tool.  I  do  not  so  view  it. 
I  report  to  you,  however,  that  a  fair  half  of  the  committee,  of  our 
committee,  felt  that  it  would  deter  consent  decrees. 

Sections  2  (d)  and  (e) 

Senator  Gukney.  Because  it  would  give  the  prospective  plaintiffs 
some  advice  and  suggestions  they  might  not  have;  is  that  the  feeling 
of  the  minority  in  the  committee  ? 

]\Ir.  Gregorich.  I  believe.  Senator,  that  the  principal  objection  was 
not  so  much  the  degree  of  aid  to  the  plaintiff',  but  the  deterrent  eft'ect 
it  might  have  on  the  corporation  which  would  otherwise  settle.  The 
corporation  would,  through  its  principal  spokesmen,  think  basically, 
as  follows :  "If  we  cannot  settle  it  cleanly  and  quickl}^  let  us  not  settle 
at  all." 

In  many  situations,  the  situation  is  appraised  as  being  roughly 
50-50  in  terms  of  estimated  success  of — estimated  chance  of  success  or 
failure  at  trial. 

If  a  settlement  can  speedily  be  negotiated  and  the  matter  can  be 
disposed  of  by  the  corporation,  then  the  corporation  would  sign  a  con- 
.«ent  decree,  even  though  it  feels  deep  in  its  heart  that  it  has  done  no 
wrong. 

If,  however,  for  example,  a  mini-trial  takes  place  on  the  issue  of 
adequacj^  of  the  consent  decree  and  if  all  these  issues  are  aired  as 
though  considerable  substance  existed  of  proof  of  violation,  then  I 
think  I  join  some  of  my  colleagues  in  saying  that  many  corporations 
would  say,  "Let  us  not  settle.  Let  us  not  sign  the  consent  decree."  _ 

Senator  Gurxey.  As  a  practical  matter,  though,  in  the  southern  dis- 
trict of  New  York,  how  long  does  it  take  before — well,  from  the  filing 
of  the  suit  until  its  final  completion,  if  it  continues  on  to  trial? 

Mr.  Gregorich.  Is  the  question  directed  to  antitrust  suits? 

Senator  Gurney.  Yes. 

Mr.  Gregorich.  I  can  only  giA-e  you  an  educated  guess,  Senator, 
because  it  varies,  of  course,  so  much  and  I  have  never  seen  precise 
statistics. 

But  it  certainly  is  fair  to  say  that  a  period  measured  between  3  and 
7  years  is  not  outrageous. 

Senator  Gurney.  AVell,  that  is  why  I  asked  the  question.  I  used  to 
practice  law  in  New  York  a  long  time  ago,  and  it  was  not  too  speedy 
then.  It  has  not  improved  any. 
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So  I  am  saying  that  I  really  do  not  think  that  that  is  a  viable  argu- 
ment of  the  minority  opinion,  because  it  does  take  a  long  time;  and 
whatever  longer  period  is  required  in  here  really  is  a  comparatively 
short  time  compared  with  the  time  it  takes  to  try  an  antitrust  suit. 

Of  course,  it  may  be  different  in  some  other  jurisdictions. 

Dr.  GoLDSCiiMiD.  Senator,  may  I  add  a  word  on  that? 

I  think  the  fear  of  the  minority  really  can  be  summarized  as  follows: 
One  reason  often  compelling  or  aiding  the  signing  of  a  consent  decree 
is  the  wish  of  the  defendant  to  avoid  publicity,  bad  publicity,  and  to 
some  degree  to  avoid  legal  fees. 

Opening  up  the  proceeding  was  thought  to  be  of  some  deterrent 
effect  in  terms  of  signing  the  consent  decree. 

INly  own  view  is  that  it  would  be  very  small  indeed,  as  to  the  extent 
of  the  proceedings,  the  amount  of  money  involved,  the  time  situation — 
it  would  be  a  small  deterrent. 

My  own  view  is  that  this  provision  would  not,  in  any  way,  inhibit 
the  signing  of  a  consent  decree — or  in  any  meaningful  way,  perhaps,  is 
the  best  way  of  putting  it. 

Senator  Gurnet.  Thank  you. 

Mr.  Gregorich.  1  Avill  briefly  finish  up  by  saying  that  the  reason  why 
we  favor  the  repeal  of  the  Expediting  Act  is  that  we  believe  it  has 
served  its  function  and  purpose.  There  is  now  no  reason  to  look  only 
to  the  Supreme  Court  as  the  fountainhead  of  antitrust  doctrine. 

Antitrust  doctrine  is  ably  forged  and  fashioned  in  the  courts  below 
and  in  the  Federal  Trade  Commission. 

I  do  not  believe  that  there  is  any  reason  to  single  out  antitrust  cases 
as  those  important  cases  which  enjoy,  along  with  a  few  others,  the 
right  of  direct  appeal. 

We  have  set  forth  the  reasons  in  full  in  our  report,  and  I  will  be 
glad  to  answer  questions,  of  course. 

Senator  Tunney.  Thank  you  very  much. 

I  was  interested  in  your  statement  where  you  note  the  minority 
objection  to  the  public  impact  statement.  I  was  particularly  interested 
in  objections  in  (b)  and  (c). 

With  respect  to  the  objection  listed  as  (b),  it  is  claimed  that: 

The  requirement  for  (lisclo«ure  of  "nnnsnal  rironm stances"  will  narrow  the 
Government's  discretion  in  settling  suits  improvidently  commenced. 

I  have  heard  that  argument  before,  and  it  seems  to  me  the  fairness  in 
consent  decrees  or  in  the  investigative  and  litigative  function  of  the 
Department  of  Justice  is  a  must.  If  the  Department  has  made  a  mis- 
take, it  seems  to  me  that  they  ought  to  be  prepared  to  say  they  made 
a  mistake,  rather  than  issue  some  phony  consent  decree. 

I  would  like  to  have  your  thoughts  on  that. 

Dr.  GoLDscHMro.  I  think  there  were  two  different  fears,  in  a  way 
competing  fears,  there.  One  is  that,  if  the  Department  had  filed  a  com- 
plaint that  demanded  much  too  much,  and  that  was  public  record, 
that  this  would  make  it  difficult  for  the  Justice  Department  or  any 
group  of  attorneys  to  back  away. 

That  was  one  set  of  fears  in  terms  of  possible  settlement.  Again, 
T  thijik  it  is  real,  possible,  not  of  enough  magnitude  to  count  very 
much. 
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The  second  matter  thaf  I  think  was  being  considered  is  one  that 
I  have  particular  trouble  with.  This  is  the  case  in  which  public 
factors — employment  in  the  area  in  the  small  antitrust  case,  other 
non-antitrust  considerations,  equitable  considerations  perhaps —  some- 
times influence  the  decision  of  a  case. 

Numbers  of  people  on  the  committee  think  those  are  proper  to  take 
into  account.  I  myself  have  some  doubts.  Their  fear  was  that  this 
would  basically  preclude  taking  matters  like  that  into  account. 

I  am  not  at  all  sure  that  is  true.  The  Justice  Department,  if  it  has 
such  a  case  and  wants  to  go  off  on  such  a  factor,  I  think  they  can 
2? resent  their  case  in  the  district  court. 

;Mr.  Gregorich.  I  wish  to  add  to  the  response,  our  collective  re- 
sponse to  your  question.  Senator,  only  this:  That  I  believe  that  the 
impact  statement  will  have  another  salutary  effect  which  we  may  not 
liave  recorded  in  writing  in  here;  namely,  that  it  may  cause  a  little 
bit  more  thinking  before  the  bringing  of  an  action  at  all. 

Sometimes  youthful  vigor  may  mislead  an  occasional  government 
attorney,  just  as  it  does  an  attorney  on  the  other  side  of  the  fence. 

Perhaps  if  an  attorney  knows  that  he  is  going  to  have  to  prepare 
a  public  impact  statement  at  some  future  point,  and  explain  why,  after 
requesting  the  world,  he  had  to  settle  for  considerably  less,  it  may 
lead  him  not  to  bring  that  case  in  the  future  or  a  similar  case  in  the 
future. 

Senator  Tuxxey.  I  think  that  is  a  good  point. 
.   The  objection  listed  in  (c)  is  that  such  a  filing  would  discourage 
defendants  from  entering  into  consent  judgments.  Again,  this  is  an 
argument  that  I  have  heard,  and  which  I  quite  frankly  fail  to 
understand 

It  seems  to  me  that  nothing  in  this  bill  will  create  any  more  trouble, 
damage,  liability.  Presumably  the  defendant  might  complain  about 
having  a  vivid  description  of  his  illegal  practices  spread  upon  the  rec- 
ord, but.  at  the  same  time,  this  might  be  less  painful  than  going  through 
a  full  trial. 

He  would  still  find  the  consent  decree  an  attractive  solution  to  this 
problem. 

Could  you  just  comment  on  this? 

Mr.  Gregortctt.  Yes.  Senator,  I  preface  this  by  saying  that  I  may 
not  do  entire  justice  to  these  objections,  because  I  was,  after  all,  in  favor 
of  the  provision  that  I  am  now  explaining  the  objections  to. 

The  feeling  of  some  of  my  very  respected  and  very  intelligent  fel- 
low practitioners  was  that,  as  a  matter  of  philosophy,  the  courts  step 
in  only  when  tliere  is  a  case  or  controversy. 

Similarly,  the  Government  ought  not  to  undertake  too  much  in  the 
way  of  stirring  up  litigation.  After  all,  if  one  follows  out  the  public 
impact  statement  and  the  procedures  under  it  to  their  logical  conclu- 
sion, what  Av.ill  happen  in  many  instances  is  that  otherwise  dormant 
nlaintiffs  will  now  stir  to  life.  That  is,  after  all,  one  of  the  purposes  of 
It. 

.  Knowing  this — that  the  consent  decree  procedure  itself  may  not  ter- 
minate the  legal  problems  that  the  company  finds  itself  in — the  com.- 
pany  may  simply  say,  "Well,  there  is  no  incentive  for  settlement,  and 
we  will  not  sign  a  consent  decree." 
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That  was,  as  I  recall,  the  thrust  of  their  feelmg  on  the  subject. 

Senator  Tfxxey.  I  am  sure  we  v/ill  get  some  more  opinions  on  that 
particular  point. 

Professor  ? 

Dr.  GoLDSciiMiD.  I  might  just  add  an  answer  to  the  objection  made 
by  members  of  the  committee.  Of  course,  the  answer  is  that  almost  all 
practitioners  today,  particularly  in  our  large  cities,  know  very  well 
the  redress  and  impact. 

This  becomes  almost  a  "fairness  to  the  consumers'*  kind  of  provision. 
For  those  lawj'ers  and  those  companies  that  do  not  completely  under- 
stand the  impact  of  Government's  action,  it  simply  opens  it  up  to  them. 

I  do  not  think  it  is  a  matter  of  great  moment.  It  is  simply  a  matter 
of  fairness  and  good  sense. 

Senator  Tuxney.  That  is  the  reason  it  was  put  in  tlie  bill. 

I  am  interested  in  the  objections.  I  perhaps  can  be  convinced  that 
there  is  an  argument  for  removing  tliat  language,  but  I  must  say  at 
the  moment  I  do  not  think  I  would  be  convinced,  from  what  I  have 
heard  so  far, 

I  am  somewhat  concerned  with  your  conclusions  that  sections  2  (d) 
and  (e)  of  the  bill  should  be  deleted  from  legislation. 

It  is  very  important  to  me  tliat  the  court  not  act  as  a  rubber  stamp, 
tliat  it  make  an  independent  evaluation,  as  it  does  in  other  kinds  of 
cases. 

Do  you  think  that  perhaps  the  language  such  as  contained  in  section 
2(d) — that  section  which  requires  the  court  to  make  certain  determi- 
nations— might  be  retained,  while  the  language  in  2(e)  might  be 
eliminated? 

The  language  in  2(e)  lists  a  series  of  options  for  the  court.  It  per- 
haps is  a  little  bit  officious  to  list  the  options  to  a  judge  of  superior 
intellect. 

I  would  just  like  to  have  your  comments  on  that. 

Dr.  GoLDscHMiD.  I  suppose  my  view  fundamentally  is  that  I  fully 
agree  about  the  need  for  scrutiny  in  appropriate  circumstances. 

There  is  no  doubt,  no  question,  I  think  no  dispute  in  mv  mind  about 
that. 

The  question  is  how  to  get  that  scrutiny,  what  standards  should  be 
used?  The  fear  is  really  the  one  that  I  indicated,  that  the  wording, 
this  new  wording  with  relatively  little  legislative  history,  may  open 
up  too  much. 

A  judge  today  has  broad  discretion  to  look  at  that  consent  decree, 
the  cases  set  out  varying  standards,  most  of  w'hich  encompass  the 
kinds  of  factors  you  list. 

The  question  really  is :  Should  we  put  these  into  legislation,  as  op- 
posed to  a  case-by-case  analysis  ? 

The  scrutiny,  I  think,  will  be  mandated  to  a  great  extent  not  by  the 
new  standards,  but  bj^  the  filing  of  the  impact  statement,  the  avail- 
ability of  that  statement  to  third  parties  and  the  court. 

The  court  will  now  have  the  tools  to  look  hard  at  tlie  consent  decree 
in  appropriate  circumstances. 

The  fear  is  merely  with  the  form,  with  the  wording;  that  this  new 
wording  may  open  up  more  than  it  should.  It  would  lend  itself  to  the 
kinds  of  interpretation  that  did  come  Avith  the  consent  decree  in  the 
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ITT  proceeding- — considerations  that  I  think  arc  too  far  from  the 
goals  of  antitrust,  and  too  far  from  the  goals  of  sound  antitrust 
policy  and  public  policy. 

Senator  Tuxxey,  Mr.  Greoorich? 

Mr.  Gregoiucii.  Senator,  I  would  add  that  there  is,  perhaps,  more 
meat  to  an  objection  if  one  refers  to  Senate  bill  1088. 

Now,  as  Professor  Goldschmid  said,  there  was  no  time  for  commit- 
tee action  on  that.  But  we  did  both  read  it,  and  I  can  weave  it  in,  but 
I  hiive  to  state  to  you  this  is  my  own  personal  view,  not  the  view  of 
the  committee. 

With  respect  to  Senate  bill  1088,  I  would  say  that  I  would  pei-son- 
ally  be  in  favor  of  section  (a)  (1)  (A)  and  the  continuation  which  is 
(B)  and  (C) .  But  I  would  be  opposed  to  all  the  other  portions  thereof, 
in  particular  because  they  would  make  for  delay. 

The  latter  provisions  of  that  bill,  I  think,  more  clearly  go  in  the 
•direction  that  some  of  the  objectors  to  our  report  had  in  mind. 

The  fact,  for  example,  that  the  person  who  has  made  a  successful 
comment  can  then  come  into  court  and  ask  the  court  to  give  him  the 
fair  and  reasonable  value  of  his  attorney's  time  in  preparing  the  com- 
ment, which  then  the  defendant  presumably  pays  in  one  form  or 
another. 

The  fact  that  the  publicity  is  paid  for  equally — in  equal  parts  by 
the  United  States  and  by  the  defendant. 

It  seems  to  me  that  if  a  settlement  starts  ojff  with  the  premise  that  we 
will  not  examine  the  merits  of  the  controversy  and  a  settlement  is 
indicated  and  it  is  fair  and  equitable  then  the  defendant  should  not 
also  bear  the  cost  of  publicity  in  journals  of  great  circulation  in  at 
least  one  or  two  or  three  or  more  districts  across  the  Nation. 

It  is  this  sort  of  thing  that  I  think  we  would  all  object  to,  and,  in- 
deed, it  would,  I  think,  distort  the  very  good  purposes  and  functions 
of  a  bill  such  as  your  own. 

Senator  Tunney.  Yes. 

Dr.  GoiJJSciiMiD.  Senator,  may  I  add  one  thing  ? 

If  section  2(e)  is  eliminated,  you  still  should  retain  the  thrust  of 
«ect-ion  (g) ,  section  2  (g)  of  the  bill. 

That  would  allow — it  would  clear  up  the  one  thing  that  the  District 
Court  might  have  problems  with;  and  that  is  the  taking  of  testimony. 

The  impact  here  would  be  to  avoid  any  kind  of  consent  decree  hav- 
ing prima  facie  impact.  That,  in  effect,  would  of  course  deter  settle- 
ment. 

Therefore,  we  would  keep  the  thrust  of  (g),  and  we  really  think  that 
the  Court  already  can  do  everything  indicated  in  (e) . 

Senator  Tunney.  In  (d)  and  (e)  ? 

Dr.  Goldschmid.  Right. 

Senator  Tunney.  Well,  of  course,  one  of  the  things  is  that  (d) 
liiight  help  insure  that  the  court  would  pay  close  attention  to  the  pro- 
posed public  impact  statement. 

But  your  feeling  is  that  the  court  does  not  need  that  prod. 

Dr.  Goldschmid.  I  guess  that  is  right.  Senator.  The  district  judge, 
a  conscientious  district  judge,  now  with  the  impact  statement  on  con- 
troversial cases,  with  the  help  of  third  parties  and  others,  would  be 
able  to  use  that  statement. 
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And  here,  I  think,  the  development  of  the  law,  I  suppose  what  I 
am  saying  is  that  it  would  be  better  on  a  case-by-case  basis. 

Senator  Titnney,  And  you  think  that  the  habit  of  mind  that  pres- 
ently exists  amongst  district  court  judges  is  to  rubberstamp  the  con- 
sent decree  ? 

Dr.  GoLDSCHMiD.  Of  course,  the  district  judges  who  have  com- 
plained in  the  past  about  consent  decrees  have  generally  pointed  to  the 
lack  of  availability  of  any  information,  of  the  ability  to  understand 
what  was  happening. 

Of  course,  the  parties — the  Assistant  Attorney  General  in  the  case, 
the  defendants — are  supporting  the  settlement. 

Here,  for  the  first  time,  the  court  will  have  a  clear  statement  from 
the  Government  of  the  reasons  and  rationale  will  have  that  available 
to  third  parties  to  intervene  as  amicus,  and  will  have  the  other  tools. 

We  think  that  that,  in  itself,  should  change  the  basic  philosophy 
andstateof  mind  of  the  district  judge.  _  :• 

I  might  add  one  point,  of  course,  that  I  think  you  recognize  and  we 
all  should;  that  of,  say,  the  80  percent  of  cases  that  are  settled  by  con- 
sent decrees,  either  hearings  or  extensive  briefs  or  anything  like  that 
should  occur  in  very  few  cases. 

The  hope  is  that  this  bill  will  provide  a  check  on  the  case  that  has 
^one  wrong;  that  this  would  not  become  a  time  consuming  proceed- 
ing for  district  judges,  the  Attorney  General,  or  the  Antitrust  Divi- 
sion in  general. 

Senator  Tunney.  In  your  statement,  you  say  that  the  "enumeration 
provided  in  the  bill  may,  indeed,  be  read — contrary  to  Senator  Tun- 
ney's  intention — as  a  limitation  upon  a  district  court's  discretion." 

Now,  do  you  feel  that  that  applies  to  2(e)  exclusively,  or  does  it 
alsoapply  to2(d)  as  well  as2(e)  ? 

Mr.  Greoorigii.  The  comment  was  intended  to  apply  to  2(e)  only, 
as  if  to  say  that,  when  you  enumerate  apples,  oranges,  pears  and 
grapes,  that  conceivably  you  might  be  led  to  believe  that  when  you 
say  "all  other  food,"  that  what  you  mean  is  additional  fruit,  if  you 
see  what  I  mean,  additional  items  in  the  same  category,  but  not  totally 
different  methods  that  might  be  at  the  disposal  of  the  District  judge 
in  his  discretion. 

Dr.  GoLDSCHMiD.  As  I  have  indicated,  my  fear  is  2(d)  may  open  up 
too  much. 

Senator  Tfnnet.  Right.  Well,  the  consent  decree  provisions  of  the 
bill  of  S.  782  have  been  proposed  by  some  as  potentially  too  burden- 
some to  the  Antitrust  Division. 

Do  either  of  you  gentlemen  care  to  comment  on  that  ? 

Mr.  Gregorich.  Well,  I  would  say  this — of  course,  I  have  no  experi- 
ence inside  of  any  government  body  in  terms  of  professional  practice. 

But  it  is  my  preliminary  appraisal  that  it  would  not.  I  believe  that 
it  would  cultivate  appropriate  attitudes  on  the  part  of  Government 
attorneys,  but  I  do  not  believe  that  when  they  sit  down  to  write  an 
impact  statement  they  arc  going  to  be  faced  by  any  more  burden  then 
would  be  required  if  they  had  to  write  a  short  brief  in  support  of  the 
recommendation  that  the  court  approve  the  settlement. 

Dr.  GoT.nscTi->.rTD.  Indeed,  they  often  do  write  such  briefs  now.  It  is 
general  policy  to  do  so. 
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It  is  very  doubtful  this  would  create  much  of  a  burden.  Much  of  the 
material,  of  course,  comes  out  of  the  complaint  itself. 

And  we  hope,  as  I  have  indicated,  that  this  would  come  up — that 
there  would  be  a  real  controversy  in  very  few  cases.  I  cannot  imagine 
that  this  would  be  a  substantial  burden. 

Senator  Tunney.  Well,  I  would  like  to  compliment  you  on  the  pro- 
cedures that  you  suggest  with  regard  to  revising  the  Expediting  Act. 
It  is  very  interesting,  and  I  am  going  to  review  it  in  detail  with  Sena- 
tor Gurney  and  other  members  of  the  committee  and  the  staff. 

I  would  like  to  ask  you  a  question  regarding  these  suggestions.  You 
recommended  the  deletion  of  section  5(b)  (2),  which  gives  the  Attor- 
ney General  the  sole  discretion  to  mandate  appeal  through  the  Su- 
preme Court. 

Such  a  change  clearly  would  allow  neither  party  to  mandate  appeals 
to  the  Supreme  Court,  although  the  court  sua  sponte  could  mandate 
sucli  an  appeal. 

Would  it  be  appropriate,  rather  than  deleting  it,  this  right  for  the 
Attorney  General,  to  provide  for  both  the  defendant,  as  well  as  the 
Attorney  General? 

Dr.  GoLDSCiiMiD.  Well,  of  course,  the  evenhandedness  approach  here 
is  the  one  that  the  committee  was  most  concerned  about. 

The  tension  in  doing  such  a  thing,  I  think,  would  be  the  problem  of 
the  Supreme  Court's  docket — the  Freund  committee  report,  other 
things,  of  course,  are  before  the  Senate  and  have  to  be  considered  here. 

The  Justices  complain  time  and  again  about  the  burdens  of  this 
kind  of  review.  Much  of  the  most  innovative  work  in  the  field  now 
comes  from  the  private  bar  in  terms  of  plaintiff  actions  or  FTC  action. 

There  seems  to  be  little  reason  to  force  the  Supreme  Court  to  take 
cases  it  does  not  want  and  on  which  it  does  not  have  the  aid  of  the 
courts  of  appeals. 

Forcing  it  on  the  court  also  often  leads  to  very  summary  affirmations 
or  reversals  without  the  court  even  hearing  the  cases;  it  just  goes  off 
on  the  jurisdictional  briefs. 

There  seems  no  reason  to  force  the  Supreme  Court — and,  indeed,  it 
is  not  really  visable  to  force  the  Supreme  Court — to  take  cases  it  does 
not  think  are  important  enough  to  reach  it. 

The  screening  by  the  district  judge,  we  think,  would  make  sense. 
If  the  district  judge  thinks  the  case  is  important  enough  to  go  up,  it 
would  seem  to  make  some  sense  to  at  least  allow  that,  although,  as  I 
have  indicated,  the  major  thrust  of  the  committee's  report  is  to  elimi- 
nate the  Expediting  Act  entirely. 

Mr.  Chumbris.  Mr.  Chairman,  may  I  interject  on  this  ? 

Senator  Tunney.  Certainly. 

Mr.  Chumbris.  Are  you  aware  of  the  action  taken  by  this  subcom- 
mittee in  the  91st  Congress  when  the  Senate  passed  its  version  of  the 
Expediting  Act  and  the  House  passed  its  version  of  the  Expediting 
Act,  the  differences  being  on  the  method  of  moving  directly  to  the 
Suprem.e  Court. 

The  House  and  the  Senate  could  not  work  out  those  differences,  and 
the.  bill  died  in  the  91st  Con?rress. 

Dr.  GoLDSCiiMiD.  I  was  not  aware  of  that. 

Mr.  Chumbris.  Yes,  it  did. 
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Now,  did  your  committee  show  any  preference  for  either  the  House 
version  or  the  Senate  vei"sion  of  the  bill  ^ 

Dr.  GoLDscHMiD.  No,  I  am  afraid  we  did  not  consider  those.  Our 
basic  view,  as  I  say,  is  that  the  Expediting  Act  itself  today  plays  no 
useful  purpose  and  should  be  eliminated. 

The  basic  thrust  of  the  criticisms  of  the  present  bill  is  that  it  should 
be  even-handed.  I  think  the  even-handedness  argument  goes  toward 
allowing  appeal  only  if  sua  sponte  by,  or  on  petition  to,  the  district 
judge. 

If  you  would  tell  me  the  dispute  between  the  two  Houses,  I  would 
be  glad  to  comment  upon  it. 

Mr.  Chumbris,  Mr.  Chairman,  so  that  the  record  will  be  clear  on 
this  point,  may  we  place,  at  the  completion  of  these  gentlemen's  testi- 
mony, the  report  of  the  Senate  committee  on  the  bill  and  the  report 
of  the  House  committee,  which  will  set  forth  clearly  what  their  re- 
spective positions  were  and  why  they  could  not  come  together  ?  Other- 
wise that  bill  would  have  been  law  at  this  time. 

Senator  Tunney.  Certainly. 

[The  document  follows.  Testimony  resumes  on  p.  50.] 
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AMENDING  EXPEDITING  ACT 


September  21,  1970. — Ordered  to  be  printed 


Mr.  Ervin,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPOET 

[To  accompany  H.R.  12807] 

The  Committee  on  the  Judiciary,  to  wliich  was  referred  the  bill 
(H.R.  12807)  to  amend  the  act  of  February  11,  1903,  commonly  known 
as  the  Expediting  Act,  and  for  other  purposes,  having  considered  the 
same,  reports  favorably  thereon  with  amendments  and  recommends 
that  the  bill  as  amended  do  pass. 

Amendments 

On  page  3,  line  11,  after  the  word  "of"  strike  all  down  to  and  in- 
cluding the  word  "justice"  on  line  19  and  insert  in  lieu  thereof 
"justice." 

On  page  3,  lines  20  and  21,  strike  "or  (3)  or  a  certificate  pursuant 
to  (2)". 

Purpose  of  the  Amendments 

The  purpose  of  the  amendments  is  to  provide  that  appeal  from  a 
final  judgment  in  a  civil  antitrust  action  brought  by  the  United 
States  shall  lie  directly  to  the  Supreme  Court  on  a  finding  that  im- 
mediate consideration  of  the  appeal  by  the  Supreme  Court  is  of 
general  public  importance  in  the  administration  of  justice  by  order  of 
the  district  judge  upon  application  of  a  i)arty. 

Purpose 

The  purpose  of  the  proposed  legislation,  as  amended,  is  to  amend 
the  Expediting  Act  so  as  to  require  that  final  judgments  and  inter- 
locutory orders  in  certain  civil  antitrust  cases  if  appealed,  be  heard 
by  the  circuit  courts  of  appeals. 
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The  bill  would  amend  section  1  of  the  Expediting  Act  (15  U.S.C. 
28,  49  U.S.C.  44)  providing  for  a  three  district  judge  court  in  civil 
actions  wherein  the  United  States  is  the  plaintiff  under  the  Sherman 
or  Clayton  Antitrust  Acts  or  certain  sections  of  the  Interstate  Com- 
merce Act,  upon  the  filing  by  the  Attorney  General  with  the  district 
court  of  a  certificate  that  the  cases  are  of  general  public  imj^ortance. 
The  proposal  would  eliminate  the  provision  that  a  three  judge  court 
be  imjKineled.  It  would  however  retain  the  expediting  procedure  in 
single  judge  district  courts. 

The  ]:)roposal  would  amend  section  2  of  the  Ex})editing  Act  (15 
U.S.C.  29,  49  U.S.C.  45),  providing  that  appeal  from  a  final  judgment 
of  a  district  court  in  any  civil  action  brought  by  the  United  States 
under  any  of  the  acts  covered  by  section  1  of  the  Expediting  Act  will 
lie  only  in  the  Supreme  Court.  Under  the  proposal  only  those  cases 
of  general  public  importance  would  be  appealable  directl}^  to  the 
Supreme  Court  and  normal  appellate  review  through  the  courts  of 
appeals  with  discretionary  review  by  the  Supreme  Court  would  be 
substituted  therefor.  An  appeal  shall  lie  directly  to  the  Supreme  Court 
on  a  finding  that  immediate  consideration  of  the  appeal  by  the  Supreme 
Court  is  of  general  public  importance  in  the  administration  of  justice 
by  order  of  the  district  judge  upon  application  of  a  party.  The  proposal 
also  would  eliminate  the  reference  in  existing  law  to  expedition  of  civil 
cases  brought  by  the  United  States  under  the  original  Interstate 
Commerce  Act  and  subsequent  statutes  of  like  purpose. 

Statement 

The  Expediting  Act  became  law  in  1903,  a  time  when  the  Sherman 
Act  was  relatively  new  and  an  untried  method  of  restraining  com- 
binations and  trusts.  There  was  apprehension  that  the  newly  created 
system  of  courts  of  appeals,  because  of  their  supposed  unfamiliarity 
with  the  new  law  and  because  of  the  additional  time  required  by  their 
procedures,  would  delay  and  frustrate  the  efforts-  to  control  monop- 
olies. Responding  to  that  concern  the  Attorney  General  recom- 
mended the  expediting  legislation  and  it  became  law  after  Congress 
approved  it  without  debate. 

One  of  the  principal  arguments  offered  in  support  of  the  proposal 
is  to  relieve  the  Supreme  Court  of  the  burden  of  hearing  the  numerous 
cases  coming  to  it  under  the  Expediting  Act.  Many  civil  antitrust 
cases  require  the  Supreme  Court  to  read  thousands  of  pages  of  trans- 
script  from  the  district  court.  A  question  arises  as  to  the  adequacy  of 
the  re\new  the  Supreme  Clurt  can  give  to  those  cases  in  which  there 
are  voluminous  trial  records.  Almost  all  the  present  Justices  have, 
both  in  and  out  of  Court,  asked  that  these  cases  go  first  to  the  court 
of  appeals.  Some  of  the  Justices  are  of  the  opinion  that  adherence  to 
the  customary  appellate  procedure  would  benefit  the  Supreme  Court 
by  reducing  the  numbers  of  matters  presented  to  it.  Further,  having 
the  initial  appellate  review  in  the  courts  of  appeals  would  be  of  benefit 
to  the  litigants  by  refining  the  issues  presented  to  the  Supreme  Court 
and  also  give  litigants  an  opportunity  of  review  of  the  district  court 
decrees  which  are  seldom  reviewed  by  the  Supreme  Court  under 
existing  practice. 
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It  is  generally  conceded  that  the  existing  law  has  permitted  more 
expeditious  determinations  of  civil  antitrust  cases  but  the  factual 
situation  prevalent  when  the  law  was  enacted  no  longer  obtains: 
dilatory  practices,  such  as  protracted  delays  in  filing  ai)i)eals,  are  not 
now  available.  Additionally,  by  permitting  appellate  review  of  pre- 
liminary injimctions  more  expeditious  treatment  of  merger  cases 
should  obtain  since  the  trial  court's  decision  would  be  subject  to  an 
immediate  review  prior  to  a  full-blown  trial  on  all  the  issues. 

The  committee  is  of  the  opinion  that  the  proposed  legislation 
pro\'ides  a  suitable  means  of  meeting  the  problems  arising  from  the 
Expediting  Act  and  would  assure  that  the  interest  of  all  parties 
would  be  protected.  Accordingly  the  committee  recommends  favorable 
consideration  of  H.R.  12807  with  amendments. 

Attached  hereto  and  made  a  part  hereof  are  the  views  of  the  De- 
partment of  Justice : 

Office  of  the  Attorney  General, 

Washington,  D.C. 
The  Vice  President, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Vice  President:  There  is  enclosed  a  proposed  bill  to 
amend  the  Expediting  Act,  32  Stat.  823,  as  amended,  15  U.S.C.  28 
and  29,  49  U.S.C.  44  and  45. 

The  bill  would  streamline  judicial  procedure  in  antitrust  litigation 
and  institute  procedure  for  appellate  review  of  interlocutory  orders  on 
injunctions. 

The  bill  would  amend  section  1  of  the  Exi^editing  Act  (15  U.S.C.  28, 
49  U.S.C.  44)  which  provides  for  a  three-judge  district  court  in  civil 
actions  where  the  United  States  is  a  plaintiff  under  the  Sherman  or 
Clayton  Antitrust  Acts  or  certain  sections  of  the  Interstate  Commerce 
Act,  when  the  Attorney  General  files  with  the  district  court  a  certifi- 
cate that  the  case  is  of  general  public  importance.  The  section  also 
provides  that  the  hearing  and  determination  of  such  cases  shall  be 
expedited.  The  amendment  would  eliminate  the  provision  that  a 
three-judge  court  be  impaneled  when  the  Attorney  General  files  his 
expediting  certificate,  but  would  retain  the  expediting  procedure  in 
single-judge  district  courts. 

The  bill  would  amend  section  2  of  the  act  (15  U.S.C.  29,  49  U.S.C. 
45),  which  provides  that  appeal  from  a  final  judgment  of  a  district 
court  in  any  civil  action  brought  by  the  United  States  under  any  of 
the  acts  covered  by  section  1  of  the  Expediting  Act  will  lie  only  in  the 
Supreme  Court.  The  amendment  would  eliminate  direct  appeal  to  the 
Supreme  Court  in  such  actions  for  all  but  cases  of  general  public  im- 
portance, substituting  normal  appellate  review  through  the  courts  of 
appeals  with  discretionary  review  by  the  Supreme  Court.  The  amend- 
ment provides  that  any  appeal  from  a  final  judgment  in  a  Government 
civil  case  under  the  antitrust  laws,  or  other  statutes  of  like  purpose, 
and  not  certificated  by  the  Attorney  General  or  the  district  court  as 
requiring  immediate  Su])reme  Court  review,  will  be  taken  to  the  court 
of  appeals  pursuant  to  sections  1291  and  2107  of  title  28  of  the  United 
States  Code.  Any  appeal  from  an  interlocutory  order  entered  in  any 
such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to  section 
1292(a)(1)  and  2107  of  title  28  of  the  United  States  Code,  but  not 
otherwise.  Any  judgments  entered  by  the  courts  of  appeals  in  such 
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actions  shall  be  subject  to  review  by  the  Supreme  Court  upon  a  writ  of 
of  certiorari. 

The  amendment  also  provides  that  an  appeal  and  any  cross-appeal 
from  a  final  judgment  in  such  proceedings  will  lie  directly  in  the 
Supreme  C^ourt  if,  not  later  than  15  days  after  the  filing  of  a  notice  of 
ai)peal,  (1)  upon  application  of  a  party,  the  district  judge  who  decided 
the  case  enters  an  order  stating  that  immediate  consideration  of  the 
appeal  by  the  Supreme  Court  is  of  general  public  importance  in  the 
administration  of  justice,  or  (2)  the  Attorney  General  files  in  the  dis- 
trict court  a  certificate  containing  the  same  statement.  Upon  filing  of 
such  an  order  or  certificate,  the  Supreme  Court  shall  either  dispose  of 
the  a])i)eal  and  any  cross-appeal  in  the  same  manner  as  any  other 
direct  ai)j)eal  authorized  by  law  or  deny  the  direct  appeal  and  remand 
the  case  to  the  court  of  appeals.  Review  in  that  court  could  then  go 
forward  without  further  delay.  This  is  similar  to  the  procedure  of  the 
Criminal  Appeals  Act  (18  U.S.C.  3731). 

It  is  desirable,  however,  that  the  i)ossibility  of  immediate  review  by 
the  Supreme  Court  be  preserved  for  cases  of  general  public  importance 
in  the  administration  of  justice.  Such  cases  will  usually  involve  novel 
legal  questions  pertaining  to  the  interpretation  or  enforcement  of 
the  antitrust  laws  or  may  have  serious  legal  or  economic  consequences 
going  beyond  the  mere  private  interests  of  the  individual  litigants. 

The  determination  of  whether  a  case  should  be  certified  directly  to 
the  Supreme  Court  can  best  be  made  by  the  Attorney  General  or  the 
trial  judge  who  decided  the  case.  It  is  the  public  interest  in  effective 
antitrust  enforcement  which  primarily  dictates  the  need  for  any 
direct  appeals,  and  it  is  the  Attorney  General — the  chief  law  officer 
of  the  United  States — who  is  in  the  best  position  to  determine  what 
the  total  enforcement  picture  is  with  respect  to  a  particular  case. 
Though  defendants'  private  interests,  which  may  be  of  substantial 
private  importance,  would  not  afford  a  basis  for  direct  appeal  to  the 
Supreme  Court,  the  trial  iudge  who  heard  and  decided  the  case  can 
best  evaluate  a  defendant's  claim  that  immediate  Supreme  Court 
review  is  of  general  jniblic  importance  in  the  administration  of  justice. 

The  bill's  provisions  requiring  the  Attorney  General  or  the  district 
judge  to  file  the  certificate  within  15  days  after  either  party  has  filed 
its  notice  of  appeal  will  assure  that  the  opposing  party  is  promptly 
notified  that  a  direct  appeal  is  involved.  And  the  routing  of  both 
appeals  and  cross-appeals  to  the  Supreme  Court  by  the  filing  of  the 
certificate  will  eliminate  the  delay  and  confusion  of  piecemeal  appeals. 

There  is  presently  considerable  uncertainty  as  to  whether  the  inter- 
locutory appeal  statute,  28  U.S.C.  1292(a),  is  available  in  cases  falling 
within  the  Expediting  Act.  The  circuits  of  the  courts  of  aj^peals  are 
s})lit   on    this   question    (compare    United  States   v.    Ingersoll  Rand, 

320  F.  2d  509  (3d  Cir.  1963),  with  United  States  v.  F.M.C.  Corp,. 

321  F.  2d  534  (9th  Cir.),  application  for  temporary  injunction  denied, 
84  S.  Ct.  4  (1963)  (Goldbert,  J.,  in  chambers),  and  United' States  v. 
Cities  Service  Co.,  No.  7216  (1st  Cir.,  May  8,  1969)),  and  we  think  it 
appropriate  to  resolve  this  question  with  clarifying  legislation. 

We  strongly  believe  in  the  desirability  of  appellate  review  of  district 
court  orders  granting,  modifying,  or  denying  preliminary  injunctions. 
Such  review  is  generally  limited  to  the  outset  of  a  case  and  would  not 
cause  undue  delay  or  disruption.  This  district  court's  discretion  on 
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injunctions  can  be  reviewed,  in  substantial  part,  separately  from  a 
.determination  of  the  ultimate  merits  of  the  case  and  court  of  appeals 
review  is  not,  therefore  inconsistent  with  subsequent  direct  Supreme 
Court  review  of  the  final  judgment  in  the  event  of  certification. 
Moreover,  the  immediate  impact  of  injunctive  orders,  whether  the 
injunction  is  granted  or  denied,  calls  for  appellate  review  as  a  matter 
of  fairness.  The  j>ublic  interest  that  possibly  unlawful  mergers  not  be 
consummated  until  their  validity  is  adjudicated,  in  addition  to  the 
obvious  desire  of  private  business  to  avoid  a  costly  and  complicated 
unscrambling,  would,  in  our  view,  benefit  from  making  the  provisions 
of  28  U.S.C."  1292(a)(1)  available  in  Expediting  Act  cases. 

These  considerations  do  not  apj^ly  to  appeals  of  interlocutory 
orders  not  relating  to  injunctions  pursuant  to  28  U.S.C.  1292(b). 
That  section  ])ermits  interlocutory  appeal  of  any  order  made  at  any 
time  during  the  district  court  proceedings,  to  which  that  court  appends 
the  statutory  findings  (although  the  court  of  appeals  may,  in  its 
discretion,  decline  to  allow  the  appeal).  One  reason  against  applica- 
bility of  section  1292(b)  is  the  desire  to  avoid  undue  delay  and 
disruption.  Antitrust  cases  are  often  lengthy  and  complex,  containing 
sufficient  obstacles  to  expeditious  conclusion  without  increasing 
the  possibilities  of  interruption  for  interlocutory  appeals.  A  second 
reason  is  the  inappropriateness  of  review  of  controlling  questions  of 
law  by  a  court  which  later  may  never  get  review  of  the  final  judgment. 
The  theory  of  1292(b)  is  that  the  appellate  court  should  have  an  op- 
portunity to  rule  early,  before  getting  the  final  judgment,  on  questions 
that  may  be  decisive.  It  would  be  anomalous  for  the  courts  of  appeals 
to  undertake  interlocutory  resolution  of  such  issues  when,  at  the  end 
of  trial,  if  a  certificate  is  filed,  the  final  judgment  would  go  directly 
to  the  Supreme  Court. 

Finally,  we  think  no  useful  purpose  is  served  by  retaining  enforce- 
ment proceedings  under  the  Interstate  Commerce  Act  or  the  Com- 
munications Act  within  the  scope  of  the  Expediting  Act.  The  Inter- 
state Commerce  Act  is  expressly  included  in  section  1  of  the  Expedit- 
ing Act,  while  section  401(d)  of  the  Communications  Act  (47  U.S.C. 
401(d))  makes  the  Expediting  Act  applicable  to  cases  brought  by  the 
United  States  under  sections  201-222  of  the  Communications  Act. 
We  see  no  need  for  direct  appeal  in  such  cases — indeed,  these  provisiors 
have  rarely  beer  invoked.  Therefore  we  propose  that  references  to 
the  Interstate  Commerce  Act  be  stricken  from  the  Expediting  Act 
and  that  section  401(d)  of  title  27  be  repealed. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the 
presentation  of  this  proposed  bill  from  the  standpoint  of  the  adminis- 
tration's program. 
Sincerely, 

John  N.  Mitchell, 

Attorney  General. 

Changes  in  Existing  Law 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
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is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

That  section  1  of  the  Act  of  February  11,  1903  (32  Stat.  823),  as 
amended  (15  U.S.C.  28;  49  U.S.C.  44),  commonly  known  as  the 
Exi)editing  Act,  is  amended  to  read  as  follows: 

"Section  1.  In  any  civil  action  brought  in  any  district  court  of  the 
United  States  under  the  Act  entitled  'An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,'  approved  July 
2,  1890,  ["an  Act  to  regulate  commerce,"  approved  February  4, 
1887,3  or  any  other  Acts  having  like  purpose  that  have  been  or  here- 
after may  be  enacted,  wherein  the  United  States  is  plaintiff  and 
equitable  relief  is  sought,  the  Attorney  General  may  file  with  the  [clerk 
of  such]  court,  prior  to  the  entry  of  -dual  judgment,  a  certificate  that,  in 
his  opinion,  the  case  is  of  general  public  importance.  [,  a  copy  of  which 
shall  be  immediately  furnished  by  such  clerk  to  the  chief  judge  of  the 
circuit  (or  in  his  absence,  the  presiding  circuit  judge)  of  the  circuit  in 
which  the  case  is  pending.]  Upon  [receipt  of  the  copy]^/m5r  of  such 
certificate,  it  shall  be  the  duty  of  the  [chief  judge  of  the  circuit  or  the 
presiding  circuit  judge,  as  the  case  may  be,  to  designate  immediately 
three  judges  in  such  circuit,  of  whom  at  least  one  shall  be  a  circuit 
judge,  to  hear  and  determine  such  case,  and  it  shall  be  the  duty  of  the 
judges  so  designated  to  assign  the  case  for  hearing  at  the  earliest 
practicable  date,  to  jjarticipate  in  the  hearing  and  determination 
thereof,]  judge  designated  to  hear  and  determine  the  case,  or  the  chief 
judge  of  the  district  court  if  no  judge  has  as  yet  been  designated,  to  assign 
the  case  for  hearing  at  the  earliest  practicable  date  and  to  cause  the  case 
to  be  in  every  way  expedited." 

Sec.  2.  Section  2  of  that  Act  (15  U.S.C.  29;  49  U.S.C.  45)  is  amended 
to  read  as  follows: 

[In  every  civil  action  brought  in  any  district  court  of  the  United 
States  under  any  of  said  Acts,  wherein  the  United  States  is  complain- 
ant, an  appeal  from — the  final  judgment  of  the  district  court  will  lie 
only  to  the  Supreme  Court.] 

"(a)  Except  as  otherwise  expressly  provided  by  this  section,  in  every 
civil  action  brought  in  any  district  court  of  the  TJnited  States  under  the 
Act  entitled  'An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,'  approved  July  2,  1890,  or  any  other  Acts 
having  like  purpose  that  have  been  or  hereafter  may  be  enacted,  in  which 
the  United  States  is  the  complainant  and  equitable  relief  is  sought,  any 
appeal  from  a  final  judgment  entered  in  any  such  action  shall  be  taken  to 
the  court  of  appeals  pursuant  to  sections  1291  and  2107  of  title  28  of  the 
United  States  Code.  Any  appeal  from  an  interlocutory  order  entered  in 
any  such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to  sections 
1292{a){l)  and  2107  of  title  28  of  the  United  States  Code  but  not  other- 
wise. Any  judgment  entered  by  the  court  of  appeals  in  any  such  action 
shall  be  subject  to  review  by  the  Supreme  Court  upon  a  writ  of  certiorari  as 
provided  in  section  1254(1)  of  title  28  of  the  United  States  Code. 

"(b)  An  appeal  from  affinal  judgment  pursuant  to  subsection  (a)  shall 
lie  directly  to  the  Supreme  Court  if: 

(1)  upon  application  of  a  party  filed  within  five  days  of  the  filing 
of  a  notice  of  appeal,  the  district  judge  who  adjudicated  the  case 
enters  an  order  stating  that  immediate  consideration  of  the  appeal  by 
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the  Supreme  Court  is  of  (jeueral  public  importance  in  the  administra- 
tion of  justice: 

■^  fht  Attorney  General  0e^  in-  the  district  court  »  certificate 
staiinff  fhfi4  immediate  consideration  #f  the  appeal  %  ^  Supreme 
4rew4l-is  ♦^f  general  public  importance  ■^  ffte  administration  ii'f  j-u slice. 
A  court  order  pursuant  to  (1)  er  a  certijicate  pursuant  t^  {t^)-  must  hefikd 
within  Jif teen  days  after  the  Jiliny  of  a  notice  of  appeal.  W  hen  such  an 
order  or  certificate  is  fled,  the  appeal  and  any  cross-appeal  shall  be 
docketed  in  the  time  and  manner  prescribed  by  the  rules  of  the  Supre^ne 
Court.  That  Court  shall  thereupon  eitlier  {1)  dispose  of  tlie  appeal  and 
any  cross-appeal  in  the  same  manner  as  any  other  direct  appeal  authorized 
by  law,  or  {2)  in  its  discretion,  deny  the  direct  appeal  and  remand  the 
case  to  the  court  of  appeals,  which  shall  then  liare  jurisdiction  to  hear  and 
determine  the  same  as  if  the  appeal  and  any  cross-appeal  therein  had  been 
docketed  in  the  court  of  appeals  in  the  first  instance  pursuant  to  subsec- 
tion (a)." 

Sec.  3.  (a)  Section  401  (d)  of  the  Communications  Act  of  1934  (4'^) 
U.S.C  401{d))  is  repealed. 

(6)  The  proviso  in  section  3  of  the  Act  of  February  9,  1903,  as  amended 
(32  Stat.  848,  849;  U.S.C.  49  43),  is  repealed  and  the  colon  prededing  it 
is  changed  to  a  period. 

Sec.  4-  The  amendment  made  by  section  2  shall  not  ajjply  to  an  action 
in  which  a  notice  of  appeal  to  the  Supreme  Court  has  been  filed  on  or 
before  the  fifteenth  day  following  the  date  of  enactment  of  this  Act.  Appeal 
in  any  such  action  shall  be  taken  pursuant  to  the  provisions  of  section  2 
of  the  Act  of  February  11,  1903  {32  Stat.  823),  as  amended  {15  U.S.C. 
29;  49  U.S.C.  45)  which  were  in  efject  on  the  day  jireceding  the  date  of 
enactment  of  this  Act. 
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91sT  Congress    )    HOUSE  OF  KEPEESENTATIVES  j  Eepokt 

M  Session      \  \  No.  91-1129 


EXPEDITING  ACT  AMENDMENTS 


May   27,    1970. — Committed  to  the   Committee   of  the  Whole    House    on   the 
State  of  the  Union  and  ordered  to  be  printed. 


Mr.   Celler,   from   the   Committee   on  Judiciary, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  12807] 

The  Committee  on  the  Judiciary,  to  whom  was  referred  the  bill 
(H.R.  12807)  to  amend  the  act  of  February  11,  1903,  commonly 
known  as  the  Expediting  Act,  and  for  other  purposes,  having  con- 
sidered the  same,  report  favorably  thereon  with  amendments  and 
recommend  that  the  bUl  do  pass. 

The  amendments  are  as  follows: 

1.  Page  3,  line  17,  change  the  period  to  a  semicolon,  add  the  word 
"or"  and  insert  the  following  new  paragraph: 

(3)  the  district  judge  who  adjudicated  the  case,  sua 
sponte,  enters  an  order  stating  that  immediate  considereation 
of  the  appeal  by  the  Supreme  Court  is  of  general  public 
importance  in  the  administration  of  justice. 

2.  Page  3,  line  18,  after  "(1)"  add  the  phrase  "or  (3)". 

Purpose  of  the  Amendments 

Amendment  No.  1  pro\4des  that  the  district  judge  who  adjudicated 
the  case  on  his  own  motion  may  enter  an  order  to  have  an  appeal  from 
a  final  judgment  referred  directly  to  the  Supreme  Court. 

Amendment  No.  2  is  a  perfecting  amendment  to  give  effect  to 
amendment  No.  1. 

Purpose  of  the  Bill 

H.R.  12807  amends  the  Expediting  Act  (32  Stat.  823),  as  amended 
(15  U.S.C.  28  and  29,  49  U.S.C.  44  and  45).  Section  1  of  the  bill  eli- 
minates the  provision  that  requires  that  a  three-judge  court  be  im- 
paneled when  the  Attorney  General  files  an  expediting  certificate.  The 
bill  retains  present  law  that  requires  the  court  to  assign  antitrust  cases 
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for  hearing  at  the  earliest  practicable  date  and  to  cause  antitrust  cases 
to  be  in  every  way  expedited  when  the  Attorney  General  files  a  cer- 
tificate that,  in  his  opinion,  the  case  is  of  general  public  importance. 

H.R.  12807  amends  section  2  of  the  Expediting  Act  to  eliminate 
mandatory  direct  appeal  to  the  Supreme  Court  in  antitrust  actions 
brought  by  the  United  States  in  which  equitable  relief  is  sought,  and 
establishes  a  procedure  for  such  direct  appeal  to  the  Supreme  Court 
in  cases  of  general  public  importance.  Appeals  from  final  judgments  in 
antitrust  cases  brought  by  the  Government,  in  which  equitable  relief 
is  sought,  which  are  not  certified  as  being  of  general  i)ublic  importance 
by  the  Attorney  General,  or  by  an  order  of  the  district  court  as  pro- 
vided in  section  2  of  the  bill,  shall  be  taken  to  the  courts  of  appeals 
pursuant  to  sections  1291  and  2107  of  title  28  of  the  United  States  Code 
Interlocutory  orders  entered  in  such  antitrust  actions  brought  by  the 
United  States  shall  be  taken  to  the  court  of  appeals  pursuant  to 
sections  1292(a)(1)  and  2107  of  title  28  of  the  United  States  Code. 
Judgments  entered  by  the  court  of  appeals  pursuant  to  the  procedures 
established  in  H.R.  12807  shall  be  subject  to  review  by  the  Supreme 
Court  upon  a  writ  of  certiorari. 

H.E.  12807  provides  that  an  appeal  from  a  final  judgment  in  a 
civil  antitrust  action  brought  by  the  United  States  shall  lie  directly 
to  the  Sujjreme  Court  on  a  finding  that  immediate  consideration  of 
the  ajjpeal  by  the  Supreme  Court  is  of  general  public  importance  in 
the  administration  of  justice  (1)  by  order  of  the  district  judge  upon 
application  of  a  party,  (2)  by  order  of  a  district  judge  on  his  own 
motion,  or  (3)  when  the  Attorney  General  so  certifies-. 

Applicability  of  the  provisions  of  the  Expediting  Act  to  the  pro- 
ceedings under  the  Interstate  Commerce  Act  of  February  4,  1887,  and 
the  Communications  Act  of  1934  is  eliminated. 

Statement 

For  a  number  of  years  the  Expediting  Act  of  1903  has  been  the 
subject  of  criticism,  and  since  1949,  a  number  of  bills  have  been  intro- 
duced to  change  the  procedures  required  by  the  Expediting  Act  rela- 
tive to  appeals  in  antitrust  cases  brought  by  the  United  States  for 
equitable  relief. 

The  Expediting  Act  of  1903  was  enacted  in  an  effort  to  insure 
speedy  disposition  of  important  civil  antitrust  cases  brought  by  the 
United  States.  The  Act  contains  two  basic  provisions: 

(1)  Three-judge  district  courts 

It  empowers  the  Attorney  General  of  the  United  States,  if  he 
certifies  that,  in  his  opinion,  a  Government  civil  antitrust  suit  or 
Government  suit  under  the  Interstate  Commerce  Act  is  of  general 
public  importance,  to  require  the  designation  of  a  special  three- 
judge  Federal  court  to  hear  the  case. 

(2)  Direct  appeals  to  Supreme   Court 

Appeals  from  final  judgments  in  all  ci\'il  antitrust  suits  brought 
by  the  United  States  and  Government  suits  under  the  Interstate 
Commerce  Act  lie  only  to  the  U.S.  Supreme  Court.  In  such  cases 
the  United  States  courts  of  appeals  which  normally  review 
Federal  district  court  decisions  before  Supreme  Court  considera- 
tion are  bypassed. 
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In  the  early  period  of  Sherman  Act  enforcement,  if  the  Attorney 
General  believed  an  antitrust  case  brought  by  the  Government  to 
be  of  general  public  importance,  it  was  desirable  that  the  case  should 
be  heard  on  an  expedited  basis  by  a  specially  designated  court.  The 
three-member  court  would  have  unusual  prestige  and  would  be 
able  to  deal  more  satisfactorily  with  emerging  legal  and  economic 
issues  that  were  novel  and  complex. 

The  provisions  for  a  tlii-ee-judge  court,  however,  have  rarely  been 
invoked  by  the  Government,  presumably  because  of  practical  pres- 
sures to  avoid  waste  of  judicial  manpower  in  the  presence  of  already 
overcrowded  dockets.  In  nearly  30  years,  the  Department  of  Justice 
utilized  the  three-judge  court  procedure  in  antitrust  cases  only  seven 
times.  In  the  last  10  years,  only  one  antitrust  case  has  been  tried 
before  a  three-judge  court.' 

Section  2  of  the  Expediting  Act,  providing  for  direct  appeal  from 
district  court  judgments  to  the  Supreme  Court  has  stimidated  a 
great  deal  of  criticism  in  Supreme  Court  opinions.  In  1962,  Mr.  Justice 
Clark,  concurring  in  the  case  of  Brovm  Shoe  Co.  v.  United  States,^ 
stated  that: 

*  *  *  The  Act  declares  that  appeals  in  civil  antitrust 
cases  in  which  the  United  States  is  complainant  lie  only  to 
this  Court.  It  thus  deprives  the  parties  of  an  intermediate 
appeal  and  this  Court  of  the  benefit  of  consideration  by  a 
court  of  appeals.  Under  our  system  a  party  should  be  entitled 
to  at  least  one  appellate  review,  and  since  the  sole  opportu- 
nity in  cases  under  the  Expediting  Act  is  iu  this  Court  we 
usually  note  jurisdiction. 

In  a  1963  decision,  United  States  v.  Singer  Mfg.  Co.,^  Mr.  Justice 
Clark,  writing  for  the  Court,  stated: 

Whatever  may  have  been  the  wisdom  of  the  Expediting 
Act  in  providing  direct  appeals  in  antitrust  cases  at  the  time 
of  its  enactment  in  1903,  time  has  proven  it  unsatisfactory. 
.  .  .  Direct  appeals  not  only  place  a  great  burden  on  the 
Court  but  also  deprive  us  of  the  valuable  assistance  of  the 
Court  of  Appeals. 

In  a  separate  opinion,  Mr.  Justice  White  expressed  disagreement 
with  this  view.* 

In  April  1963,  Attorney  General  Kennedy  recommended  amend- 
ment of  the  Expediting  Act  and  proposed  legislation  to  change  the 
appellate  procedure.  In  that  year,  the  American  Bar  Association  and 
the  Judicial  Conference  of  the  United  States  also  endorsed  proposals 
for  amendments. 

In  the  90th  Congress,  the  Senate  after  hearings  passed  S.  2721. 
During  the  90th  Congress,  however,  the  House  of  Representatives 
did  not  take  action  on  S.  2721. 

On  July  14,  1969,  Attorney  General  Mitchell,  in  an  Executive 
Communication,  recommended  amendments  to  the  Expediting  Act. 

1  United  States  v.  Crocker-Analo  hational  Bank.  222  F.  Sup.  849  (N.D.  Cal.  1963). 

2  370  U.S.  294,355  (1962). 

3  374  U.S.  174,  175  (1963). 
<  Ibid.,  at  197. 
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These  recommendations  are  embodied  in  H.R.  12790  by  Representa- 
tive Emanuel  Celler,  chairman  of  the  Committee  on  the  Judiciary, 
and  in  H.R.  12807  by  Representative  McCulloch,  for  himself,  Messrs. 
Gerald  R.  Ford,  Anderson  of  Illinois,  MacGregor,  Hutchinson, 
McClory,  Smith  of  New  York,  Meskill,  Sandman,  Railsback,  Biester, 
Wiggins,  Dennis,  Fish,  Taft,  and  Wylie. 

The  Attorney  General  in  his  July  14,  1969,  communication  stated: 

Office  of  the  Attorney  General, 

Washington,  D.C.,  July  14,  1969. 
The  Speaker, 
House  of  Representatives, 
\\  ashington,  D.C. 

Dear  Mr.  Speaker:  There  is  enclosed  a  proposed  bill  to  amend  the 
Expediting  Act  (32  Stat.  823),  as  amended  (15  U.S.C.  28  and  29,  49 
U.S.C.  44  and  45). 

The  bill  would  streamline  judicial  procedure  in  antitrust  litigation 
and  institute  procedure  for  appellate  review  of  interlocutory  orders  on 
injunctions. 

The  bill  would  amend  section  1  of  the  Expediting  Act  (15  U.S.C.  28, 
49  U.S.C.  44)  which  provides  for  a  three-judge  district  court  in  civil 
actions  where  the  United  States  is  a  plaintiff  under  the  Sherman  or 
Clayton  Antitrust  Acts  or  certain  sections  of  the  Interstate  Commerce 
Act,  when  the  Attorney  General  files  with  the  district  court  a  certifi- 
cate that  the  case  is  of  general  public  importance.  The  section  also 
provides  that  the  hearing  and  determination  of  such  cases  shall  be 
expedited.  The  amendment  would  eliminate  the  provision  that  a 
three-judge  court  be  impaneled  when  the  Attorney  General  files  his 
expediting  certificate,  but  would  retain  the  expediting  procedure  in 
single  judge  district  courts. 

the  bill  would  amend  section  2  of  the  act  (15  U.S.C  29,  49  U  S.C. 
45),  which  provides  that  appeal  from  a  final  judgment  o&  a  district 
court  in  any  civil  action  brought  by  the  United  States  under  any  of  the 
acts  covered  by  section  1  of  the  Expediting  Act  will  lie  only  in  the 
Supreme  Court.  The  amendment  would  eliminate  direct  appeal  to  the 
Supreme  Court  in  such  actions  for  all  but  cases  of  general  public 
importance,  substituting  normal  appellate  review  through  the  courts 
of  appeals  with  discretionary  review  by  the  Supreme  Court.  The 
amendment  provides  that  any  appeal  from  a  final  judgment  in  a 
Government  civil  case  under  the  antitrust  laws,  or  other  statutes  of 
like  purpose,  and  not  certificated  by  the  Attorney  General  or  the 
district  court  as  requiring  immediate  Supreme  Court  review,  will  be 
taken  to  the  court  of  appeals  pursuant  to  sections  1291  and  2107  of 
title  28  of  the  United  States  Code.  Any  appeal  from  an  interlocutory 
order  entered  in  any  such  action  shall  be  taken  to  the  court  of  appeals 
pursuant  to  sections  1292(a)(1)  and  2107  of  title  28  of  the  United 
States  Code,  but  not  otherwise.  Any  judgments  entered  by  the  courts 
of  appeals  in  such  actions  shall  be  subject  to  review  by  the  Supreme 
Court  upon  a  writ  of  certiorari. 

The  amendment  also  provides  that  an  appeal  and  any  cross-appeal 
from  a  final  judgment  in  such  proceedings  will  lie  directly  in  the 
Supreme  Court  if,  not  later  than  15  days  after  the  filing  of  a  notice  of 
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appeal  (1)  upon  application  of  a  party  the  district  judge  who  decided 
the  case  enters  an  order  stating  that  immediate  consideration  of  the 
appeal  by  the  Supreme  Court  is  of  general  public  importance  in  the 
administration  of  justice,  or  (2)  the  Attorney  General  files  in  the 
district  court  a  certificate  containing  the  same  statement.  Upon 
filing  of  such  an  order  or  certificate,  the  Supreme  Court  shall  either 
dispose  of  the  appeal  and  any  cross-appeal  in  the  same  manner  as  any 
other  direct  appeal  authorized  by  law  or  deny  the  direct  appeal  and 
remand  the  case  to  the  court  of  appeals.  Review  in  that  court  could 
then  go  forward  without  further  delay.  This  is  similar  to  the  procedure 
of  the  Criminal  Appeals  Act  (18  U.S.C  3731). 

The  bill  would  also  narrow  the  scope  of  the  Expediting  Act  by 
elimating  the  reference  in  existing  law  to  civil  cases  brought  by  the 
United  States  under  the  original  Interstate  Commerce  Act  and  sub- 
sequent statutes  of  like  purpose.  This  change,  however,  would  not 
alter  the  breadth  of  the  Expediting  Act  insofar  as  the  Government's 
injunctive  antitrust  cases  are  concerned. 

In  the  early  days  of  the  Sherman  Act  it  was  desirable  that,  when 
the  Attorney  General  believed  an  antitrust  case  brought  by  the  Gov- 
ernment would  be  of  general  public  importance,  he  could  have  the 
case  heard  on  an  expedited  basis  by  a  specially  designated  court  pro- 
viding the  advantage,  in  a  relatively  new  area  of  law,  of  the  wisdom 
and  experience  of  three  judges.  Accordingly,  the  three-judge  court 
provision  in  the  Expediting  Act  was  adopted  in  1903,  when  trial 
judges  and  practitioners  were  encountering  emerging  legal  and  eco- 
nomic issues  of  novel  complexity.  However,  the  bench  and  bar's 
familiarity  today  with  the  antitrust  laws  obviates  the  need  for  three- 
judge  courts.  In  nearly  30  years  now  the  Department  has  resorted  to 
the  three-judge  court  procedure  in  antitrust  cases  but  sev^en  times, 
and  only  once  during  the  last  decade.  Three-judge  courts  respresent 
a  substantial  burden  on  our  judicial  resources  and  we  see  no  adequate 
justification  for  continuation  of  the  three-judge  court  provision  in  the 
law. 

We  believe  that  it  is  desirable  to  eliminate  direct  appeal  to  the 
Supreme  Court  for  all  but  cases  of  general  public  importance  and  to 
substitute  normal  appellate  review  through  the  courts  of  appeals, 
with  discretionary  review  by  the  Supreme  Court.  However,  we  also 
believe  that  upon  the  Attorney  General's  certification  that  an  anti- 
trust case,  prior  to  final  judgment,  is  of  general  public  importance, 
the  district  court  should  expedite  it,  and  if  so  certificated  by  the 
trial  judge  or  the  Attorney  General  within  15  days  after  any  party  has 
noted  an  appeal,  the  case  should  be  routed  directly  to  the  Supreme 
Court. 

On  several  recent  occasions  the  Supreme  Court  has  called  attention 
to  the  unsatisfactory  nature  of  the  present  procedure.  See,  e.g., 
United  States  v.  Singer  Mfg.  Co.,  374  U.S.  174,  175,  n.  1;  Brown  Shoe 
Co.  V.  United  States,  370  U.S.  294,  355,  363-364  (Opinions  of  Clark 
and  Harlan,  JJ.) ;  United  States  v.  dvPont  cfc  Co.,  366  U.S.  316,  324; 
cf.  Kennecott  Copper  Co.  v.  United  States,  381  U.S.  414  (Harlan  and 
Goldberg,  JJ.,  dissenting);  but  see  United  States  v.  Singer  Mfg.  Co., 
svpra,  at  197  (Opinion  of  White,  J.).  Under  present  law  the  Supreme 
Court  is  called  upon  to  review  district  court  decisions  in  all  Govern- 
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ment  antitrust  cases  in  which  an  appeal  is  taken,  without  regard  to 
the  general  significance  of  the  issues  raised  by  the  appeal.  The  Govern- 
ment can  sometimes  ameliorate  this  situation  without  undue  sacrifice 
of  enforcement  aims  by  not  appealing  cases  which  it  would  be  willing 
to  carry  to  a  court  of  appeals;  but  a  defendant,  of  course,  has  a  private 
interest  which  can  be  asserted  only  in  the  particular  case  and  hence 
only  by  an  appeal  to  the  Supreme  Court  in  the  event  that  the  district 
court  rides  against  him.  In  most  instances  appeals  by  both  defendants 
and  the  Government  can  initially  be  considered  more  eft'ectively  by 
the  courts  of  appeals.  Indeed,  the  availability  of  review  by  the  courts 
of  appeals  would  greatly  ease  the  burden  on  the  Supreme  Court, 
which  at  present  must  often  examine  immense  evidentiary  records. 
The  courts,  defendants  and  the  Goverimnent,  therefore,  wUl  be  better 
served  by  making  review  in  the  courts  of  appeals  the  normal  rule. 

It  is  desirable,  however,  that  the  possibility  of  immediate  review 
by  the  Supreme  Court  be  preserved  for  cases  of  general  public  im- 
portance in  the  administration  of  justice.  Such  cases  wUl  usually 
involve  novel  legal  questions  pertaining  to  the  interpretation  or 
enforcement  of  the  antitrust  laws  or  may  have  serious  legal  or  economic 
consequences  going  beyond  the  mere  private  interests  of  the  individual 
litigants. 

The  determination  of  whether  a  case  should  be  certified  direct  y 
to  the  Supreme  Court  can  best  be  made  by  the  Attorney  General  or 
the  trial  judge  who  decided  the  case.  It  is  the  public  interest  in  effective 
antitrust  eiiforcement  which  primarily  dictates  the  need  for  any 
direct  appeals,  and  it  is  the  Attorney  General — the  chief  law  officer  of 
the  United  States — who  is  in  the  best  position  to  determine  what  the 
total  enforcement  picture  is  with  respect  to  a  particular  case.  Though 
defendants'  private  interests,  which  may  be  of  substantial  private 
importance,  would  not  afford  a  basis  for  direct  appeal  to  the  Supreme 
Court,  the  trial  judge  who  heard  and  decided  the  case  can  best  evaluate 
a  defendant's  claim  that  immediate  Supreme  Court  review  is  of  general 
public  importance  in  the  administration  of  justice. 

The  bill's  provision  requiring  the  Attorney  General  or  the  district 
judge  to  file  the  certificate  Avithin  15  days  after  either  party  has 
filed  its  notice  of  appeal  will  assure  that  the  opposing  party  is  promptly 
notified  that  a  direct  appeal  is  involved.  And  the  routing  of  both 
appeals  and  cross-appeals  to  the  Supreme  Court  by  the  filing  of  the 
certificate  will  eliminate  the  delay  and  confusion  of  piecemeal  appeals. 

There  is  presently  considerable  uncertainty  as  to  whether  the 
interlocutory  appeal  statute  (28  U.S.C.  1292(a)),  is  available  in 
cases  falling  within  the  Expediting  Act.  The  circuits  of  the  courts  of 
appeals  are  split  on  this  question  (compare  United  States  v.  Ingersoll 
Rand,  320  F.  2d  509  (3d  Cir.  1963),  with  United  States  v.  F.M.C. 
Corp.,  321  F.  2d  534  (9th  Cir.),  application  for  temporary  injunction 
denied,  84  S.  Ct.  4  (1963)  (Goldberg,  J.,  in  chambers),  and  United 
States  V.  Cities  Service  Co.,  No.  7216  (1st  Cir.,  May  8,  1969)),  and  we 
think  it  appropriate  to  resolve  this  question  with  clarifying  legislation. 

We  strongly  believe  in  the  desirability  of  appellate  review  of  district 
court  orders  granting,  modifying,  or  denying  preliminary  injunctions. 
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Such  review  is  generally  limited  to  the  outset  of  a  case  and  would  not 
cause  undue  delay  or  disruption.  The  district  court's  disci'etion  on 
injunctions  can  be  reviewed,  in  substantial  part,  separately  from  a 
determination  of  the  ultimate  merits  of  the  case  and  court  of  appeals 
review  is  not,  therefore,  inconsistent  with  subsequent  direct  Supreme 
Court  review  of  the  final  judgment  in  the  event  of  certification. 
Moreover,  the  immediate  impact  of  injunctive  orders,  whether  the 
injunction  is  granted  or  denied,  calls  for  appellate  review  as  a  mater 
of  fairness.  The  public  interest  that  possibly  unlawful  mergers  not  be 
consummated  until  their  validity  is  adjudicated,  in  addition  to  the 
obvious  desire  of  private  business  to  avoid  a  costly  and  complicated 
unscrambling,  would,  in  our  view,  benefit  from  making  the  provisions 
of  section  1292(a)(1),  title  28  of  the  United  States  Code,  available 
in  Expediting  Act  cases. 

These  considerations  do  not  apply  to  appeals  of  interlocutory  orders 
not  relating  to  injunctions  pursuant  to  section  1292  (b),  title  28  of 
the  United  States  Code.  That  section  permits  interlocutory  appeal 
of  any  order  made  at  any  time  during  the  district  court  proceedings, 
to  which  that  court  appends  the  statutory  findings  (although  the 
court  of  appeals  may,  in  its  discretion,  decline  to  allow  the  appeal). 
One  reason  against  applicability  of  section  1292(b)  is  the  desire  to 
avoid  undue  delay  and  disruption.  Antitrust  cases  are  often  lengthy 
and  complex,  containing  sufficient  obstacles  to  expeditious  conclusion 
without  increasing  the  possibilities  of  interruption  for  interlocutory 
appeals.  A  second  reason  is  the  inappropriateness  of  review  of  con- 
trolling questions  of  law  by  a  court  which  later  may  never  get  review 
of  the  final  judgment.  The  theory  of  1292(b)  is  that  the  appellate 
court  should  have  an  opportunity  to  rule  early,  before  getting  the 
final  judgment,  on  questions  that  may  be  decisive.  It  would  be 
anomalous  for  the  courts  of  appeals  to  undertake  interlocutory 
resolution  of  such  issues  when,  at  the  end  of  trial,  if  a  certificate  is 
filed,  the  final  judgment  would  go  directly  to  the  Supreme  Court. 

Finally,  we  think  no  useful  purpose  is  served  by  retaining  en- 
forcement proceedings  under  the  Interstate  Commerce  Act  or  the 
Communications  Act  within  the  scope  of  the  Expediting  Act.  The 
Interstate  Commerce  Act  is  expressly  included  in  Section  1  of  the 
Expediting  Act,  while  section  401(d)  of  the  Communications  Act 
(47  U.S.C.  401(d))  makes  the  Expediting  Act  applicable  to  cases 
brought  by  the  United  States  under  Sections  201-222  of  the  Com- 
munications Act.  We  see  no  need  for  direct  appeal  in  such  cases — ■ 
indeed,  these  provisions  have  rarely  been  invoked.  Therefore  we  pro- 
pose that  references  to  the  Interstate  Commerce  Act  be  stricken 
from  the  Expediting  Act  and  that  section  401(d)  of  title  27  be  repealed. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to 
the  presentation  of  this  proposed  bill  from   the  standpoint  of  the 
Administration's  program. 
Sincerely, 

John  N.  Mitchell, 

Attorney  General. 
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On  May  13,  1970,  Assistant  Attorney  General  Richard  W.  McLaren 
advised  the  House  Antitrust  Subcommittee  that  enactment  of  H.R. 
12S07  was  desirable  at  this  time  to  implement  the  Antitrust  Division's 
program  against  mergers  and  acquisitions  by  conglomerate  corpora- 
tions. In  this  connection,  Assistant  Attorney  General  McLaren  stated: 

"It  is  generally  recognized  that  it  is  nmch  easier  to  keep  two  com- 
panies apart  than  it  is  to  unscramble  them.  For  this  reason,  the 
Government  often  seeks  a  preliminary  injunction  against  a  proposed 
merger;  these  injunction  hearings  sometimes  assume  the  proportions 
of  a  trial  on  the  merits,  and  the  ruling  of  the  district  court  is  of  vital 
concern  to  all  the  parties. 

''However,  there  is  at  present  considerable  doubt  that  interlocutory 
appeals  may  be  taken  from  the  grant  or  denial  of  a  preliminary  injunc- 
tion in  Government  civil  antitrust  cases.  As  a  result,  issues  which 
might  well  be  resolved  promptly  if  an  interlocutory  appeal  were  avail- 
able must  await  the  conclusion  of  a  frequently  protracted  proceeding. 

"I  might  mention  that  in  certain  of  our  conglomerate  merger  cases, 
we  believed  that  the  records  we  had  made  entitled  us  to  the  issuance 
of  a  preliminary  injunction,  and  if  we  had  had  a  clear  right  to  an 
interlocutory  appeal,  we  very  probably  would  have  taken  such  appeals 
in  these  cases.  As  a  general  proposition,  it  is  my  personal  opinion 
that  such  appeals  might  result  in  somew^iat  fuller  hearing  records, 
and  final  disposition  of  many  of  these  types  of  cases. 

"I  think  it  is  fair  to  mention  that  doubt  about  the  availability  of 
an  appeal  may  also  have  some  effect  upon  the  outcome  of  some  of 
these  preliminary  motions  in  the  district  courts.  Defendants  argue 
that  if  an  injunction  holds  up  their  merger  until  the  case  is  finally 
tried  and  disposed  of,  they  will  be  forced  to  abandon  their  merger, 
and  they  are  in  effect  really  convicted  without  a  trial  and  with  no 
appeal.  Since  abandonment  of  the  merger  frequently  would  mean 
substantial  lost  profits  for  the  stockliolders  of  the  acquired  company,^ 
a  trial  judge  can  hardly  help  but  be  affected  in  some  measure  by 
this  consideration.  A  right  of  appeal — which  now  exists  incidentally 
for  the  general  run  of  cases  other  than  government  civil  antitrust 
cases,  including  private  antitrust  cases  ^ — would  remove  this  extra 
load  from  the  shoulders  of  the  trial  judges. 

"The  administration  has  proposed  legislation  (S.  2612,  H.R.  12807) 
to  remedy  various  deficiencies  in  the  Expediting  Act,  and  to  authorize 
appellate  review  of  rulings  granting  or  denying  preliminary  injunctions. 

"We  believe  that  the  proposed  amendment  would  not  only  be 
sound  from  the  standpoint  of  better  judicial  administration,  but 
fairer  to  the  parties,  and  that  it  would  increase  the  efficiency  and 
effectiveness  of  our  enforcement  efforts. 

"A  clear  and  effective  preliminary  injunction  procedure,  including 
a  right  of  appeal,  will  be  especially  needed  if  the  merger  wave  again 
begins  to  accelerate.  The  tax  bill  has  now  become  law,  and  stock 
market  and  money  rates  could  turn  around  at  any  time.  We  know  of 
no  opposition  to  this  proposed  legislation,  and  we  hope  very  much 
that  it  will  be  enacted  soon." 


^  5  United  !^tates  v.  International  Telephone  &  Telegraph  Corp  ,  et  al..  Memorandum  of  Decision  After  Evi- 
dentiary Hearing  on  Motions  for  Preliminary  Injunctions  (two  cases),  pp.  11-13  (mimeo  op.  Oct.  21,  1969) 
(D.  Conn.). 

8  See  28  IT.S.C.  §  \2m?i) (\)\  Allis-Chalmers  Mfg.  Co.  v.  White  Consolidated  Industries,  Inc.,  414  F.  2d  506 
(3d  Cir.  1969),  cert,  denied,  38  U.S.L.W.  3254  (U.S.  Jan.  12,  1970). 
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COST    TO    THE    UNITED    STATES 


This  bill  provides  changes  in  appellate  procedures.  Where  the  court 
of  appeals  action  is  a  final  disposition  there  should  be  no  additional 
expense.  Where  the  Supreme  Court  grants  a  writ  of  certiorari  to 
review  a  court  of  appeals  decision,  the  Government  expense  will  be 
increased.  A  precise  estimate  of  such  additional  expense  cannot  be 
made  at  this  time. 

Analysis 

As  amended,  H.R.  12807,  amends  the  Act  of  February  11,  1903, 
the  Expediting  Act,  as  amended,  to  conform  appellate  procedure  in 
antitrust  cases  with  the  procedures  that  apply  to  other  types  of 
litigation,  to  institute  a  procedure  for  appellate  review  of  interlocutory 
orders  in  antitrust  cases  in  which  equitable  relief  is  sought,  and  to 
retain  a  procedure  for  direct  appeal  to  the  Supreme  Court  in  appro- 
priate cases  of  general  public  importance  in  the  administration  of 
justice.  Section  1  provides  that  civil  actions  brought  in  U.S.  district 
courts  under  the  Sherman  Act,  or  any  other  Acts  having  like  purpose, 
where  the  United  States  is  a  plantiff  and  equitable  relief  is  sought 
shall  be  expedited  in  every  way,  on  certification  by  the  Attorney 
General,  prior  to  final  judgment,  that  the  case  is  of  general  public 
importance. 

Section  2(a)  directs  that  in  every  civil  action  action  in  a  U.S.  district 
court  under  the  Sherman  Act,  in  which  the  United  States  is  the  plain- 
tiff and  equitable  relief  is  sought,  appeal  from  a  final  judgment  shall 
be  taken  to  the  court  of  appeals  pursuant  to  sections  1291  and  2107 
of  title  28  of  the  U.S.  Code.  Appeal  from  an  interlocutory  order  in 
such  antitrust  cases  shall  be  taken  to  the  court  of  appeals  pursuant  to 
sections  1292(a)  (1)  and  2107  of  title  28  of  the  U.S.  Code.  Judgments 
of  the  court  of  appeals  in  any  such  antitrust  actions  shall  be  subject 
to  the  review  by  the  Supreme  Court  upon  a  writ  of  certiorari. 

Subsection  2(b)  authorizes  an  appeal  in  an  antitrust  case  brought 
by  the  United  States  for  injunctive  relief  directly  to  the  Supreme 
Court  if  (1)  the  district  judge  who  adjudicated  the  case,  on  appli- 
cation of  a  party,  enters  an  order  stating  that  immediate  consideration 
of  the  appeal  by  the  Supreme  Court  is  of  general  public  importance  in 
the  administration  of  justice,  or  (2)  the  Attorney  General  files  in  the 
district  court  a  certificate  stating  that  immediate  consideration  of  the 
appeal  by  the  Supreme  Court  is  of  general  public  importance  in  the 
administration  of  justice,  or  (3)  the  district  judge  on  his  own  motion  en- 
ters an  order  with  the  required  finding.  The  order  of  the  court,  or  the 
Attorney  General's  certificate,  must  be  filed  within  15  days  after  the 
filing  of  notice  of  appeal. 

Section  3(a)  repeals  section  401(d)  of  the  Communications  Act  of 
1934.  Section  3(b)  repeals  the  proviso  in  section  3  of  the  act  of  Febru- 
ary 19,  1903,  as  amended  (32  Stat.  848,  849;  49  U.S.C.  43). 

Section  4.  The  new  procedures  provided  in  section  2,  shall  not 
apply  to  an  action  in  which  a  notice  of  appeal  to  the  Supreme  Court 
has  been  filed  on  or  before  the  15th  day  following  the  date  of  enactment 
of  this  act.  In  such  actions  appeals  shall  be  taken  pursuant  to  the  pro- 
visions of  section  2  of  the  Expediting  Act,  as  amended,  which  were  in 
effect  on  the  day  preceding  the  date  of  enactment  of  this  act. 
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Changes  in  Existing  Law 

In  compliance  with  clause  3  of  rule  XIII  of  the  House  of  Repre- 
sentatives, there  is  printed  below  in  roman  existing  law  in  which  no 
change  is  proposed  by  the  bill  as  reported.  Matter  proposed  to  be 
stricken  by  the  bill  as  reported  is  enclosed  in  black  brackets.  New 
language  proposed  by  the  bill  as  reported  is  printed  in  italic. 

INFTED  STATES  CODE 

TITLE  15— COMMERCE  AND  TRADE 

§28.  Expedition  of  Actions  by  United  States  involving  general 
public  importance 

In  any  civil  action  brought  in  any  district  court  of  the  United 
States  under  the  Act  entitled  "An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  approved  July  second, 
eighteen  hundred  and  ninety,  ["An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty-seven, J  or 
any  other  Acts  having  a  like  purpose  that  have  been  or  hereafter  may 
be  enacted,  wherein  the  United  States  is  plaintiff  and  equitable  relief 
is  sought,  the  Attorney  General  may  file  with  the  [clerk  of  such]  court, 
prior  to  the  entry  of  final  judgment,  a  certificate  that,  in  his  opinion, 
the  case  is  of  general  public  importance,  [a  copy  of  which  shall  be 
immediately  furnished  by  such  clerk  to  the  chief  judge  of  the  circuit 
(or  in  his  absence,  the  presiding  circuit  judge)  of  the  circuit  in  which 
the  case  is  pending.]  Upon  [receipt  of  the  copy]  filing  of  such  cer- 
tificate, it  shall  be  the  duty  of  the  [chief  judge  of  the  circuit  or  the 
presiding  circuit  judge,  as  the  case  may  be,  to  designate  immediately 
three  judges  in  such  circuit,  of  whom  at  least  one  shall  be  a  circuit 
judge,  to  hear  and  determine  such  case,  and  it  shall  be  the  duty  of 
the  judges  so  designated  to  assign  the  case  for  hearing  at  the  earliest 
practicable  date,  to  participate  in  the  hearing  and  determination 
thereof,]  judge  designated  to  hear  and  determine  the  case,  or  the  chief 
judge  of  the  district  court  if  no  judge  has  as  yet  been  designated,  to  assign 
the  case  for  hearing  at  the  earliest  practicable  date  and  to  cause  the 
case  to  be  in  every  way  expedited. 

§  29.  Appeals  to  Supreme  Court 

[In  every  civil  action  brought  in  any  district  court  of  the  United 
States  under  any  of  said  Acts,  wherein  the  United  States  is  complain- 
ant, an  appeal  from  the  final  judgment  of  the  district  court  will  lie 
only  to  the  Supreme  Court.] 

(a)  Except  as  otherwise  expressly  provided  by  this  section,  in  every  civil 
action  brought  in  any  district  court  of  the  United  States  under  the  Act 
entitled  "An  Act  to  protect  trade  and  commerce  against  unlawful  restraints 
and  monopolies,"  approved  July  2,  1890,  or  any  other  Acts  having  like 
purpose  that  have  been  or  hereafter  may  be  enacted,  in  which  the  United 
States  is  the  complainant  and  equitable  relief  is  sought,  any  appeal  from  a 
final  judgment  entered  m  any  such  action  shall  be  taken  to  the  court  of 
appeals  pursuant  to  sections  1291  and  2107  of  title  28  of  the  United 
States  Code.  Any  appeal  from  an  interlocutory  order  entered  in  any  such 
action  shall  be  taken  to  the  court  of  appeals  pursuant  to  sections  1292(a) 
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(1)  and  2107  of  title  28  oj  the  United  States  Code  but  not  otherwise.  Any 
judgment  entered  by  the  court  of  appeals  in  any  such  action  shall  be  subject 
to  review  by  the  Supreme  Court  upon  a  writ  of  certiorari  as  provided  in 
section  1254(1)  of  title  28  of  the  United  States  Code. 

(b)  An  appeal  from  a  final  judgment  pursvant  to  subsection  (a)  shall 
lie  directly  to  the  Supreme  Court  if: 

(1)  upon  application  of  a  party  filed  within  five  days  of  the  filing 
of  a  notice  of  appeal,  the  district  judge  who  adjudicated  the  case  enters 
an  order  stating  that  immediate  consideration  of  the  appeal  by  the 
Supreme  Court  is  of  general  public  importance  in  the  administration 
of  justice;  or 

(2)  the  Attorney  General  files  in  the  district  court  a  certificate  stating 
that  immediate  consideration  of  the  appeal  by  the  Supreme  Court  is 
of  general  public  importance  in  the  administration  of  justice;  or 

(3)  the  district  judge  who  adjudicated  the  case,  sua  sponte,  enters 
an  order  stating  that  immediate  consideration  of  the  appeal  by  the 
Supreme  Court  is  of  general  public  importance  in  the  administrofinn 
of  justice. 

A  coxirt  order  pursuant  to  (1)  or  (S)  or  a  certificate  pursuant  to  (2)  must 
be  filed  within  fifteen  days  after  the  filing  of  a  notice  of  appeal.  W'  hen 
such  an  order  or  certificate  is  filed,  the  appeal  and  any  cross-appeal 
shall  be  docketed  in  the  time  and  manner  prescribed  by  the  rules  of  the 
Supreme  Court.  That  Court  shall  thereupon  either  (1)  dispose  of  the 
appeal  and  any  cross-appeal  in  the  same  manner  as  any  other  direct 
appeal  authorized  by  law,  or  (2  in  its  discretion,  deny  the  direct  appeal 
and  remand  the  case  to  the  court  of  appeals,  which  shall  then  have  juris- 
diction to  hear  and  determine  the  same  as  if  the  appeal  and  any  cross- 
appeal  therein  had  been  docketed,  in  the  court  of  appeals  in  the  first 
instance  pursuant  to  subsection  (a) . 

******* 

TITLE  47— TELEGRAPHS,  TELEPHONES,  AND  RADIO- 
TELEGRAPHS 

§  40L  Enforcement  of  chapter  and  orders  of  Commission ;  jurisdiction. 

[(d)  The  provisions  of  the  Exediting  Act,  approved  February  11, 
1903,  as  amended,  and  of  section  238(1)  of  the  Judicial  Code,  as 
amended,  shall  be  held  to  apply  to  any  suit  in  equity  arising  under 
title  II  of  this  Act,  wherein  the  United  States  is  complainant.] 

(Communications  Act  of  1934,  sec.  401(d),  June  19,  1943;  chap.  652, 
48  Stat.  1093) 

******* 

TITLE  49— TRANSPORTATION 

§  43.  Proceedings  in   equity  to  enforce  tariffs,   etc.;  United  States 
attorneys;  damages;  witnesses;  precedence. 

Whenever  the  Interstate  Commerce  Commission  shall  have  reason- 
able ground  for  belief  that  any  common  carrier  is  engaged  in  the 
carriage  of  passengers  or  freight  traffic  between  given  points  at  less 
than  the  published  rates  on  file,  or  is  committing  any  discriminations 
forbidden  by  law,  a  petition  may  be  presented  alleging  such  facts  to 
the  district  court  of  the  United  States  sitting  in  equity  having  jurisdic- 
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tion ;  and  when  the  act  comphxined  of  is  alleged  to  have  been  committed 
or  as  being  committed  in  part  in  more  than  one  judicial  district  or 
State,  it  may  be  dealt  with,  inquired  of,  tried,  and  determined  in 
either  such  judicial  district  or  State,  whereupon  it  shall  be  the  duty 
of  the  court  summarily  to  inquire  into  the  circumstances,  upon  such 
notice  and  in  such  manner  as  the  court  shall  direct  and  without  the 
formal   pleadings   and   proceedings   applicable   to   ordinary   suits  in 
equity,  and  to  make  such  other  persons  or  corporations  parties  thereto 
as  the  court  may  deem  necessary,  and  upon  being  satisfied  of  the 
truth  of  the  allegations  of  said  petition  said  court  shall  enforce  an 
observance  of  the  published  tariffs  or  direct  and  require  a  discon- 
tinuance of  such  discrimination  by  proper  orders,  writs,  and  process, 
which  said  orders,   writs,   and  process  may  be  enforceable  as  well 
against  the  parties  interested  in  the  traffic  as  against  the  carrier, 
subject  to  the  right  of  appeal  as  now  provided  by  law.  It  shall  be  the 
duty  of  the  several  United  States  attorneys,  whenever  the  Attorney 
General  shall  direct,  either  of  his  own  motion  or  upon  the  request  of 
the   Interstate   Commerce   Commission,    to  institute   and   prosecute 
such  proceedings,  and  the  proceedings  provided  for  by  section  41, 
42,  or  43  of  this  title  shall  not  preclude  the  bringing  of  suit  for  the 
recovery  of  damages  by  any  party  injured,  or  any  other  action  provided 
by  said  Act  approved  February  4,  1887,  entitled  "An  Act  to  regulate 
commerce  and  the  Acts  amendatory  thereof."  And  in  proceedings 
under  section  41,  42,  or  43  of  this  title  and  the  Acts  to  regulate  com- 
merce the  said  courts  shall  have  the  power  to  compel  the  attendance 
of  witnesses,  both  upon  the  part  of  the  carrier  and  the  shipper,  who 
shall  be  required  to  answer  on  all  subjects  relating  directly  or  in- 
directly to  the  matter  in  controversy,  and  to  compel  the  production 
of  all  books  and  papers,  both  of  the  carrier  and  the  shipper,  which 
relate  directly  or  indirectly  to  such  transaction;  the  claim  that  such 
testimony  or  evidence  may  tend  to  criminate  the  person  giving  such 
evidence  shall  not  excuse  such  person  from  testifying  or  such  corpora- 
tion producing  its  books  and  papers,  but  no  person  shall  be  prosecuted 
or  subjected  to  any  penalty  or  forfeiture  for  or  on  account    of  any 
transaction,  matter,   or  thing  concerning  which  he  may  testify    or 
produce    evidence    documentary    or   otherwise   in   such    proceeding, 
£Proi}ided,  That  the  provisions  of  sections  44  and  45  of  this  title 
shall  apply  to  any  case  prosecuted  under  the  direction  of  the  Attorney 
General  in  the  name  of  the  Interstate  Commerce  Commission.] 

§  44.  Expedition  of  actions  by  United  States  involving  general  public 
importance. 

In  any  ci\dl  action  brought  in  any  district  court  of  the  United 
States  under  the  Act  entitled  "An  Act  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,"  approved  July  second, 
eighteen  hundred  and  ninety,  ["An  Act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,] 
or  any  other  Acts  having  a  like  purpose  that  have  been  or  hereafter 
may  be  enacted,  wherein  the  United  States  is  plaintiff  and  equitable 
relief  is  sought,  the  Attorney  General  may  file  with  the  [clerk  of  such] 
court,  prior  to  the  entry  of  final  judgment,  a  certificate  that,  in  his 
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opinion,  the  case  is  of  general  public  importance,  [a  copy  of  which 
shall  be  immediately  furnished  by  such  clerk  to  the  chief  judge  of 
the  circuit  (or  in  his  absence,  the  presiding  circuit  judge)  of  the 
circuit  in  which  the  case  is  pending.]  Upon  [receipt  of  the  copy] 
filing  of  such  certificate,  it  shall  be  the  duty  of  the  [chief  judge  of 
the  circuit  or  the  presiding  circuit  judge,  as  the  case  may  be,  to 
designate  immediately  three  judges  in  such  circuit,  of  whom  at  least 
one  shall  be  a  circuit  judge,  to  hear  and  determine  such  case,  and  it 
shall  be  the  duty  of  the  judges  so  designated  to  assign  the  case  for 
hearing  at  the  earliest  practicable  date,  to  participate  in  the  hearing 
and  determination  thereof,]  judge  designated  to  hear  and  determine 
the  case,  or  the  chief  judge  of  the  district  court  if  no  judge  has  as  yet 
been  designated,  to  assign  the  case  for  hearing  at  the  earliest  practicable 
date  and  to  cause  the  case  to  be  in  every  way  expedited. 

§  45.  Appeals  to  Supreme  Court. 

[In  every  civil  action  brought  in  any  district  court  of  the  United 
States  under  any  of  said  Acts,  wherein  the  United  States  is  complain- 
ant, an  appeal  from  the  final  judgment  of  the  district  court  will  lie 
only  to  the  Supreme  Court.] 

(a)  Except  as  othervnse  expressly  provided  by  this  section,  in  every 
civil  action  brought  in  any  district  court  of  the  United  States  under  the 
Act  entitled  ''An  Act  to  protect  trade  ana  commerce  against  unlawful 
restraints  and  monopolies,"  approved  July  2,  1890,  or  any  other  Acts 
having  like  purpose  that  have  been  or  hereafter  may  be  enacted,  in  which 
the  United  States  is  the  complainant  and  equitable  relief  is  sought,  any 
appeal  from  a  final  judgment  entered  in  any  such  action  shall  be  taken 
to  the  court  of  appeals  pursuant  to  sections  1291  and  2107  of  title  28  of 
the  United  States  Code.  Any  appeal  from  an  interlocutory  order  entered 
in  any  such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to 
sections  1292(a)(1)  and  2107  of  title  28  of  the  United  States  Code  but 
not  otherwise.  Any  judgment  entered  by  the  court  of  appeals  in  any  such 
action  shall  be  subject  to  review  by  the  Supreme  Court  ujjon  a  writ  of 
certiorari  as  provided  in  section  1254(1)  of  title  28  of  the  United  States 
Code. 

(b)  An  appeal  from  a  final  judgment  pursuant  to  subsection  (a)  shall 
lie  directly  to  the  Supreme  Court  if: 

(1)  upon  application  of  a  party  filed  within  five  days  of  the  filing 
of  a  notice  of  appeal,  the  district  judge  who  adjudicated  the  case 
enters  an  order  stating  that  immediate  consideration  of  the  appeal 
by  the  Supreme  Court  is  of  general  public  importance  in  the  admin- 
istration of  justice;  or 

(2)  the  Attorney  General  files  in  the  district  court  a  certificate 
stating  that  immediate  consideration  of  the  aj^peal  by  the  Supreme 
Court  is  of  general  public  importance  in  the  administration  ofnistice; 
or 

(3)  the  district  judge  who  adjudicated  the  case,  sua  sponte,  enters 
an  order  stating  that  immediate  consideration  of  the  appeal  by  the 
Supreme  Court  is  of  general  public  importance  in  the  administration 
of  justice. 
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A  court  order  pursttant  to  (1)  or  (3)  or  a  certificate  pvrsuant  to  {2)  must 
he  filed  within  fifteen  days  after  the  filing  of  a  notice  oj  appeal.  When 
such  an  order  or  certificate  is  filed,  the  appeal  and  any  cross-appeal  shall 
be  docketed  in  the  time  and  manner  prescribed  by  the  rules  oj  the  Supreme 
Court.  That  Court  shall  thereupon  either  {1)  dispose  oj  the  appeal  and 
any  cross-appeal  in  the  same  manner  as  any  other  direct  appeal  authorized 
by  law,  or  (2)  in  its  discretion,  deny  the  direct  appeal  and  remand  the 
case  to  the  court  oj  appeals,  which  shall  then  have  jurisdiction  to  hear 
and  determine  the  same  as  ij  the  appeal  and  any  cross-appeal  therein 
had  been  docketed  in  the  court  oj  appeals  in  the  first  instance  pursuant 
to  subsection  (a). 
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Dr.  GoLDscH3iiD.  The  Committee  on  Trade  Reg:iilation  has  had  a 
lonof  history  of  asking  for  the  repeal  of  the  Expeditino;  Act. 

There  were  letters  written  to  Senator  Ty dings  in  1968  and  in  1969. 

It  seems  to  me  quite  clear  that  Congress  should  finally  act  on  this. 
The  problems  created  by  the  Expediting  Act  are  too  great,  to  me,  to 
allow  relatively  minor  ditFerences  to  prevent  legislation  from  passing. 

Senator  Tunney.  Just  getting  back  to  2(d).  in  the  language  of  the 
bill,  we  say,  "The  court  shall  determine.'' 

Would  it  make  any  difference  to  you  if  we  used  such  language  as 
"the  court  may"  ?  That  is  a  little  less  imperial  a  command. 

Mr.  Gregorich.  I  will  take  a  crack  at  that  one.  Senator. 

I  think  that  the  objection  to  (d)  was,  by  those  members  of  our  com- 
mittee who  objected  to  it,  that  the  court,  in  any  event,  has  equity 
power  at  that  point,  and  is  exercising  its  equity  jurisdiction. 

In  fact,  a  standard  for  agreeing,  for  rubber  stamping  or  not  rubber 
stamping  a  consent  decree  is  that  the  decree  be  equitable  and  that  it 
put  into  effect  the  purposes  of  the  Government's  complaint. 

The  objection,  as  is  well  recorded  in  cases,  is  that  the  judge  is  really 
unable  to  carry  out  his  equity  role  in  these  cases  because  he  does  not 
have  enough  information. 

I  personally  would  feel  that  it  might  be  very  salutary  to  provide  him 
the  information  or  enough  information  so  that  he  can  come  to  some 
sort  of  a  determination  of  that  kind. 

Whether,  however,  that  should  be  phrased  in  terms  of  public  impact, 
I  am  not  certain. 

Dr.  GoLDscHMiD.  I  think  the  problem  that  I  see  with  the  provision 
is  not  the  "shall"  or  "may"- — indeed,  there  are  a  number  of  factors 
you  set  out  that  I  think  in  any  controversy  where  a  consent  decree  is 
really  subject  to  scrutiny,  the  court  should  look  to  those — indeed, 
should,  shall — it  should  be  mandatory. 

The  problem  really  is  how  much  will  this  public  interest  language 
open  up.  Generally,  everybody  is  for  public  interest,  and  we  think  that 
is  fine. 

But  antitrust  goals  become  terribly  important  here,  and  some  peo- 
ple's interpretation  of  the  public  interest  might  lead  you  very  far 
afield. 

I  suppose  my  major  drive  is  to  get  to  the  language  that  Justice 
Black,  for  instance,  used  in  the  Northern  Pacific  case.  Antitrust  and 
the  Sherman  Act  are  like  the  Constitution.  It  provides  for  allocation. 
It  has  political  and  social  goals  of  enormous  importance. 

We  want  the  courts — or  at  least  I  want  the  courts — to  stay  relatively 
close  to  that,  and  not  take  into  account  foreign  trade,  international  rela- 
tions, extraneous  matters. 

That  is  the  issue. 

Senator  Tunnet.  In  your  discussion  of  the  criminal  penalties  sec- 
tion of  the  bill,  you  endorse  the  proposal  of  the  bill. 

I  have  heard  criticism  to  the  effect  that  this  proposal  is  not  stringent 
enough,  and  there  have  been  suggestions  that  we  should  do  what  the 
Common  Market  does  on  willful  negligence  violations,  and  that  is  to 
levy  a  fine  of  up  to  10  percent  of  the  defendant's  business  turnover  in 
the  preceding  year. 

^Y\\Qi  do  you  think  of  that  ? 
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Mr.  Gregorich.  I  would  oppose  that,  because  I  think  that  the  func- 
tion of  the  antitrust  law  is,  after  all,  to  restore  competition.  If  you 
talk  in  terms  of  10  percent,  you  may  very  well  eliminate  that  competi- 
tor altogether. 

Dr.  GoLDSCHMro.  Senator,  on  this  subject,  of  course,  I  speak  for  my- 
self. In  fact.  I  just  completed  a  report  for  the  Administrative  Con- 
ference of  the  United  States  on  the  subject  of  civil  money  penalties  in 
.2;eneral. 

My  study,  which  took  about  a  year  and  a  half,  is  public  record;  it 
indicates  that  civil  penalties  are  being  used  to  a  much  greater  extent 
than  anyone  believed,  and  they  seem  to  be  increasing  all  of  the  time. 

In  environmental  areas,  health  and  safety,  we  are  now  running  some- 
thing between  $10  and  $20  million,  leaving  aside  the  Internal  Revenue 
area,  in  civil  fines  per  year.  And  that  is  likely  to  increase. 

Money  deterrents  make  sense.  Indeed,  I  concluded  that  the  amount 
of  many  penalties  collected  would  increase  by  two  or  three  fold  within 
the  next  few  years. 

I  think  conceivably  such  penalties  would  be  viable  here.  Indeed,  I 
think  they  ought  to  be  civil  as  opposed  to  criminal.  Criminal  penalties 
put  the  burden  on  the  Government ;  and  allowing  the  Government  to 
sue  for  money  under  civil  standards,  I  think,  is  perfectly  viable  and 
constitutional.  But  here  I  speak  for  myself. 

The  exact  measure  would  have  to  be  worked  out.  And,  as  I  have  in- 
dicated, I  think  the  penalties  here  are  very  moderate  and,  indeed,  could 
be  subject  to  criticism  for  being  low  in  certain  circumstances.  Civil 
penalty  provisions  of  much  greater  magnitude  would  be  perfectly 
permissible. 

But  here  I  just  speak  for  myself. 

Senator  Tuxxet.  "Well,  thank  you. 

Mr.  Chumbris.  Mr.  Chairman,  the  record  shows,  when  we  had  our 
hearings,  2  years  aero,  on  this  bill  several  years  ago  Mr.  Comegys 
testified  on  behalf  of  the  Department  of  Justice  that,  even  though  the 
maximum  was  $50,000.  the  average  was  $13,000  for  cases  that  went  to 
full  trial  and  $12,000  for  cases  that  were  settled  by  a  consent  decree. 

Dr.  GoLDsciotiD.  And,  of  course,  there  are  small  proceedings.  The 
fear  of  the  small  businessman  that  this  could  put  him  out  of  business 
with  a  fine  even  as  high  as  $100,000  or  $500,000  is  a  real  fear.  But,  of 
course,  we  have  the  great  corrective  of  having  a  district  judge. 

Xo  district  judge  would  impose  the  maximum  in  situations  where  it 
did  not  apply. 

Some  of  those  settlements,  the  $10,000  or  $12,000  or  $13,000  may  be 
perfectly  appropriate.  But  the  question  is:  Once  you  are  talking  about 
the  larger  corporations,  should  there  be  more  weight  ?  Should  there  be 
more  potential  impact  ? 

]Mr.  CiirArBRTs.  I  have  just  one  more  point,  Mr.  Chairman. 

Senator  Tuxxev.  Yes,  ]Mr.  Chumbris? 

Mr.  Ciiu:mbrts.  This  subcommittee,  for  a  number  of  years,  has  been 
planning  on  holding  hearings  on  a  complete  study  of  the  entire  consent 
decree  program.  As  a  matter  of  fach  when  the  Attorney  General's  com- 
mittee had  its  maior  study  in  1953-54  there  was  a  report  at  pages  360- 
361  on  that.  Mr.  Chairman,  and  may  we  have  those  two  pages  placed 
in  the  record  of  these  proceedings  as  to  what  they  recommended  at 
that  time? 
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Senator  Ttjnxey.  Certainly. 
[The  document  follows :] 

3.  Review  Procedure  Within  the  Antitrust  Division 

Evaluation  along  with  other  essential  enforcement  decisions  requires  realiza- 
tion that  the  Antitrust  Division  is  far  more  than  a  group  of  prosecutors  enforc- 
ing a  criminal  statute.  In  addition,  it  administers  laws  which  treat  important 
and  difficult  problems  in  American  industrial  activity.  Making  and  winning  a 
case  is  a  normal  function  of  a  prosecutor.  But  making  and  winning  a  case  is 
not  always  the  most  effective  procedure  for  the  enforcement  of  the  Sherman 
Act.  Careful  analysis  of  economic  and  marketing  problems  is  also  required  as 
well  as  an  understanding  review  of  business  conduct  and  basic  questions  as  to 
the  public  interest.  These  and  related  questions  are  best  considered  in  an  atmos- 
phere not  dominated  by  a  zealous  prosecutor  bent  solely  on  court  success. 

We  realize,  of  course,  that  the  Assistant  Attorney  General  and  the  staff 
responsible  to  him  and  the  Attorney  General  review  proposed  actions  to  seek 
some  detache<l  appraisal  of  the  advisability  of  formal  proceedings.  In  many 
situations,  however,  we  believe  that  certain  problems  demand  careful  consider- 
ation by  one  or  more  experienced  staff  lawyers  and  economists  having  no 
prosecuting  or  other  responsibilities.  No  set  review  procedure  is  recommended. 
We  merely  point  out  that  the  Assistant  Attorney  General  in  charge  of  the  Divi- 
sion may  designate  ad  hoc  or  continuing  groups  as  the  need  and  the  problem  at 
hand  may  suggest. 

The  designated  group  would  review  any  matter  submitted  by  the  Assistant 
Attorney  General  on  his  own  initiative  or  in  response  to  the  request  of  a 
potential  or  actual  defendant.  The  Assistant  Attorney  General  could,  in  his 
discretion,  submit  any  problem  and  accept  or  reject  any  recommendation.  How- 
ever, the  following  situations  seem  appropriate  to  the  Committee  for  submission 
to  this  review  group  for  its  advice  : 

(a)  Where  a  substantial  question  of  policy  or  a  serious  doubt  exists  as 
to  whether  any  proceedings  should  l)e  instituted  and  if  so,  whether  such 
proceedings  should  l)e  civil  or  criminal ; 

(ft) Where  important  issues  arise  involving  the  relief  to  be  sought  in 
civil  proceedings — either  in  advance  of  a  complaint  or  at  the  close  of 
litigation ; 

(c)  Where  deadlocks  have  arisen  in  the  negotiation  of  con.sent  judgments  ; 

(d)  Where  proposals  have  been  made  by  parties  under  investigation  for 
.settlement  by  negotiation  of  a  consent  judgment  prior  to  the  filing  of  a 
complaint. 

This  recommendation,  we  recognize,  treats  matters  of  staff  organization  and 
Division  internal  procedure.  Nonetheless,  far  more  than  mere  management  detail 
is  involved.  We  propose  an  experiment  which,  if  it  gains  re.spect  through  experi- 
ence, can  play  an  important  role  in  promoting  fair  and  effective  enforcement. 
We  leave  to  the  teachings  of  operation  the  details  of  timing,  organization,  and 
whether  parties  have  a  right  to  review  in  given  situations.  Instead  we  set  forth 
only  the  outlines  of  a  principle  designed  to  assure  detached  and  considered 
judgment. 

From  this  Review  Procedure  proposal,  several  members  dissent :  They  feel : 
(a)  it  would  l)e  cumbersome  and  unduly  wasteful  since  (b)  the  .same  function 
is  now  carried  on  by  the  Assistant  Attorney  General  and  his  First  and  Second 
Assistant. 

4.  Consent  Settlement  Procedures 

This  detached  view  may  be  essential,  for  example,  in  the  give  and  take  of 
negotiation  of  consent  settlements.  To  defendants,  potential  or  actual,  such 
settlements  may  avoid  the  publicity  and  expense  of  trial ;  to  the  Government, 
caught  in  the  vise  of  increasing  complaints  and  decreasing  enforcement  resources, 
their  economy  may  make  or  break  enforcement  success.  Indeed,  from  1935  to  date, 
72  percent  of  civil  actions  brought  were  terminated  by  consent  decrees. 

Realizing  the  importance  of  the  consent  settlement  process,  we  reject  any 
notion  c"  its  curtailment.  Some  have  urged  that  the  Division  on  occasion,  in 
anticipation  of  pretrial  settlement,  has  brought  weak  cases.  The  Division,  that 
argument  runs,  would  be  more  selective  were  it  required  to  try  every  case.  This 
Committee  disagrees  with  that  contention.  Instead,  we  reiterate  the  need  for 
consent  procedures  and  consider  the  following  means  for  their  improvement : 
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1.  At  various  times  in  the  past.  Department  practice  was  to  refuse  to  negotiate 
prior  to  the  filing  of  a  complaint.  Tliis  refusal  was  supported  on  the  grounds  that 
a  complaint  crystallizes  the  issues  and  thereby  expedites  settlement  negotiations, 
and  that  otherwise  potential  defendants  would  use  these  negotiations  as  a  means 
for  delay.  Recently,  however,  the  Department  has  experimented  with  negotiations 
before  complaint  and  has  indicated  an  interest  in  giving  this  practice  a  full  trial. 
The  result  sought  is  a  saving  of  time  and  money  as  well  as  increased  cooperation 
between  business  and  the  Government.  Tliis  Committee  endorses  that  experiment. 
We  recommend  prefiling  negotiation  whenever  the  Division  deems  it  feasible  for 
efficient  enforcement. 

From  this  recommendation,  Louis  B.  Schwartz  dissents.  This  proposal,  he  feels, 
will  "whittle  away  the  last  remnants  of  judicial  control  and  public  scrutiny  in 
this  area  .  .  .  tlie  proposal  opens  the  possibility  that  the  Government's  complaint 
shall  be  modified  so  as  to  be  consistent  with  the  relief  that  defendant  is  prepared 
to  consent  to.  But  the  settlement  of  an  antitrust  case  ought  not  to  be  a  simple 
matter  of  bargaining  between  the  Department  and  the  defendant."  Instead  "of 
urging  the  Department  to  broaden  its  use  of  the  consent  decree,  the  Committee 
ought  to  have  considered,"  he  feels,  "certain  proposals  .  .  .  for  greater  safeguards 
on  the  present  consent  decree  procedure.  One  of  these,"  he  suggests,  "would  have 
required  the  Department  to  publish  an  opinion  accompanying  each  consent  decree 
stating  the  Department's  case,  the  defendant's  proposition,  and  the  reason  for  the 
Department's  acceptance  of  the  particular  compromise." 

2.  Current  Department  practice  is  to  negotiate  consent  judgments  with  fewer 
than  all  defendants.  As  a  result,  we  realize  that  a  judgment  may  be  entered 
against  the  litigating  defendants  which  is  less  severe  than  that  entered  against 
consenting  parties.  The  remedy  for  any  inequity,  however,  is  not  to  cease  nego- 
tiations with  fewer  than  all  defendants.  Instead,  the  Department  should  in  such 
a  case  move  the  court  to  make  the  consent  judgment  coequal  with  the  litigated 
decree  where,  for  example,  the  litigated  judgment  was  based  on  a  substantive 
rule  of  law  applicable  to  all  defendants  or  where  dissimilar  judgments  will  preju- 
dice the  effective  competition  contemplated  by  the  Sherman  Act. 

3.  Current  practice  requires  consent  negotiations,  first,  with  the  trial  staff 
assigned  to  the  case  until  agreement  on  principles  has  been  reached.  Thereafter, 
the  judgment  is  submitted  to  the  Judgment  Section  staff  for  review  and  further 
negotiations  often  follow.  The  result  may  be  unneeded  duplication  of  effort  both 
by  Division  staff  and  private  counsel.  Such  waste  might  be  avoided  by  some 
internal  Division  procedure  aimed  at  crystallizing  the  Government's  position 
before  negotiation  begins.  Thus  renewed  and  separate  negotiation,  after  agree- 
ment has  once  been  reached,  should  be  minimized. 

4.  At  present,  the  Department  requires  defendants  to  submit  the  initial  draft 
of  a  consent  judgment.  This  practice  unnecessarily  burdens  defendants  who, 
for  example,  have  had  no  experience  with  antitrust  matters  or  who  cannot 
determine  from  the  complaint  the  relief  the  Government  considers  necessary. 
Accordingly,  we  recommend  that  the  Department  submit  the  initial  draft  of  a 
consent  judgment  in  response  to  a  good  faith  request  by  defendants. 

5.  In  consent  negotiation,  the  Department  should  not  seek  relief  (1)  deemed 
by  the  Supreme  Court  to  transgress  constitutional  boundaries;  or  (2)  which,  in 
the  particular  case,  could  not  reasonably  be  expected  after  litigation.  It  has 
been  urged  that,  since  the  Division,  no  mere  private  litigant,  enforces  a  federal 
statute,  it  should  demand  whatever  relief,  in  the  public  interest,  its  bargaining 
position  may  coerce.  We  believe  that  view  ignores  the  prosecutor's  responsibility 
to  stay  within  statutory  and  constitutional  bounds.  It  threatens  our  goal  of 
equitable  law  enforcement  and.  accordingly,  should  be  rejected. 

Louis  B.  Schwartz  cautions  however,  that : 

"If  the  Department  had  observed  the.se  seemingly  fair  precepts  it  would  have 
cut  the  heart  out  of  a  number  of  consent  decrees  that  powerful  and  excellently 
advised,  defendants  have  been  willing  to  sign  in  recent  years.  Obviously  no 
admonition  is  required  with  regard  to  asking  relief  that  is  clearly  unconstitu- 
tional. It  is  the  close  questions  of  constitutionality  that  the  Majority  Report  asks 
the  Government  'not  to  press  in  consent  negotiations.'  " 

Mr.  CnrMBRis,  Xow,  diirino;  the  franchise  hearin.jjs,  particularly  in 
distribution  problems  affectinof  franchisees,  we  had  the  Snap-On  Tools 
Corp.,  and  also  the  Schwinn  Bicycle  cases  related  to  us.  Rather  than 
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take  a  cease-and-desist  order  or  a  consent  decree  as  many  others  had 
done  in  similar  situations,  they  decided  to  fight  the  case.  And  they 
won  it. 

But  it  cost  them  about  $250,000  in  cost  phis  attorney's  fees.  They 
claimed  that  they  were  a  small  business  group,  and  they  felt  that  their 
problem  would  have  been  different  had  that  case  gone  to  the  Depart- 
ment of  Justice  rathei-  tlian  the  Federal  Trade  Commission,  and  vice 
versa — because  they  take  turns  in  accepting  those  types  of  cases. 

This  led  to  a  series  of  complaints  to  the  subcommittee  that  perhaps 
the  consent  decree,  itself,  is  a  weapon  because  the  Government  is  the 
dominant  party,  whereas  the  persons  facing  the  four  or  five  reasons 
why  they  prefer  a  cease  and  desist  order  or  a  consent  decree  decide 
against  trying  a  case.  They  felt  that  a  study  should  be  made  of  the 
entire  consent  decree,  especially  where  the  Government  gets  all  it  asks 
for  through  a  consent  decree. 

When  1  broached  that  question  to  ]\Ir.  Timberg,  who  was,  at  one 
time,  the  head  of  the  Antitrust  Division  Section  on  Consent  Decrees, 
he  stated  as  follows  on  page  685  of  our  hearings,  part  II,  Distribution 
Problems  Affecting  Small  Business,  and  I  would  like  to  get  your 
reaction  to  it. 

I  find  it  very  difficult,  in  this  sense,  to  speak  about  this  because  I  was,  for  a 
period  of  six  or  seven  years,  the  chief  of  the  section  in  the  Antitrust  Division, 
in  charge  of  consent  decrees. 

I  think  it  is  important  still  in  this  area  to  bear  in  mind  that  a  consent  judg- 
ment cannot  be  negotiated  in  a  goldfish  bowl,  and  that  you  have  to  have  some 
faith  in  the  people  who  are  negotiating  consent  judgments. 

I  think  it  was  something  of  an  improvement  when,  a  few  years  ago.  the 
Justice  Department,  anticipating  some  pending  bills,  adopted  a  procedure  tlmt 
the  provisions  of  the  consent  judgment  would  be  made  public  for  a  period  of 
30  days  before  becoming  final. 

It  is  helpful  to  any  government  servant,  such  as  I  was,  for  the  outside  public 
and  certainly  for  a  congressional  committee  to  express  its  views  as  to  the  legiti- 
macy of  the  settlements. 

But  I  would  do  it  after  the  event.  I  think  it  is  quite  important  for  there  to  be 
a  clear  separation  of  the  powers  between  the  legislative  and  the  executive 
branch  on  this  subject. 

I  would,  therefore,  limit  any  investigation,  if  you  felt  that  one  was  called  for, 
to  what  I  call  a  postaudit.  I  would  not  recommend  changing  the  existing  pro- 
cedure.s  with  respect  to  the  entry  of  consent  judgments. 

But  I  think  it  is  within  the  province  of  Congress  at  any  time,  if  it  thinks  that 
a  situation  deserves  looking  into,  to  look  into  it.  and  make  its  recommendations. 

The  consent  judgment  works  both  ways.  It  is  a  method  of  saving  businessmen 
a  lot  of  money  that  they  would  oftentimes  have  to  spend  in  defending  the  litiga- 
tion. And  also,  it  saves  them  from  triple  damage  litigation. 

It  has  advantages  to  the  business  community,  as  well  as  perhaps  disadvantages. 

Would  you  like  to  comment  on  Mr.  Timberg's  statement  ? 

Dr.  GoLDSCHMiD.  Well,  basically,  I  agree  with  the  idea  of  consent 
decrees,  of  course,  saving  time  and  money  and  effort  on  everybody's 
part. 

And  I  agree  and  I  think  the  bills  both  go  to  keeping  closed  the  ne- 
gotiating process  until  it  is  finished.  I  do  not  think  you  can  negotiate 
in  a  glass  bowl  in  that  sense.  I  agree  with  that. 

I  might  indicate  some  question  about  the  idea  of  this  deep  pocket 
theory.  I  happened  to  be  reading  yesterday  transcripts  of  some  IBM 
proceedings  in  cases  involving  the  Government  and  others. 

In  antitrust  it  is  a  strange  world.  Very  often  the  gigantic  Govern- 
ment, the  Antitrust  Division,  is  very  much  at  a  disadvantage,  as  com- 
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l^ared  to  the  private  defendant,  in  terms  of  lawyers,  resources,  num- 
bers of  start',  and  other  things. 

Sometimes  the  leverage  in  terms  of  settlement  of  the  case  is  very 
much  the  other  way. 

In  general.  1  think  it  may  be  wise  to  study  the  consent  area  further. 
I  certainly  think  it  would  be  wise  for  Congress  to  consider  further 
whether  the  Antitrust  Division  has  proper  resources. 

In  general,  I  think  the  bill  as  it  now  stands  is  a  wise  bill  and,  there- 
fore, I  do  not  think  any  further  study,  aside  from  this  kind  of  hear- 
ing, is  needed  on  it.  1  would  support  the  provisions  right  now,  as  I 
have  indicated. 

Mr.  CHu:^rBRIS.  The  point  1  was  raising  particularly — pinpointing 
it  for  you  from  the  rather  long  two  paragraphs — was  the  fact  that  in 
changing  the  procedures,  he  was  cautioning  us  on  changing  the  pro- 
cedures, which  is  what  this  bill  would  be  doing,  in  a  sense  that  it  might 
discourage  the  consent  decree  approach  which  may,  as  pointed  out  by 
the  gentleman — if  the  procedures  become  too  tough,  they  would  pre- 
fer to  fight  the  case,  even  though  it  cost  them  $14  million  or  $14 
million. 

Dr.  GoLDSCHMiD.  There  is  no  doubt  there  is  tension  here.  But  the 
question  is  really :  How  much,  if  any,  will  consent  decrees  be  discour- 
aged by  these  provisions  ? 

Extending  the  period  from  30  to  60  days  certainly  cannot  be  a  major 
discouragement  to  anybody. 

Opening  up  the  proceeding  to  the  Government's  impact  statement, 
that  would  be  done  by  Government  lawyers  and  I  have  indicated  I 
think  it  would  take  relatively  little  time  and  expense.  Perhaps  it 
would  be  a  real  aid  to  them  in  terms  of  thinking  out  the  case. 

Relatively  few  cases  should  involve  prolonged  proceedings  before  a 
District  judge  to  consider  the  consent  decree. 

In  short,  I  don't  think  the  provisions  are  onerous  enough  or  really 
onerous  in  any  meaningful  sense;  and,  therefore,  they  should  not  dis- 
courage many  consent  decrees. 

I  would  doubt  very  much  if  they  would  discourage  any,  in  truth. 

Mr.  Chumbris.  Thank  you  very  much. 

Senator  Tunney.  Thank  you,  Mr.  Chumbris. 

I  really  appreciate  the  testimony  that  you  have  given  to  us  this 
morning.  It  has  been  very  helpful  to  the  committee  and  to  me  person- 
ally, and  I  know  you  have  spent  a  lot  of  time  reviewing  this  legislation. 

If  you  have  any  additional  comments  that  you  would  like  to  make, 
this  record  will  be  kept  open.  The  record  will  be  kept  open  30  days, 
and  in  reviewing  your  testimony,  perhaps  you  would  like  to  make 
some  additional  comments,  particularly  with  respect  to  Senator  Bayh's 
bill,  which  we  did  not  cover  in  detail  because  you  had  not  had  an  op- 
portunity to  review  it. 

This  would  be  beneficial  to  us. 

Dr.  GoLUSCHMiD.  Thank  you  very  much.  Senator. 

Senator  Tunnet.  Thank  you,  gentlemen,  for  coming  down  and  giv- 
ing your  testimony. 

Our  next  witness  is  Mr,  Maxwell  M.  Blecher,  an  attorney  at  law 
in  Los  Angeles,  Calif.,  a  very  distinguished  witness.  Thank  you,  Mr. 
Blecher,  for  being  with  us  today. 
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Mr.  Blecher.  Thank  you,  Senator.  I  welcome  and  appreciate  the 
opportunity  to  appear  before  this  distinguished  committee,  and,  hope- 
fully, will  give  you  some  assistance  in  your  present  inquiry. 

You  have  my  complete  statement,  and  I  would  like,  if  it  please  the 
committee,  to  just  highlight  that. 

Senator  Tunxet.  I  would  prefer  that,  and  it  will  go  into  the  record 
as  if  read.  That  will  give  all  of  us  here  an  opportunity  to  ask  some 
questions. 

[The  statement  follows :] 

Pkeipaeed   Statement  of  Maxwell  M.   Blecheb 

I  welcome  and  appreciate  the  opportunity  to  appear  today  before  this  distin- 
guished committee  to  offer  what  I  hope  will  be  some  assistance  in  your  present 
inquiry. 

The  antitrust  laws  of  the  United  States  rest  on  the  premise  that  our  economic 
system  should  be  controlled  by  competition  rather  than  cartel.  As  the  late  Air. 
Justice  Black  observed,  these  laws  were  "designed  to  be  a  comprehensive  charter 
of  economic  liberty  aimed  at  preserving  free  and  unfettered  competition  as  the 
rule  of  trade."  The  antitrust  laws  "rest  on  the  premise  that  the  unrestrained 
interaction  of  competitive  forces  will  yield  the  best  allocation  of  our  economic 
resources,  the  lowest  prices,  the  highest  quality,  and  the  greatest  material 
progress  while  at  the  same  time  providing  an  environment  conducive  to  the 
preservation  of  our  democratic  political  and  social  institutions."  ^ 

My  entire  professional  experience  as  a  lawyer  has  been  concerned  almost  ex- 
clusively with  antitrust.  After  seven  years  with  the  Antitrust  Division  of  the 
Department  of  Justice.  I  have,  since  1963,  practiced  extensively  in  federal  courts 
throughout  the  United  States  as  an  antitrust  lawyer  predominantly  in  the  rep- 
resentation of  plaintiffs.  It  is  on  the  basis  of  that  experience  that  I  strongly 
recommend  that  this  Committee  favorably  report  on  Senate  Bill  782  with  the 
ultimate  hope  that  this  bill  will  become  part  of  the  antitrust  laws  of  the  United 
States. 

The  bill  has  three  basic  provisions.  I  regard  the  sections  designed  to  modify  the 
procedures  utilized  in  connection  with  the  entry  of  consent  judgment  in  antitrust 
cases  as  the  most  important.  The  proposed  changes  are  long  overdue. 

In  the  1960's,  83%  of  all  civil  suits  brought  by  the  Department  of  Justice  to 
"prevent  and  restrain  violations'  of  the  antitrust  laws  were  terminated  through 
the  consent  decree  process.  Plainly  therefore,  since  all  but  a  small  percentage  of 
the  Department's  enforcement  activities  in  the  civil  area  are  terminated  by  con- 
sent judgments,  it  is  imperative  that  this  process  work  effectively. 

As  recently  as  1972,  the  Supreme  Court  said  that  "the  relief  in  an  antitrust 
ca.se  must  be  'effective  to  redress  the  violations'  and  'to  restore  competition."  The 
district  court  is  clothed  with  'large  discretion'  to  fit  the  decree  to  the  special 
needs  of  the  individual  case."  " 

In  practice,  the  District  .Judges  to  whom  consent  decrees  are  submitted  do  not 
truly  perform  this  mandated  responsibility.  As  presently  processed  consent 
decrees  are  a  very  private  arrangement  in  which  the  court,  as  a  practical  and 
realistic  matter,  is  not  afforded  the  opportunity  ar  assigned  the  responsibility  of 
fashioning  relief  which  will  redress  the  violations  or  restore  competition.  Rather, 
these  tasks  are  effectively  taken  from  the  Court  and  placed  into  the  hands  of  the 
Department  of  Justice. 

Though  the  staff  of  the  Antitrust  Division  is  overwhelmingly  composed  of 
highly  competent  and  dedicated  people,  they  are  capable  of  erring  in  judgment, 
or  reaching  wrong  decisions  because  their  input  is  poor,  or  even  occasionally,  as 
Mr.  Justice  Douglas  commented  in  one  case  of  "knuckling  under." '  For  these 
reasons  the  proposed  requirement  that  the  Department  of  Justice  file  in  the 
Court,  pul)lish  in  the  Federal  Register  and  provide  any  interested  person  with  a 
'•public  impact  statement,"  is  a  significant  breakthrough  in  dissipating  the  effects 
of  the  present  system  where  the  prcsecutor  also  assumes  the  judicial  function. 
That  change  will  benefit  antitrust  enforcement. 

Footnotes  at  statement  end. 
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Under  the  proposed  legislation  the  court  is,  for  the  first  time,  made  aware  of 
the  pernicious  practices  on  the  basis  of  which  the  government  undertook  the 
litigation  in  the  first  instance.  It  is  informed  how  those  practices  affect  competi- 
tion; it  is  informed,  how,  in  the  government's  view,  the  proposed  relief  will 
actually  affect  competition  and  other  potential  litigants,  and  it  is  informed  what 
alternatives  were  evaluated  and  considered  and  why  those  alternatives  were 
deemed  less  advantageous  to  accomplishment  than  the  course  actually  selected. 
Moreover,  the  Court  will  now  be  informed  of  the  comments  or  objections  concern- 
ing the  proposed  judgment  which  have  been  filed  by  interested  persons  with  the 
Attorney  General  under  the  provisions  of  subsection  (c)  of  the  act.  Should  the 
circumstances  require  or  dictate,  the  Court  in  its  discretion  may  pursue  the  mat- 
ter further  by  taking  testimony  on  its  own  motion  or  on  the  motion  of  any  inter- 
ested party  or  participant;  it  may  appoint  a  master  to  sift  through  the  facts, 
or  it  may  authorize  participation,  by  the  filing  of  briefs,  intervention,  or  in  what- 
ever manner  deemed  appropriate  of  nonparties.  All  this,  including  the  provisions 
intended  to  require  disclosiires  re  settlement  which  occur  outside  the  orthodox 
lawyer-to-lawyer  negotiations,  is  healthy.  It  encourages  participation  of  those 
affected  by  the  process.  It  more  closely  resembles  the  kind  of  analysis  which 
would  be  required  in  the  event  of  trial  and  is  therefore  more  likely  to  lead  to 
better  informed  judicial  decision  making. 

Too  frequently,  particularly  in  major  metropolitan  areas  where  the  bulk  of 
antitrust  litigation  is  centered,  district  judges,  already  severely  taxed  by  reason 
of  a  burgeoning  workload,  tend  to  "rubber  stamp"  the  purely  private  agreement 
made  between  the  defendants  and  the  government  in  civil  antitrust  cases.  There 
is  no  scrutiny.  The  process  suggested  by  Senate  Bill  782  insures  a  full  and  ade- 
quate opportunity  for  industry  people  or  others  affected  by  a  consent  decree  to 
be  heard.  It  requires  the  trial  judge  to  be  an  active  participant  and  thus  to 
fulfill  the  obligation  which  the  Supreme  Court  envisioned  for  it  in  framing  anti- 
trust decrees.  Lastly,  it  will  insure  a  high  degree  of  public  confidence  that  these 
important  decisions  are  being  made  in  the  traditional  atmosphere  of  dispassion- 
ate judicial  administration. 

I  would,  however,  with  the  greatest  deference  to  Senator  Tunney's  bill, 
vigorously  urge  this  committee  to  consider  the  addition  of  a  subsection  which 
goes  beyond  even  the  present  proposal.  While  the  present  bill  does  provide  that 
the  public  impact  statement  to  be  filed  by  the  Attorney  General  must  contain  a 
recitation  concerning  "the  remedies  available  to  private  potential  plaintiffs  dam- 
aged by  the  alleged  violation  *  *  *,"  I  doubt  that  as  a  practical  matter  that  pro- 
vision standing  alone  will  materially  assist  or  influence  the  court  in  reaching  a 
determination  as  to  whether  or  not  the  relief  followed  by  the  proposed  consent 
judgment  is  effective  on  the  one  hand  or  will  constitute  any  significant  benefit 
to  private  litigants  on  the  other.  Accordingly,  I  would  propose  that,  as  a  condi- 
tion precedent  to  either  the  entry  of  a  consent  decree  in  a  civil  case  or  acceptance 
of  a  plea  of  nolo  contendere  in  any  criminal  antitrust  case,  the  Department  of 
Justice  be  required  to  file  and  make  a  matter  of  public  record  a  detailed  statement 
of  the  evidentiary  facts  on  which  the  complaint  or  indictment,  as  the  case  may  be, 
was  predicated.  No  lawyer  experienced  in  antitrust  matters  will  deny  that  under 
the  present  system  of  consent  decree  disposition  and  nolo  contendere  criminal 
pleas  a  major,  perhaps  even  the  major  benefit  derived  by  the  defendant  is  the 
suppression  of  the  evidence  on  which  the  case  was  predicated.  This  operates  to 
frustrate  treble  damage  litigants  who  are  required  to  face  the  sometimes  insur- 
mountable task  of  reconstructing  the  massive  investigatory  work  that  has  been 
accomplished  by  the  government  through  either  a  grand  jury,  the  Federal  Bureau 
of  Investigation  or  the  Antitrust  Division  staff,  or  a  combination  of  all  of  these. 

Very  recently.  Judge  Manuel  Real  of  the  Central  District  of  California  made 
the  observation  that  "in  a  nation  that  now  exceeds  one  trillion  forty-six  billion 
dollars  in  gross  national  product,  government  cannot  possibly  be  relied  upon  to 
provide  vindication  of  every  person  or  entity  aggrieved  by  a  violation  of  the 
antitrust  laws.  It  must  be  left  to  private  litigants  to  guarantee  to  themselves  the 
assurance  that  the  future  will  not  repeat  the  past."  *  I  doubt  that  anyone  in  the 
antitrust  bar  will  seriously  quarrel  with  the  proposition  that  today  it  is  private 
litigation  rather  than  government  litigation  which  constitutes  the  most  effective 
deterrent  to  the  commission  of  antitrust  offenses.  While  the  work  of  "private 
attorneys  general"  has  in  several  recorded  instances  gone  substantially  beyond 
that  of  the  Antitrust  Division  in  bringing  about  industry  changes,  frequently  the 
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Government,  with  its  far  superior  resources  and  investigatory  capability,  has 
brought  cases  in  which  private  parties,  including  governmental  bodies,  have 
been  the  principal  victims  of  the  offense.  I  ask  :  What  moral,  legal  or  ethical  basis 
should  allow,  as  is  presently  the  case,  an  antitrust  violator  to  "cop  a  nolo  con- 
tendere plea"  or  negotiate  a  quick  consent  judgment  and  in  so  doing  suppress 
forever  the  often  monumental  amount  of  material  collected  by  the  Government 
in  support  of  the  allegations  made  in  its  complaint  in  indictment? 

Clearly  the  disposition  of  antitrust  cases  without  trial  is  a  noteworthy  objective 
but  it  is  not  more  important  than  securing  compliance  with  the  antitrust  laws  and 
discouraging  violations.  The  policy,  as  of  today,  makes  it  very  easy  to  violate 
the  antitrust  laws  without  getting  severely  penalized  in  the  process.  I  sincerely 
believe  that  if  we  are  truly  committed  to  a  competitive  economy,  and  a  free 
market,  then  persons  injured  by  violations  of  the  antitrust  laws  should  not  be 
deprived  of  their  recompense  by  processes  which  make  the  Government  effort 
secret.  Antitrust  violators  protected  in  this  manner  can  only  be  encouraged  to 
treat  the  law  as  a  "joke." 

For  these  reasons  I  also  favor  increasing  the  maximum  fine  for  criminal  vio- 
lations from  $50,000  to  $500,000.  One  United  States  District  judge  remarked  as 
recently  as  1966,  after  the  electrical  conspiracy  scandal,  that  "for  big  corpora- 
tions [antitrust]  fines  are  like  losing  $10  in  a  Saturday  afternoon  golf  game."  ° 
As  Senator  Tunney's  statement  to  this  committee  in  support  of  this  bill  points 
out,  in  the  period  between  1955  and  1965  fines  imposed  in  criminal  cases  aver- 
aged $13,420  for  corporate  offenders.  In  fact,  this  reflects  that  the  present  maxi- 
mum fine  is  nearly  four  times  the  average  of  the  fines  actually  imposed.  It  is  not, 
therefore,  the  inability  to  fine  more  heavily  but  the  judicial  reluctance  to  do 
so  which  is,  in  part,  apparently  making  antitrust  violations  attractive  to  com- 
mit. By  increasing  the  penalty  to  a  maximum  of  $500,000  the  Congress  would 
make  resoundingly  clear  to  the  judiciary  that  it  regards  criminal  violations  as 
serious  business.  Hopefully  this  concern  will  reflect  itself  in  dealing  with  "hard 
core"  offenses  which,  indeed,  are  the  only  offenses  traditionally  attacked  by  the 
Department  of  Justice  via  indictment. 

While  completely  endorsing  the  clarifying  provision  permitting  the  government 
to  appeal  denial  of  preliminary  injunctive  relief,  I  endor.se  with  some  uneasi- 
ness the  changes  in  the  present  Expediting  Act  provisions  which  mandate  appeal 
of  Government  civil  antitrust  cases  directly  from  the  District  Court  to  the 
Supreme  Court.  For  at  least  30  years  the  decisions  of  the  Supreme  Court  have 
reflected  a  steadfast  dedication  to  antitrust  enforcement.  The  present  Court 
has  already  demonstrated  equal  solicitude  for  antitrust.  Without  such  a  Su- 
preme Court  the  antitrust  laws  would  be  a  dead  letter  because,  on  the  whole, 
the  lower  courts  have  shown  an  indifference  and  sometimes  an  outright  hostility 
to  the  antitrust  plaintiff.  Comforted  by  the  fact  that  either  the  trail  judge  or  the 
Attorney  General  may  certify  important  or  novel  civil  cases  for  direct  appeal,  and 
acknowledging  that  not  every  Government  civil  case  is  sufficiently  earthshaking 
as  to  warrant  further  burdening  the  Supreme  Court,  the  dangers  which  I  asso- 
ciate with  obviating  the  direct  right  of  appeal  lessen. 

In  summary.  I  commend  Senator  Tunney  for  this  noteworthy  contribution  to 
antitrust  enforcement  and  encourage  this  committee  to  recommend  its  enactment 
into  law. 

Mr,  CiiUMBRis.  Mr.  Chairman,  that  applies  to  the  two  previous 
witnesses,  also. 

Senator  Tunxey.  Yes,  I  have  already  put  that  into  the  record  as 
if  read  for  the  tAvo  previous  witnesses.  So  yours  will  be  considered 
as  read. 

Please  proceed. 

Mr.  Blecher.  Just  so  you  Avill  have  a  little  insight  into  my  back- 
ground. Since  1955.  when  I  was  admitted  to  the  bar.  my  entire  pro- 
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fessional  career  has  been  consumed  with  antitrust  work,  7  years  with 
tlie  Department  of  Justice,  and  since  196o,  in  private  practice  engao:ed 
solely  in  the  antiti-ust  litigation,  predominantly  for  plaintiffs  which 
I  think  distinguishes  a  very  small  segment  of  the  antitrust  bar  con- 
fined with  that  activity. 

We  have  all  agreed  that  the  great  majority  of  Government  civil  anti- 
trust cases  are  disposed  of  by  a  consent  decree  process.  The  Supreme 
Court  has  made  the  observation,  over  and  over  again,  most  recently 
in  1972  in  the  Ford  Motor  case,  that  it  is  the  responsibility  of  the  dis- 
trict judge  in  every  antitrust  case  that  is  litigated  to  fashion  a  decree 
designed  to  restore  competition  and  to  redress  the  violation. 

Xow,  the  plain  and  simple  fact  is  that  in  the  real  world  isn't  what 
is  happening  in  the  consent  decree  process.  The  district  judge  is,  as 
the  committee  has  observed,  in  most  instances,  except  in  the  most  ex- 
traordinary circumstances,  essentially  a  rubberstamp,  and  he  doesn't 
get  a  real  opportunity  to  understand  and  participate  in  the  process. 

And  it  is  for  those  reasons  that  I  strongly  endorse  the  consent 
decree  revision  provisions  of  the  Senate  bill  782.  If  that  proposed 
legislation  becomes  law,  it  will  be  the  first  time  in  the  great  majority 
of  cases  disposed  of  by  consent  decree  where  the  district  court  be- 
comes aware  of  the  pernicious  practices  which  underlie  the  complaint. 

It  will  be  the  first  time  the  district  court  really  gets  an  opportunity 
to  judge  independently  how  the  proposed  consent  decree  affects  the 
competition  Avhich  Avas  eliminated  by  the  restraint,  which  caused  the 
filing  of  the  complaint  in  the  first  instance. 

It  is  the  first  time  the  district  court  is  required  to  make  an  analysis 
of  how  other  potential  litigrants  and  people  who  have  been  victimized 
by  the  violation  are  affected  by  the  entire  process. 

\4.nd  that  is  essentially  the  mandated  responsibility  of  the  district 
court.  Thus,  this  bill  restores  that  district  judge  to  the  job  he  is  sup- 
posed to  be  doing,  eliminates  the  private  negotiations  that  now  charac- 
terize the  consent  decree  process. 

It  is  basically,  as  you  have  pointed  out,  a  private  contract. 

I  Avould,  however,  make  this  observation  about  the  bill.  In  some 
distinction  to  the  preceding  witnesses.  I  do  not  regard  the  enforce- 
ment program  by  the  Government,  whether  criminal  or  civil,  as  the 
greatest  deterrent  to  the  commission  of  antitrust  violations. 

I  think  today  there  is  a  large  area  of  agreement  among  the  lawyers 
who  labor  in  the  antitrust  field,  that  it  is  the  private  case  which  con- 
stitutes the  greatest  deterrent  to  antitrust  violation.  And  in  that  con- 
text I  would  respectfully  submit  to  you.  Senator,  that  the  bill  really 
does  not  go  far  enough. 

I  think  the  idea  of  the  public  impact  statement,  forcing  the  district 
judge  to  focus  on  the  pernicious  practices  and  participate  as  he  would 
if  it  were  a  litigated  decree  are  all  very  constructive.  But  the  consent 
decree  or  nolo  contendere  plea  is  being  used  by  guilty  defendants  in 
most  instances  to  suppress  the  evidentiary  facts,  which  the  Govern- 
ment must  have  labored  long  and  hard,  often  by  grand  jury,  often 
by  a  Federal  Bureau  of  Investigation  investigation,  often  by  actual 
fact-to-face  contacts  by  lawyers  in  the  Antitrust  Division.  All  that 
evidence  becomes  suppressed  by  a  consent  decree,  or  a  nolo  contendere 
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plea,  and  the  result  is  that  it  becomes  easy  and  profitable  for  defend- 
ants to  go  on  violating  the  law. 

I  think  we  get  a  little  too  consumed  in  the  process  with  the  tech- 
nicalities and  we  lose  sight  of  the  fact  in  antitrust,  the  entire  enforce- 
ment program  is  designed  to  bring  about  compliance  on  the  part  of 
large  corporations  and  small  corporations  with  the  law  so  that  the 
economy  is  competitive. 

And  in  that  process  we  make  it  easy  for  the  defendants  to  get  away 
with  these  violations.  We  simply  have  lost  sight  of  the  ultimate  ob- 
jective to  be  attained. 

Xow,  I  would  purpose  a  section  be  added  to  the  legislation,  and  it 
would  provide  very  simply  this :  That  as  a  condition  precedent  to  a 
district  court's  acceptance  of  a  nolo  contendere  plea  or  a  consent  decree, 
the  Government  be  required  to  file  and  make  a  matter  of  public  record 
the  evidentiary  facts  on  which  the  complaint,  or  in  the  case  of  a  crimi- 
nal case,  the  indictment  was  based. 

It's  going  to  constitute  no  burden — and  I  suppose  we  may  talk 
about  this  in  the  question  and  answer  process,  because  you  seemed  to 
direct  some  questions  to  the  preceding  witnesses  on  this  point — but 
before  an  indictment  is  returned,  the  staff,  the  trial  staff  in  the  Anti- 
trust Division,  writes  a  very  detailed,  factual  memorandum  that  is 
submitted  in  the  case  of  an  indictment  to  the  Assistant  Attorney  Gen- 
eral for  approval  before  the  trial  staff  can  solicit  indictment. 

In  the  case  of  a  civil  complaint,  that  fact  memorandum,  equally 
detailed,  goes  directly  to  the  Attorney  General  or  his  immediate  rep- 
resentative for  approval  before  a  civil  complaint  bearing  the  Attorney 
General's  signature  is  filed. 

So  that  fact  collocation  has  already  been  prepared,  and  I  simply 
submit  in  order  to  aid  the  private  enforcement  of  the  antitrust  laws, 
which  is  really  where  the  enforcement  program  is  at  today,  there  being 
an  almost  dearth  of  activity  at  the  governmental  level,  I  would  submit 
that  that  factual  evidentiary  statement  be  filed  as  part  of  the  consent 
decree-nolo  contendere  process. 

Now,  I  endorse,  though  I  think  it  will  have  very  little  effect,  the 
provision  about  raising  the  criminal  penalty.  I  endorse  it  because  I 
think,  for  the  most  part,  while  judges  are  generally  conscientious  and 
concerned  they  do,  in  many  instances  exhibit  indifference  to  antitrust, 
being  consumed  with  crimes  of  more  violence  and  more  immediate 
impact. 

And,  in  some  instances,  you  (ret  judges  actually  who  are  outright 
hostile  toward  antitrust  enforcement.  I  think  if  the  Congress  were 
to  come  along  today  and  say,  "We  regard  this  as  a  serious  offense. 
We  want  you  to  take  cognizance  of  it.  We  want  you  to  treat  it  with 
a  certain  degree  of  importance.  It  is  just  as  important  if  a  group  of 
businessmen  get  together  and  steal  money  in  a  hotel  room,  as  it  is  for 
some  young  kids  to  do  it  by  other  means." 

I  think  that  the  effect  of  increasing  the  fine  is  to  tell  the  judiciary 
"We,  the  Congress,  regard  this  as  a  serious  offense." 

Now.  as  my  statement  indicates.  Senator.  I  endorse  the  provision 
about  the  Expediting  Act  with  a  great  uneasiness  and  reluctance.  The 
Supreme  Court  is  the  bastion  of  antitrust  enforcement  in  the  United 
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States.  It  has  been  for  the  last  30  years,  and  the  present  composition 
of  the  court  has  not  altered  its  apparent  dedication  to  antitrust 
pliilosophy. 

And  the  idea  of  getting  more  and  more  cases  out  of  tlie  Supreme 
Court  is  designed  largely  by  defense  lawyers  as  a  means  of  Aveakening 
the  Supreme  Court's  repeated  statements  supporting  vigorous  anti- 
trust enforcement. 

I  understand  that  the  Supreme  Court  is  overworked,  although  Mr. 
Justice  Douglas  doesn't  seem  to  agree,  and  I  recognize  that  not  every 
civil  antitrust  case  is  of  great  moment.  And  so  as  long  as  the  provi- 
sions, which  permit  the  Attorney  General  to  certify  those  cases  he 
regards  as  significant  or  novel,  or  the  district  judge  has  that  opportu- 
nity to  take  the  case  directly  to  the  Supreme  Court,  still  with  a  cer- 
tain uneasiness,  I  would  think  we  are  making  a  constructive  effort 
towards  reducing  the  workload  of  the  Nation's  highest  court. 

Senator  Tunxey.  Thank  you  very  much. 

I  would  just  add  that  some  justices  are  quick  studies  and  some  are 
not.  Apparently  Justice  Douglas  is  n  quick  study.  I  think  that  he  was 
the  only  justice,  v/asn't  he,  that  said  he  felt  there  was  not  enough 
work  to  do  at  the  Supreme  Court? 

Mr.  Blecher.  He's  frequently  the  only  justice  who  says  a  lot  of 
things.   [Laughter.] 

Senator  Tuxney.  How  would  you  respond  to  the  testimony  that  we 
just  heai'd — suggesting  the  submission  of  the  public  impact  statement 
would  suffice  to  involve  the  court  as  an  independent  arbiter,  and  that 
sul'Sections  2(d)  and  2(e)  ought  to  be  eliminated  from  the  bill? 

Mr.  Blecpier.  Well,  I  would  respectfully  dissent.  I  think  that  those 
two  subsections  are  really  at  the  heart  of  the  matter,  and  the  filing 
of  a  statement  that  doesn't  require  judicial  response,  that  doesn't  re- 
quire judicial  action,  that  doesn't  mandate  the  judge  to  get  involved, 
simply  is  not  likely  to  change  the  present  procedure  of  rubber  stamp- 
ing, particularly  in  the  metropolitan  areas  where  we  sympathize  with 
judges,  who  are  often  ovei woii  ■   '. 

And  I  think  you  have  just  got  to,  in  the  first  instance,  force  a  change 
of  habit,  force  them  to  get  involved.  And  I  don't  think  they  are  going 
to  spend  great  periods  of  time,  Senator.  I  think  that  this  procedure 
is  not  likely  to  affect  the  routine  settlement  of  routine  civil  cases  at 
all. 

It's  only  going  to  be  utilized  in  any  meaningful  way  in  cases  of  maior 
importance. 

Senator  Tuxney.  Do  you  think  that  2(e)  circumscribes  the  in- 
dependence of  the  judicial  determination  as  to  whether  or  not  a  consent 
decree • 

Mr.  Blecher.  Not  at  all.  Senator.  I  think  most  judges  are  sufficiently 
independent  that  they  will  read  "may''  as,  you  know,  "can"  not  exclu- 
sionary. They  are  not  going  to  say  this  is  all  I  consider.  Besides,  I  think 
the  whole  bill  has  to  be  read  in  the  context  of  the  Supreme  Court's 
oft  repeated  admonition  that  the  district  court  has  a  responsibility  to 
fashion  a  decree  that  restores  competition  and  redresses  the  violation. 

And  so  I  think  the  judge  is  going  to  start  with  saying,  "That  is  what 
the  Supreme  Court  said  I  have  to  do,  and  all  this  bill  is  telling  me 
le  of  the  things  I  really  ought  to  take  a  look  at  in  doing  it."  So  I 
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don't  tliink  he  is  going  to  regard  it  in  the  average  case  as  limiting  his 
ability  to  consider  other  factors. 

Senator  Tunney.  Well,  I  agree  with  you,  particularly  if  you  read 
the  language  of  the  bill.  It  states  in  (e),  in  making  its  determination 
under  subsection  (d),  the  court  may  take  testimony  on  certain  appli- 
cable things. 

I  don't  see  anything  in  that  language  that  would  make  it  exclusive. 

IMr.  Blecher.  Not  at  all.  Let  me  observe,  Senator,  in  the  central  dis- 
trict of  California  from  whence  we  both  originate,  there  were  two 
very  important  antitrust  cases  settled  by  consent  decree,  which  aroused 
a  great  deal  of  public  interest. 

One,  as  you  may  recall,  is  the  smog  control  device,  which  almost 
every  governmental  body  in  the  United  States  opposed.  The  other  was 
one  which  a  lot  of  housewives  and  business  merchants  were  concerned 
about,  the  Blae  Chip  Stamp  case. 

Now,  both  cases  happen  to  be  in  the  hands  of  very  responsible  and 
working  judges,  and  in  both  instances,  they  listened  to,  digested,  and  in 
fact,  in  the  Blue  Chip  Stamp  case,  modified  the  consent  decree  as  a 
consequence  of  listening  to  the  public. 

And  that  is  an  illustration  of  the  kind  of  good  that  can  be  achieved 
here.  Now,  under  present  law,  the  judge  doesn't  have  to  pay  attention 
to  anything.  He  didn't  have  to  hold  any  kind  of  hearings  or  permit  the 
filings  of  any  briefs. 

So  what  we  are  really  doing  is  saying  where  there  is  a  case  of  some 
urgency,  where  there  is  a  public  interest  in  it,  the  judge  ought  to  in- 
volve himself.  As  a  matter  of  law,  he  ought  to  have  the  responsibiliiy 
to  do  it. 

Senator  Tunney.  I  was  interested  in  your  comments,  also,  that  you 
did  not  feel  that  the  consent  decree  provisions  would  be  too  burden- 
some to  the  Antitrust  Division,  and  you  articulated  the  fact  that  even 
now  a  very  detailed  statement  is  made  to  the  Assistant  Attorney  Gen- 
eral, as  to  what  the  facts  of  the  case  are,  what  the  impact  would  be,, 
and,  in  effect,  what  we  were  saying  is  this  does  need  to  be  made  public. 

Mr.  Blecher.  Absolutely,  Senator.  I  don't  mean  to  sound  flippant, 
but  with  the  present  inactivity  of  the  Antitrust  Division  they  ought 
to  welcome  the  opportunity  to  have  something  to  do. 

But,  in  any  event,  what  you  are  proposing  by  this  legislation  has 
already  been  done,  at  least  it  was  done  in  my  day,  by  the  trial  staff. 
Wlien  you  went  to  settle  a  case,  you  had  to  justify  it.  When  you  filed 
a  compliant,  you  had  to  have  a  detailed  fact  memorandum. 

There  isn't  any  reason  in  the  world  the  judge  ought  not  to  have  the 
benefit  of  that.  The  Attorney  General  makes  a  decision  to  file  the  case 
with  more  facts  than  the  district  judge  has  to  enter  an  in  perpetuity 
decree.  Now,  I  just  don't  think  that's  right.  I  just  don't  think  it  falls 
into  focus. 

Senator  Tunney.  How  many  years  did  you  serve  in  the  Antitrust 
Division  of  the  Justice  Department  ? 

Mr.  BLECirER.  Seven. 

Senator  Tunney.  Seven  years.  And  I  would  assume  that  you  had 
to  draw  up  a  number  of  these  fact  statements 

Mr.  Blecher.  I  certainly  did. 

Senator  Tunney  [continuing].  For  the  Assistant  Attorney  Gen- 
eral? 
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Air.  Blecher.  And,  as  I  say,  in  the  case  of  an  indictment,  it  j^oes 
to  the  level  of  the  Assistant  Attorney  General  in  charge  of  the  Anti- 
trust Division.  In  the  case  of  the  civil  complaints,  which  are  signed 
by  the  Attorney  General,  himself,  or  his  designee,  the  fact  memoran- 
dum justifying  the  filing  of  the  complaint  goes  directly  to  the  Office 
of  the  Attorney  General. 

And  we  are  not  talking  about  imposing  any  burden  that  hasn't  been 
undertaken  before  the  case  was  actually  brought,  so  I  think  it's  spu- 
rious to  suggest  that  it's  going  to  impose  a  great  burden  on  the  time  of 
the  Antitrust  Division- — not  at  all. 

Senator  Tunney,  I  was  interested  in  your  criticism  of  the  bill,  that 
it  doesn't  go  far  enough.  I  have  a  question  with  regard  to  your  theory. 
You  suggested  that  the  major  benefit  derived  by  the  defendant  when 
he  enters  a  consent  decree  could  be  the  suppression  of  the  evidence  on 
which  the  case  was  predicated. 

You  suggest  that  the  Department  should  be  required  to  file  and 
make  a  matter  of  public  record,  a  detailed  statement  of  the  evidentiary 
facts  on  which  the  complaint  or  indictment  was  predicated. 

Would  this — assuming  your  premise  is  correct — virtually  eliminate 
consent  decrees,  at  least  in  important  cases? 

]Mr.  Bleciiek.  I  would  very  much  doubt  it,  Senator.  1  think  that 
what  encourages  the  entering  of  consent  decrees  today  is  the  defend- 
ant's desire  to  suppress  this  information.  If  they  know  they  are  not 
going  to  suppress  it,  but  they  are  guilty,  the  incentives  to  dispose  of 
the  case  by  consent  are  still  present  because  they  are  sa^ang  the  trouble 
of  trying  and  publicizing  the  case  and  they  are  generally  able  to  make 
an  arrangement  with  the  Government  more  favorable  than  tliey  would 
after  a  complete  trial  on  the  merits  and  the  imposition  on  the  court's 
time. 

The  court  takes  the  fashioning  of  the  civil  consent  decrees,  after  liti- 
gation, pretty  seriously.  And  let  me  make  this  side  observation,  be- 
cause really  that  question  contains  a  philosophical  question.  And  that 
is,  whether  this  consent  decree  process  used  as  pervasively  as  it  is  being 
used,  is  itself  in  the  public  interest. 

I  question  that.  I  think  we  ought  not  to  make  a  sacred  cow  out  of 
consent  decrees  or  out  of  settlement,  generally.  I  think  the  purpose  of 
antitrust  is  not  to  file  cases  and  dispose  of  them  quickly,  so  that  the 
prosecutor  doesn't  have  to  do  a  lot  of  work,  and  so  the  judges  don't 
have  to  be  burdened  with  them — that  whole  philosophy  what  implic- 
itly has  been  suggested  by  the  preceding  witnesses  to  some  extent.  That 
whole  philosophy  perverts  the  very  purpose  of  antitrust,  which  is  to 
make  the  corporate  community  aware  of  the  fact  that  they  have  been 
mandated  by  the  Congress  to  compete.  And  I  strongly  urge  we  not  be 
buffaloed  by  this  idea  that  there  will  be  a  little  more  work  at  the  Anti- 
trust Division  or  4  or  5  or  6  or  10  judges  around  the  country  will  have 
to  spend  a  few  more  weeks  in  trial  on  these  cases. 

I  just  don't  think  that  is  important  in  the  bigger  picture  of  what  we 
seek  to  accomplish  under  the  antitrust  laws. 

Senator  Tttxney.  Mr.  Blecher,  you  also  stated  that  as  Judge  Real 
states,  it  must  be  left  to  private  litigants  to  most  effectively  enforce  the 
antitrust  laws.  If  this  is  the  case,  would  you  think  that  it  might  be  ap- 
propriate for  the  public  disclosure  provisions  of  Senator  Gurney's  and 
my  bill  to  apply  to  private  antitrust  settlements,  as  well  as  to  those 
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between  the  Government  and  the  defendant  ?  This  question  should  be 
considered  in  light  of  the  IBM-Control  Data  settlement. 

Mr.  Blkgiier.  I  would  certainly  ha\o  no  objection  to  it.  I  have  re- 
cently been  involved  in  two  private  cases,  which  for  the  first  time  have 
secured  divestiture  as  a  remedy  in  civil  antitrust  litigation  brought  by 
a  private  party.  And  I  tliink  the  same  considerations — both  judges  in 
those  cases  commented  that  they  regarded  the  plaintifT  as  a  private 
attorney  general — the  same  considerations  ought  to  apply  in  those  in- 
staiices,  as  the  Government  cases. 

Senator  Tuxney.  Have  vou  had  an  opportunity  to  review  Senator 
Bayh'sbil]^ 

Mr.  Blecher.  Briefly,  Senator.  I  think,  in  general,  it  is  too  general. 
I  prefer  the  Tunney-Gurney  version  because  of  its  detailed  nature, 
which  clearly  maps  out  the  responsibility  of  each  of  the  participants 
in  this  program,  and  it  also  gives  you  a  specific  and  detailed  knowl- 
edge of  what  each  party  is  supposed  to  do,  and  how  the  process  works. 

The  Bayh  bill,  as  I  see  it,  is  just  a  little  too  generalized,  a  little  too 
broad  to  be  pulled  down  and  viewed  concretely.  There  is  one  provision 
in  it,  however,  that  I  think  merits  some  consideration  of  the  commit- 
tee, and  that  is  the  broader  publication  of  the  proposed  consent  decree 
than  is  now  envisioned  in  this  bill. 

And  I  would  think,  perhaps,  the  addition  of  the  concept  of  publica- 
tion in  a  newspaper  of  general  business  circulation  might  be  helpful. 

Senator  Ttjnney.  Thank  you  very  much,  Mr.  Blecher.  You  have 
been  very,  very  helpful.  I  was  wondering  if  Mr.  Chumbris  had  any 
questions. 

Mr.  Chumbris.  No,  thank  you,  Senator. 

Mr.  Bangert.  No,  sir,  Senator. 

Senator  Tunnet.  Thank  you  very  much.  We  appreciate  your  par- 
ticipation. 

Our  next  witnesses  are  James  Campbell  and  Robert  Hammond, 
who  are  attorneys  in  the  Washington,  D.C.  area. 

STATEMENT  OF  ROBERT  A.  HAMMOND  IH,  ATTORNEY 

Mr.  Hammond.  Thank  you,  Senator  Tunney. 

Mr.  Campbell  and  I,  as  you  noted,  are  in  practice  in  Washington. 
We  are  partners  in  the  firm  of  Wilmer,  Cutler  and  Pickering,  and 
our  association  goes  back  considerably  further  than  that  to  a  time 
when  we  were  both  attorneys  in  the  Antitrust  Division  of  the  Depart- 
ment of  Justice. 

Senator  Tunney.  I  wonder  if  it  would  be  possible  to  have  your 
statements  included  in  the  record  as  if  read,  and  then  maybe  you  can 
summarize  them  for  the  committee  so  that  we  could  spend  some  time 
asking  questions. 

Mr.  Hammond.  I  will  do  that  to  the  best  of  my  ability.  Senator.  I 
must  admit  that  I  wrote  my  statement  in  greater  haste  than  I  usually 
do,  and  I  will  summarize  as  well  as  I  can. 

Senator  Tunney.  It  will  be  included  in  the  record  as  if  read,  and 
if  you  want  to  read  every  word,  that  is  fine. 

(The  statement  follows.  Testimony  resumes  on  p.  68.) 
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Statement  of  Robert  A.  Hammond  III,  on  S.  782,  The  Antitrust  Procedures 

AND  Penalties  Act,  March  15,  1973 

I  am  glad  to  be  here  this  morning  in  response  to  the  invitation  of  this  sub- 
committee to  give  you  my  views  on  S.  782,  the  proposed  Antitrust  Procedures  and 
Penalties  Act.  I  would  like  to  make  clear  at  the  outset  that  I  am  presently  en- 
gaged in  the  private  practice  of  antitrust  law  and  that  I  represent  clients  who 
might  be  affected  by  the  provisions  of  this  bill.  Although  I  appear  today  as  an 
individual  expressing  my  personal  views  on  S.  782,  the  subcommittee  should  be 
awiire  of  the  above  facts  in  considering  my  statement. 

The  bill  this  subcommittee  is  considering  today,  the  Antitrust  Procedures  and 
Penalties  Act,  would  modify  enforcement  of  the  antitrust  laws  in  three  impor- 
tant respects.  First,  the  bill  would  substantially  increase  the  criminal  penalties 
for  Sherman  Act  violations ;  second,  it  would  amend  the  Expediting  Act  to  pro- 
vide (with  certain  exceptions)  for  initial  review  of  antitrust  decisions  in  the 
courts  of  appeals  :  and  third,  it  would  establish  a  new  set  of  procedures  governing 
the  negotiation  and  acceptance  of  consent  decrees.  The  first  two  of  these  three 
sections  of  the  bill  have  been  the  subject  of  previous  legislative  proposals  and 
have  been  widely  considered  and  commented  on  by  antitrust  lawyers  and  others. 
I  shall  not  discuss  these  sections  except  to  say  that  I  believe  they  would  perform 
important  functions  in  strengthening  antitrust  enforcement. 

I  shall  confine  my  remarks  this  morning  to  the  third  section  of  the  bill, 
dealing  with  consent  decree  procedures.  These  provisions  of  S.  782  represent  a 
constructive  approach  to  the  development  of  consent  decrees  as  a  more  effective 
instrument  of  antitrust  policy.  Everyone  familiar  with  antitrust  enforcement 
recognizes  the  immensely  important  role  of  consent  decrees.  The  great  majority 
of  all  civil  antitrust  actions  brought  by  the  Department  of  Justice  result  in  con- 
sent orders.  Given  the  limited  resources  of  the  Antitrust  Division,  there  is  no 
realistic  alternative  to  this  process  if  we  are  to  have  effective  antitrust  enforce- 
ment. Even  if  the  Department  had  sufficient  resources  to  try  all  of  its  casas,  such 
a  process  would  be  wasteful  in  the  extreme  in  the  great  majority  of  cases  where 
adequate  relief  can  be  obtained  by  consent. 

Because  of  the  value  of  the  consent  decree  process,  any  modification  of  that 
process  which  would  have  the  effect  of  significantly  limiting  its  availability 
would  present  a  serious  threat  to  antitrust  enforcement.  But  this  does  not  mean 
that  the  consent  decree  process  cannot  be  improved.  With  a  few  exceptions,  I  be- 
lieve the  present  bill  follows  this  route  and  that  its  proposals  will  improve  tlie 
consent  decree  process  without  impairing  its  usefulness  as  an  instrument  of  anti- 
trust enforcement. 

Consent  decrees,  by  their  nature,  present  two  special  problems.  The  first  prob- 
lem is  one  of  public  confidence.  This  results  from  the  fact  that  while  consent 
decrees  take  place  after  a  public  decision  to  sue  has  been  made  and  announced  by 
the  Department  of  Justice,  they  are  the  product  of  private  negotiation  which 
affords  relatively  little  opportunity  for  participation  by  affected  persons  or  by 
the  courts.  Under  these  conditions,  suspicions  may  arise  that  the  government  has 
been  out-bargained  or  that  it  has  changed  its  original  position  as  a  result  of  im- 
proper political  pressures.  It  may,  of  course,  be  objected  that  the  same  opportuni- 
ties exist — and  occur  much  more  frequently — when  the  Deaprtment  decides  not 
to  bring  a  case.  In  the  latter  situation,  however,  there  at  least  is  no  public 
change  of  position,  with  its  inevitable  Implications  for  future  enforcement  policy, 
and  no  foreclosure  of  the  government's  opportunity  to  change  its  mind  and  to 
challenge  the  same  or  similar  practices  in  the  future. 

This  distinction  between  consent  orders  and  decisions  not  to  sue  suggests  the 
second  unique  feature  of  the  consent  decree  process.  This  is  the  fact  that 
consent  orders,  although  obviously  not  designed  as  announcements  of  public 
policy,  inevitably  are  viewed  by  the  public  as  one  of  the  means  by  which  the 
Department  announces  its  enforcement  policies.  It  Is  hardly  an  original  observa- 
tion that  the  breadth  of  the  antitrust  laws  gives  the  enforcement  agencies  the 
widest  possible  discretion  and  that  the  exercise  of  this  discretion  represents  an 
important  aspect  of  economic  regulation.  Because  of  this  discretion  in  antitrust 
enforcement,  what  the  Department  of  Justice  says  may  be  as  Important  as  what 
the  courts  decide. 
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The  Department  has  properly  recognized  that  this  discretion  creates  both  an 
opportunity  to  achieve  substantial  antitrust  compliance  by  the  announcement  of 
its  enforcement  intentions  and  an  obligation  to  provide  business  with  a  clear 
understanding  of  governmental  policy.  For  these  reasons,  the  Department  regu- 
larly makes  public  its  enforcement  intentions  through  such  devices  as  its  merger 
guidelines  and  in  the  speeches  and  other  public  statements  of  its  officials. 

Enforcement  policy  is  also  expressed,  of  course,  in  the  briefs  and  other  plead- 
ings vehich  the  Department  files  in  litigated  cases — and  in  the  consent  decrees 
which  it  negotiates  with  defendants. 

The  relief  requested  or  agreed  to  by  the  Department  in  an  antitrust  case  obvi- 
ously reflects  the  Department's  view  of  the  violation  alleged.  In  fact,  in  some 
cases  the  prayer  for  relief  is  more  revealing  than  the  allegations  of  the  com- 
plaint. And  because  such  a  large  proportion  of  antitrust  cases  are  terminated  by 
consent  decree,  these  decrees  are  inevitably  looked  to  for  guidance  and  cited 
as  precedent  by  businessmen  and  their  counsel — warnings  to  the  contrary  by 
Department  officials  notwithstanding.  On  occasion,  almost  an  entire  area  of 
antitrust  law  has  been  developed  through  a  series  of  consent  decrees — for  ex- 
ample, cases  challenging  reciprocal  dealing  have  almost  without  exception  been 
terminated  by  consent  decree  and  the  provisions  of  these  decrees  are  at  least  as 
instructive  as  the  complaints  themselves  in  .showing  what  the  Department 
believes  to  be  the  elements  of  the  offense. 

For  all  of  these  reasons,  consent  decrees  inevitably  play  a  major  role  in  the 
critical  function  of  articulating  antitrust  doctrine.  Where  for  undisclosed  rea- 
sons— however  meritorious  those  reasons  may  be — a  consent  decree  appears  in- 
consistent with  the  allegations  of  the  complaint  or  its  prayer  for  relief,  it  may 
seriously  Impair  this  function  of  the  antitrust  enforcement  process. 

This  is  partipularly  true  in  areas  of  legal  uncertainty.  From  the  point  of 
view  of  precedent  or  guidance  it  matters  little  whether  a  consent  decree  in  a 
civil  price-fixing  case  does  or  does  not  include  such  relief  as  a  requirement  for 
the  issuance  of  new  price  lists — the  presence  or  absence  of  such  a  provision 
obviously  conveys  no  indication  of  the  Department's  position  with  regard  to  the 
legality  of  simple  price  fixing.  But  where  the  complaint  Involves  complex  prac- 
tices such  as  patent  licensing  provisions,  or  where  it  challenges  changes  in 
industry  structure  resulting  from  mergers  or  alleged  monopolization,  public 
understanding  of  the  Department's  theory  may  be  strongly  affected  by  the  relief 
it  requests  or  accepts.  For  example,  where  a  merger  case  is  settled  on  the  basis 
of  the  divestiture  of  assets  other  than  those  acquired  in  a  challenged  transac- 
tion there  may  be  legitimate  question  as  to  whether  the  Department  is  still 
relying  on  the  theory  reflected  in  its  complaint.  This  is  not  to  say  that  such 
relief  may  not  be  appropriate,  but  merely  that  where  it  is  accepted  without 
explanation,  there  is  a  danger  that  public  confusion  with  regard  to  the  Depart- 
ment's enforcement  policy  may  result. 

The  provisions  of  S.  782  reflect  two  approaches  to  improving  the  effectiveness 
and  integrity  of  the  consent  decree  process.  First,  the  bill  includes  several 
provisions  which  contemplate  more  extensive  involvement  by  the  courts  in  the 
consent  decree  process.  These  include,  primarily,  the  requirement  of  a  judicial 
determination  that  a  proposed  decree  Is  in  the  public  interest  and  provisions  for 
the  participation  or  intervention  by  third  parties. 

The  other  approach  reflected  in  the  bill  is  directed  to  making  the  reasons 
underlying  the  acceptance  of  a  consent  decree,  and  the  process  by  which  it  was 
negotiated,  more  open  to  public  view.  These  provisions  include:  (1)  a  require- 
ment for  the  filing  of  a  "public  impact  statement"  which  would  recite  the  nature 
and  purpose  of  the  proceeding,  a  description  of  the  practices  giving  rise  to  the 
alleged  violation,  and  an  explanation  of  the  anticipated  effects  of  the  relief 
contained  in  the  proposed  judgment;  (2)  a  requirement  that  the  Department 
consider  and  respond  to  comments  submitted  by  interested  persons:  and  (3)  a 
requirement  that  the  defendant  file  with  the  court  a  description  of  all  com- 
munications, except  by  counsel  of  record,  with  any  government  oflScial  relating 
to  the  proposed  judgment. 

T  understand  that  Mr.  Campbell  will  address  himself  primarily  to  the  appropri- 
ate functions  of  the  courts  in  the  consent  decree  process.  While  I  agree  with 
Mr.  Campbell  that  the  courts  do  have  an  appropriate  function  in  some  circum- 
stances. I  believe  that  this  function  is  necessarily  a  limited  one.  as  he  also  points 
out.  Our  judicial  system  has  been  designed  for,  and  has  succeeded  in  performing, 
a  particular  function— the  determination  of  controversies  on  the  basis  of  an 
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adjudicated  record.  The  courts  have  no  special  expertise  to  determine,  absent 
such  a  record,  whether  a  proposed  consent  decree  is  in  the  public  interest ;  and, 
of  course,  if  the  making  of  a  record  is  required,  the  purposes  of  the  consent  decree 
process  have  been  defeated.  Moreover,  it  is  plain  that  the  courts  cannot  com- 
jiel  the  government  to  litigate  a  case  which  it  wishes  to  settle.  And  finally,  from 
the  point  of  view  of  the  need  for  the  coherent  and  consistent  development  of 
antitrust  policy,  courts  obviously  cannot  insist  that  a  consent  decree  reflect  a 
reliable  articulation  of  antitrust  doctrine.  This  can  be  done  only  by  the  Depart- 
ment of  Justice. 

For  these  reasons,  it  is  my  view  that  primary  reliance  for  improvement  of 
the  consent  decree  function  must  continue  to  rest  with  the  Department  of  Justice. 
The  principal  function  of  the  courts  must  be  to  insure  the  meaningful  perform- 
ance of  the  other  requirements  of  the  bill  which  provide  for  greater  public 
exposure  and  explanation  of  the  consent  decree  process. 

Of  these  provisions,  the  most  significant  is  the  requirement  for  the  filing  and 
publication  by  the  Department  of  a  statement  explaining  the  purpose  of  the 
proceeding,  the  anticompetitive  practices  involved,  and  the  anticipated  effects 
of  the  relief  contained  in  the  proposed  consent  judgment.  Such  an  explanation 
will  require  the  Department  to  relate  the  provisions  of  the  decree  to  its  views 
of  the  requirements  of  the  antitrust  laws.  This  should  provide  a  valuable  vehicle 
for  the  explication  of  antitrust  enforcement  policy  and  should  prevent  the  con- 
fusion— or  the  suspicion — which  may  arise  where  the  provisions  of  the  decree 
do  not  on  their  face  appear  consistent  with  the  prayer  for  relief  or  the  allega- 
tions of  the  complaint.  It  goes  without  saying  that  the  requirement  will  also  make 
it  more  difficult  for  the  Department  to  justify  an  obviously  weak  decree  and  will 
provide  a  basis  on  which  the  court  may  decide  whether  acceptance  of  the  decree 
is  truly  in  the  public  interest. 

The  requirement  for  such  a  public  explanation  of  the  basis  of  a  consent  decree 
is  not  a  new  idea.  Professor  Louis  Schwartz  suggested  such  a  requirement  in  a 
dissenting  statement  in  the  1955  Report  of  the  Attorney  General's  Committee  to 
Study  the  Antitrust  Laws.  This  recommendation  was  repeated  in  the  1959  Report 
of  the  House  Antitrust  Subscommittee  on  the  Department  of  Justice's  consent 
decree  program.  The  report  stated,  "When  the  Department  of  Justice  presents 
a  consent  decree  to  the  court  for  its  approval,  it  should  be  accompanied  by  a 
statement  that  sets  forth  the  facts  involved,  the  defendant's  position,  the  meaning 
of  the  provisions  used  in  the  decree,  and  the  reasons  that  form  the  basis  for  the 
Department's  acceptance  of  the  particular  compromise.  The  necessity  to  make 
such  a  statement  should  go  far  to  insure  against  arbitrary  action  in  the  consent 
disposition  of  antitrust  litigation."  It  is  also  interesting  to  note  that  in  a  differ- 
ent statutory  context  8  U.S.C.  §  1329  requires  that  the  reasons  for  the  settlement 
of  various  immigration  and  naturalization  suits  must  be  disclosed  and  made  a 
matter  of  record. 

My  only  suggestion  with  regard  to  this  provision  of  S.  782  is  that  it  might  ex- 
pressly require  that  the  Department's  statement  include  an  explanation  of  any 
respects  in  which  the  proposed  judgment  differs  from  the  prayer  for  relief  or  does 
not  clearly  respond  to  the  allegations  of  the  complaint.  It  is  my  understanding 
that  such  an  explanation  is  presently  required  by  the  Federal  Trade  Commission's 
internal  procedures  when  its  staff  submits  a  proposed  consent  agreement  to  the 
Commission  for  approval. 

At  the  same  time,  I  think  the  bill's  requirements  that  the  Department's  state- 
ment include  a  description  of  the  remedies  available  to  potential  private  plain- 
tiffs, the  procedures  available  for  modification  of  the  judgment,  and  a  decrip- 
tion  and  evaluation  of  the  alternatives  to  the  proposed  judgment  might  well  be 
eliminated.  These  matters  should  be  well  enough  understood  by  the  affected 
parties,  or  at  least  by  their  lawyers,  and  their  inclusion  unnecessarily  adds  to  the 
burden  which  the  requirement  imposes  on  the  Department  of  Justice. 

The  section  of  the  bill,  which  provides  for  consideration  and  response  by  the 
Department  with  regard  to  comments  concerning  the  proposed  consent  decree, 
:  appropriately  supplements  the  requirement  for  a  statement  explaining  the  pro- 
ceeding and  its  proposed  disposition.  This  section  will  insure  that  the  Department 
in  fact  considers  and  responds  to  all  expressed  concerns  relating  to  the  decree 
and  not  merely  to  the  problems  which  may  occur  to  it  in  the  preparation  of  its 
initial  statement. 

The  remaining  section  of  the  bill  relating  to  greater  public  exposure  of  the 
■consent  decree  process  would  require  the  filing  with  the  court  of  a  description 
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of  all  written  and  oral  communications  (other  than  by  counsel  of  record)  by  or 
on  behalf  of  the  defendant,  with  any  government  oflBcial  concerning  the  proposed 
decree.  The  provision  properly  refrains  from  seeking  to  prohibit  such  communi- 
cations since  they  may  be  appropriate  and  in  fact  may  serve  a  valuable  function. 
Other  agencies  of  the  government  may  well  possess  special  knowledge  concerning 
the  industry  or  practices  concerned  and  there  is  surely  no  reason  why  these 
agencies  should  not  be  encouraged  to  communicate  such  information  to  the  De- 
partment. Moreover,  by  excluding  contacts  made  by  counsel  of  record,  this  pro- 
vision of  the  bill  properly  declines  to  require  burdensome  intrusion  into  all  of 
the  many  routine  contacts  which  are  a  necessary  part  of  a  consent  decree 
negotiation.  My  only  suggestion  concerning  the  drafting  of  this  section  is  that 
the  requirement  for  the  recording  of  contacts  by  officials  of  the  company  with 
the  Department  of  Justice  be  deleted  since,  in  many  instances,  officials  of  the 
company  accompany  counsel  of  record  in  the  routine  negotiations  with  the  De- 
partment. With  this  exception,  however,  I  see  no  reason  why  communicaLioiis 
with  other  branches  of  the  government  concerning  a  proposed  decree  should  not 
be  recorded  and  I  do  not  believe  that  such  a  requirement  should  inhibit  such 
communications  where  they  are  appropriate. 

The  one  reservation  I  would  voice  concerning  the  bill's  requirements  for 
statements  explaining  proposed  consent  decrees  and  responding  to  comments  re- 
ceived from  others  is  the  additional  burden  which  this  will  inevitably  place  on 
Antitrust  Division  officials.  Such  statements  inevitably  will  be  among  the  most 
important  expressions  of  the  Department's  antitrust  enforcement  policy  and 
will  be  relied  upon  and  cited  as  precedent  by  businessmen  and  their  counsel. 
As  I  have  already  stated,  this  is  as  I  think  it  should  be.  Indeed,  the  proposition 
that  consent  decrees  should  be  publicly  explained  in  the  broader  context  of  en- 
forcement policy  is  at  the  heart  of  my  support  for  these  provisions.  By  the 
same  token,  however,  the  significance  that  will  he  attached  to  the  Department's 
statements  makes  it  clear  that  they  will  require  the  most  careful  preparation  and 
review  at  the  highest  level  of  the  Antitrust  Division — a  place  where  available 
manpower  is  a  very  scarce  resource.  This  cost  should  be  considered  by  the  Con- 
gress and  adequate  appropriations  should  be  provided  for  the  performance  of 
these  additional  functions. 

Mr.  Hammond,  No,  I  think  there  are  a  number  of  things  that  can 
well  be  included  in  the  record  only. 

I  would  like  to  say  at  the  outset  that  both  Mr.  Campbell  and  I  are 
engaged  in  private  practice.  We  both  represent  clients  who  might  be 
affected  by  the  provisions  of  this  bill. 

And  while  we  both  appear  today  in  our  pereonal  capacities  to  ex- 
press our  individual  views  on  this  bill,  I  did  want  to  make  that  fact 
clear  for  the  subcommittee  to  consider  in  giving  any  consideration  it 
does  to  what  we  have  to  say. 

Senator  Tunney.  Absolutely. 

Mr.  Hammond.  I  want  to  comment  today  only  on  the  part  of  the  bill 
that  deals  with  the  revised  consent  decree  procedures.  The  other  two 
parts  of  the  bill,  increasing  the  criminal  penalties  and  amending  the 
Expediting  Act  have  been  commented  on  before  in  the  course  of  pro- 
posed legislation. 

I  would  just  like  to  say  that  I  endorse  both  of  those  provisions.  T 
think  both  of  them  would  make  a  substantial  contribution  to  the  en- 
forcement of  the  antitrust  laws. 

The  new  part  of  the  bill,  of  course,  is  that  which  deals  with  consent 
decree  procedures,  and  I  don't  think  anybody  underestimates  the  im- 
portance of  the  role  of  consent  decrees.  As  everyone  has  noted,  the  great 
majority  of  antitrust  cases  are  settled  by  consent  decree,  and  given  the 
resources  of  the  Antitrust  Division,  I  think  there  is  really  no  realistic 
alternative  to  that. 

And  I  would  add  that  even  if  the  Department  had  substantially 
more  resources.  T  think  those  resources  ought  to  be  spent  bringing  more 


cases,  rather  than  in  the  wasteful  process  of  litigating  cases  wnere 
both  parties  agree  on  that  relief  that  is  adequate. 

Because  of  the  value  of  the  consent  decree  procedure,  I  think  any 
modification  which  would  limit  its  availability  would  be  a  serious 
threat  to  antitrust  enforcement.  But  that  doesn't  mean  that  the  consent 
decree  process  can't  be  improved.  And  I  think  that  this  bill  looks  in 
the  direction  of  improving  that  procedure  without  threatening  its 
usefulness. 

Getting  to  the  heart  of  the  problem,  consent  decrees,  by  their  nature, 
present  two  problems.  Tlie  ^rst  is  simply  one  of  i7ublic  confidence. 
Consent  decrees  take  place  after  there  has  been  a  public  decision  to  sue, 
annoimced  and  taken  by  the  Department. 

On  the  other  hand,  they  are  the  product  of  private  negotiation  which 
affords  relatively  little  opportunity  for  participation  by  affected  pev- 
sons  or  by  the  courts.  And  under  these  conditions,  I  suppose  it  is 
natural  that  suspicions  may  arise  that  the  Government  has  been  out- 
bargained, or  that  it  has  changed  its  position  because  of  improper 
pressures  of  some  kind. 

Now,  T  know  the  objection  can  be  made  that  the  same  opportunities 
exist  and  occur  a  lot  more  frequently  when  the  Department  simply 
decides  not  to  bring  a  suit. 

But,  at  least  in  this  situation,  there  isn't  any  public  change  of  posi- 
tion as  there  may  be  in  the  case  of  a  consent  decree,  with  its  inevitable 
implications  for  future  enforcement  policy,  and  there  is  no  foreclosure 
of  the  Government's  opportunity  to  change  its  mind  and  to  challenge 
the  same  or  similar  practices  sometime  in  the  future. 

So  there  is  a  distinction,  and  I  think  this  distinction  suggests  the 
second  unique  feature  of  the  consent  decree  process.  This  is  the  fact 
that  consent  orders,  while  they  are  not  designed  as  announcements  of 
public  policy,  inevitably  are  viewed  by  the  public  as  one  of  the  means 
by  which  the  Department  announces  its  enforcement  policies. 

It  is  not  an  original  observation  to  note  that  the  breadth  of  the  anti- 
trust laws  gives  the  Department  immense  discretion  in  the  kind  of 
cases  that  it  brings,  and  that  the  exercise  of  this  discretion  is  an  impor- 
tant aspect  of  economic  regulation. 

And  because  of  this  discretion  what  the  Department  says  may  often 
be  considerably  more  important  to  businessmen  than  what  the  courts 
actually  decide. 

The  Department  has  properly  recognized  that  this  discretion  that 
it  is  given  creates  both  an  opportunity  to  achieve  substantial  compli- 
ance with  the  antitrust  laws  and  with  their  purposes  by  making  clear 
its  enforcement  intentions  and  at  the  same  time  an  obligation  to  give 
business  as  clear  an  understanding  as  possible  of  Government  policy  in 
this  area. 

For  these  reasons  the  Government  has  announced  its  intentions 
through  devices  such  as  formal  guidelines  and  through  less  formal 
means  such  as  speeches  and  other  public  statements. 

Also,  of  course,  its  policy  is  expressed  through  briefs  and  other 
pleadings  Hiich  it  files  in  litigated  cases,  and  most  relevant  to 
our  discussion  today,  in  the  consent  decrees,  which  it  negotiates  with 
defendants. 

The  relief  that  the  Department  requests  or  agrees  to  in  an  antitrust 
case  obviously  can't  be  separated  from  its  views  of  the  violation.  In 
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fact,  in  some  cases  the  prayer  for  relief  in  an  antitrust  case  is  consid- 
erably more  revealing  and  provides  more  guidance  to  the  bar  than  the 
allegations  of  the  complaint  itself. 

Ajid  because  such  a  large  proportion  of  antitrust  cases  are  termi- 
nated by  consent  decrees,  these  decrees  are  inevitably  looked  to  for 
guidance  and  are  cited  as  precedent  by  businessmen  and  by  their 
counsel. 

In  fact,  there  are  occasions  where  almost  an  entire  area  of  antitrust 
law  is  built  up  by  the  consent  decree  process.  For  example,  in  the  area 
of  the  law  involving  the  challenge  of  reciprocity  as  a  practice,  cases 
have  almost  invariably  been  settled  by  consent  decree,  and  you  learn  a 
lot  more  about  what  the  Department  views  as  the  elements  of  the  vio- 
lation, and  what  is  or  is  not  legal,  by  looking  at  the  prayers  for  relief 
and  the  consent  settlements  in  those  cases  than  j^ou  could  by  looking 
to  any  court  decisions,  which,  for  the  most  part,  simply  aren't  there. 

For  all  these  reasons,  I  believe  that  consent  decrees  inevitably  play 
a  major  role  in  the  critical  function  of  forming  and  articulating  anti- 
trust doctrine.  However,  where  for  reasons  which  are  undisclosed, 
however  meritorious  those  reasons  maj^  be,  a  consent  decree  appears 
inconsistent  with  the  allegations  of  the  complaint  or  its  prayer  for  re- 
lief, it  may  seriously  impair  this  function  of  the  antitrust  enforcement 
process. 

To  give  an  example,  we  often  find  cases  challenging  methods  of 
distribution  or  challenging  patent  licensing  practices,  which  challenge- 
a  number  of  facets  of  the  arrangement  between  the  parties,  and  ask  for 
relief  on  each  of  them. 

Now,  if  the  consent  decree  in  such  a  case  doesn't  get  relief  on  some 
of  those  practices,  there  may  be  perfectly  good  reasons  for  this.  It  may 
be  that  the  Government  has  decided  that,  as  is  always  true,  some  of 
those  practices  are  more  important  than  others,  and  if  it  gets  relief  on. 
the  important  ones,  it  doesn't  need  relief  on  all  of  them.  Or  it  may  have- 
found,  on  looking  at  the  matter  further,  it  didn't  have  the  evidence 
that  it  originally  thought  it  had  on  some  of  them.  Or  it  may  simply 
have  changed  its  mind,  and  decided  that  some  of  them  weren't  illegal. 
But  unless  we  have  an  explanation  of  the  decision,  the  function  of  the 
decree  in  explaining  to  the  public  what  the  Division's  view  of  the  law 
is,  has  been  impaired.  And  I  think  tliat  is  a  serious  shortcoming  in 
some,  although  by  no  means  all,  antitrust  decrees. 

The  provisions  of  the  bill  we  are  considering  toda}' — and  I  am 
speaking  principally  of  your  bill,  rather  than  Senator  Bayh's  bill,, 
whicli  1  really  haven't  looked  at  that  carefully — take  two  approaches 
to  improving  the  effectiveness  and  the  integrity  of  the  consent  decree 
process.  First,  it  contains  several  provisions  which  contemplate  mora- 
extensive  involvement  by  the  courts  in  the  consent  decree  process. 

These  include,  of  course,  the  requirement  of  a  judicial  determination 
that  a  proposed  decree  is  in  the  public  interest  and  the  provisions  for 
greater  participation  or  intervention  by  third  parties. 

The  other  approach  reflected  in  the  bill  is  directed  toward  making 
the  reasons  miderlying  the  acceptance  of  the  decree,  and  tlie  process 
by  which  it  was  negotiated,  more  open  to  public  view.  These  include, 
as  has  been  discussed  this  morning,  the  requirement  of  a  public  impact 
statement,  the  requirement  that  the  Department  consider  and  respond 
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to  comments  submitted  by  others,  and  the  requirement  that  the  de- 
fendant file  with  the  court  a  description  of  communications  with  Gov- 
ernment officials. 

Mr.  Campbell  is  going  to  address  himself  primarily  to  the  appro- 
priate functions  of  the  courts  in  the  consent  decree  process.  I  agree 
with  Mr.  Campbell  that  the  courts  do  have  an  appropriate  function  in 
this  process,  but  I  must  say  that  I  believe  it  is  necessarily  a  limited 
one,  and  he  points  this  out,  as  well. 

Our  judicial  system  is  well  designed  and  performs  well  with  regard 
to  a  particular  function,  that  is.  deciding  controversies  on  an  adjudi- 
cated record.  I  don't  think  the  courts  have  any  special  expertise,  which 
absent  a  record,  enables  tliem  to  second  guess  the  Department  in  a 
reliable  way,  and  make  a  judgment  whether  a  consent  decree  is  in  the 
public  interest. 

And,  of  course,  if  we  make  the  record  that  is  necessary  for  the 
courts  to  act,  and  on  which  they  normally  act,  we  have  defeated  the 
purpose  of  the  consent  decree  procedure. 

Moreover,  it  is  plain  that  the  courts,  whatever  they  try  to  do,  simply 
cannot  compel  the  Government  to  litigate  a  case  that  it  wants  to  settle. 
And,  finally,  from  the  point  of  view  that  I  have  been  discussing  this 
morning,  of  the  need  for  coherent  and  consistent  development  of  anti- 
trust policy,  the  courts  obviously  can't  insist  that  a  consent  decree 
reflect  a  reliable  articulation  of  antitrust  doctrine.  This  has  to  be  done 
by  the  Department,  itself. 

For  these  reasons,  it  is  my  view  that  primary  reliance  for  improve- 
ment of  the  consent  decree  process  has  to  continue  to  rest  with  the 
Department  of  Justice,  and  for  that  reason,  as  I  see  it.  the  principal 
function  of  the  courts  should  be  to  make  sure  that  the  other  provisions 
of  the  bill  do,  in  fact,  work  well,  and  aren't  merely  given  lipservice. 

Of  these  other  provisions,  the  most  significant  is  the  requirement  for 
the  filing  and  publication  by  the  Department  of  a  statement  explain- 
ing the  purpose  of  the  proceeding,  the  alleged  anticompetitive  prac- 
tices, the  anticipated  effects  of  the  relief,  and  so  forth. 

I  think  this  should  provide  a  valuable  vehicle  for  the  explanation  of 
antitrust  policy,  and  should  prevent  the  confusion,  and  sometimes  the 
suspicion,  which  arises  when  the  provisions  of  the  decree  appear  on 
their  face  not  to  be  consistent  with  the  prayer  for  relief  or  the  allega- 
tions of  the  complaint. 

It  goes  without  saying,  of  course,  that  this  requirement  also  will 
make  it  more  difficult  for  the  Department  to  justify  an  obviously 
weak  decree,  and  will  provide  a  basis  on  which  the  court  can  decide 
whether  the  acceptance  of  the  decree  is  proper. 

I  think  it's  interesting  that  this  idea  for  the  requirement  of  a  public 
explanation  isn't  that  new.  Professor  Schwartz,  I  found,  suggested 
such  a  requirement  in  a  dissenting  statement  in  the  1955  report  of  the 
Attorney  General's  committee  studying  the  antitrust  laws,  and  that  it 
also  was  one  of  the  recommendations  of  the  1959  report  of  the  House 
Antitrust  Subcommittee  on  the  Department's  consent  decree  proce- 
dui'os.  I  think  it  is  worth  quoting  tliat  statement  where  that  repoi-t 
said: 

When  the  Department  of  Justice  presents  a  consent  decree  to  the  court  for 
its  approval,  it  should  be  accompanied  by  a  statement  that  pets  forth  the  facts 
involved,  the  defendant's  position,  the  meaning  of  the  provisions  used  in  the 
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decrt-e,  and  the  reasons  that  form  the  basis  for  the  Department's  acceptance  of 
the  particular  compromise.  The  necessity  to  make  such  a  statement  should  go 
far  to  insure  against  arbitrary  action  in  the  consent  disposition  of  antitrust 
litigation. 

It  is  also  interesting  to  note  that  in  a  different  statutory  context, 
section  1329  of  title  8  of  the  United  States  Code  requires  that  the 
reasons  or  the  settlement  of  various  immigration  and  naturalization 
suits  must  be  disclosed  and  made  a  matter  of  record. 

I  think  my  only  suggestion  with  respect  to  this  provision  of  the 
bill  is  that  it  might  expressly  require  that  the  Department's  statement 
include  an  explanation  of  any  respects  in  which  the  proposed  judg- 
ment differs  from  the  prayer  for  relief,  or  does  not  clearly  respond  to 
the  allegations  of  the  complaint. 

It  is  my  understanding  that  the  requirement  for  such  an  explanation 
is  presently  part  of  the  internal  procedures  of  the  Federal  Trade 
Commission.  It  is  required  when  the  staff  of  the  FTC  submits  a  pro- 
posed decree  to  the  Commission  for  its  approval. 

At  the  same  time,  I  think  the  bill's  requirements,  which  have  been 
discussed  this  morning,  for  a  description  of  the  remedies  available  to 
potential  private  plaintiffs,  the  procedures  available  for  modification, 
and  a  description  of  alternatives,  really  could  be  eliminated. 

It  seems  to  me  these  are  well  enough  known — at  least  the  first  two 
are  well  enough  known — to  interested  parties,  or  to  their  lawyers. 
As  to  the  one  about  alternatives,  I  must  say  I  am  not  quite  sure  of  what 
that  means.  If  it  really  means  talking  about  all  the  other  possible 
things  the  decree  could  require,  it  seems  to  me  that  would  add  sub- 
stantially to  the  burden  involved. 

As  to  the  other  sections,  I  think  the  section  of  the  bill  which  pro- 
A'ides  for  consideration  and  response  by  the  Department  with  regard 
to  the  comments  of  others  is  obviously  an  appropriate  supplement  to 
the  requirement  for  the  public  impact  statement,  since  it  will  make 
sure  that  the  Department  considers  and  responds  to  the  expressed  con- 
cerns of  all  parties  and  not  simply  to  the  things  that  occur  to  it  when 
it  files  its  initial  statement. 

Tlie  remaining  section  of  the  bill,  which  relates  to  the  greater  public 
exposure  of  the  consent  decree  process,  would  require  the  filing  with 
the  court  of  a  description  of  all  written  and  oral  communications,  other 
than  by  counsel  of  record,  by  or  on  behalf  of  the  defendant  with  any 
Grovernment  official  in  the  consent  decree  process. 

Tliis  provision.  I  think  properly  refrains  from  seeking  to  prohibit 
such  communications  since  they  are  appropriate  and,  in  fact,  do  serve 
a  valuable  function  in  some  cases. 

Other  agencies  of  the  Government  sometimes  possess  special  knowl- 
edge concerning  an  industry  or  the  practices  concerned,  and  there  is 
snivel y  no  reason  why  they  shouldn't  be  urged  to  commimicate  this 
kind  of  information  to  the  Department. 

In  addition,  by  excluding  contacts  made  by  counsel  of  record,  this 
provision  of  the  bill  properly  declines  to  require  a  burdensome  intru- 
sion into  all  of  the  many  routine  contacts  which  are  a  necessary  and 
essential  part  of  consent  decree  negotiation.  My  only  comment  or  sug- 
gef-'tion  concerning  the  drafting  of  this  part  of  the  bill  is  that  the  re- 
quirement for  the  recording  of  contacts  by  officials  of  the  company 
with  the  Justice  Department  could  well  be  deleted.  In  the  normal, 
routine  negotiating  process,  representatives  of  the  company  very  often 


arc^mpanj'-  counsel  of  record  in  Trhftt  is  often  a  long  series  of  meetings, 
and  I  see  no  particulai*  reason  why  those  routine  contacts  pose  any 
tliiMiat  or  need  to  be  recoi'ded.  But  witli  this  exception,  I  don't  see  wliy 
communications  with  other  branches  of  the  Go^•ernment  concerning  a 
proposed  decree  shouldn't  be  recorded,  and  T  don't  tliink  that  the  re- 
quii-emcnt  that  tliey  be  recorded  will  inhibit  communications  of  this 
kind  when,  in  fact,  they  are  appropriate. 

The  ono,  reservation  I  think  should  be  expressed  concerning  the 
public  impact  statement  is  that  unlike  the  previous  witness.  T  do  think 
it  would  impose  a  substantial  burden  on  the  Antitrust  Division,  This 
is  not  an  ordinary  pleading.  These  explanations  really  will  be  an- 
nouncements of  the  Division's  poHcy.  and  T  think,  as  T  have  said,  that 
this  is  as  it  should  be.  This  is  a  useful  function  that  they  should 
perform. 

But  where  statements  are  going  to  be  taken  as  official  statements  of 
policy,  I  know  from  experience  that  a  great  deal  of  time  and  effort 
is  going  to  go  into  their  preparation. 

One  analogy  I  think  of  is  the  requirement  that  the  Department  com- 
ment on  all  bank  mergers.  I  know  that  doesn't  appear  that  big  a  bur- 
den when  you  first  look  at  it,  but  it  has  required  a  substantial  amount 
of  time  that  a  lot  of  people  in  the  Department  would  rather  spend 
doing  other  things.  This  is  because  the  Department  takes  its  respon- 
sibilities seriously,  and  tries  to  be  sure  that  its  comments  are  respon- 
sible and  consistent  and  that  they  provide  guidance  to  the  public  and 
to  members  of  the  bar. 

And  so  I  think  a  great  deal  of  work  at  the  highest  level  of  the  Divi- 
sion is  going  to  go  into  this.  I  don't  think  that  is  a  reason  for  rejecting 
the  proposal.  In  fact,  I  think  will  be  effort  well  spent,  but  I  think  that 
the  Congress  ought  to  relaize  the  effort  is  going  to  be  there,  and  that 
it  ought  to  be  taken  care  of  in  the  appropriations  that  are  provided 
for  the  operation  of  the  Division. 

Senator  Tunney.  Now,  just  on  that  point,  how  many  years  did  you 
serve  at  the  Antitrust  Division  of  the  Justice  Department  ? 

Mr.  Hammond.  I  served  in  the  Division  from  1956  to  1961,  and  then 
I  served  in  the  Federal  Trade  Commission  until  1965,  and  then,  again, 
in  the  Antitrust  Division  from  1965  to  1969. 

Senator  Tunney.  Thank  you. 

STATEMENT  OF  JAMES  S.  CAMPBELL,  ATTOENEY 
[Mr.  Campbell's  prepared  statement  follows :] 

Statement  of  Jaiies  S.  Campbell  on  S.  782,  The  Antitrust  Pbocedubes  awd 

Penalties  Act,  Mabch  15, 1973 

I  am  happy  to  respond  to  the  invitation  of  the  subcommittee  to  state  my  per- 
sonal views  on  S.  782,  the  proposed  Antitmst  Procedures  and  Penalties  Act 
My  appearance  today  is  as  an  individnal,  but  I  wish  to  have  the  record  reflect 
that  I  am  an  attorney  presently  engaged  in  the  private  practice  of  antitrust  law 
and,  more  specifically,  in  the  negotiation  of  consent  settlements  of  government 
antitrust  cases.  Accordingly,  I  represent  clients  who  might  be  affected  by  and 
have  an  interest  in  the  provisions  of  this  bill.  While  in  my  judgment  this  repre- 
sentation does  not  prevent  me  from  making  at  this  time  an  objective  statement  of 
my  personal  views  concerning  the  bill,  that  is  a  matter  which  the  subcommittee 
can  and  should  properly  determine  for  itself,  in  light  of  whatever  intrinsic  merit 
my  statement  may  have. 

In  the  first  place,  I  would  like  to  state  my  agreement  with  the  views  that  have 
just  been  expressed  by  Mr.  Hammond.  I  believe  that  the  objectives  of  S.  782  are 


worthwhile.  Public  confidence  in  the  process  of  consent  decree  negotiation,  and 
the  quality  of  that  process,  can  be  strengthened  by  requiring  a  public  statement 
by  the  Department  of  Justice  of  the  basis  for  the  settlement,  by  providing  for  a 
more  careful  consideration  of  the  interests  of  third  parties,  and  by  disclosing 

relevant  non-lawyer  contacts  by  the  consent  decree  defendant  with  Govern- 
mental officials. 

These  requirements  are  certainly  the  heart  of  the  bill,  as  Mr.  Hammond  has 
indicated.  I  suspect  that  these  hearings  will  reveal  rather  less  disagreement  over 
the  basic  merits  of  these  requirements — though  some  of  them  will  surely  be  con- 
troversial— and  rather  more  disagreement  over  the  sections  of  the  bill  that 
attempt  to  define  the  proper  role  of  the  courts  in  the  consent  decree  process. 
These  are  sections  2(d),  (e)  and  (g),  and  it  is  principally  to  these  sections  that 
I  intend  to  address  my  prepared  remarks  this  morning. 

The  "court  provisions"  of  the  bill  are  obviously  designed  to  facilitate  judicial 
siipervision  of  the  consent  decree  process  without  undermining  the  ability  of  the 
Government  to  achieve  its  antitrust  enforcement  objectives  by  settlement  rather 
than  by  trial.  Thus  Section  2(d)  requires  that  before  entering  a  consent  decree, 
the  court  shall  determine  that  the  decree  is  in  the  public  interest.  Section  2(e) 
sets  forth  a  variety  of  procedures  through  which  the  court  can  apprise  itself  of 
the  facts  necessary  to  make  the  public  interest  determination,  while  Section  2(g) 
makes  it  clear  that  none  of  this  fact-gathering  will  have  the  effect  of  turning  the 
consent  decree  into  evidence  of  guilt  in  subsequent  private  treble  damage 
litigation. 

In  analyzing  these  provisions,  I  would  begin  by  noting  that  these  court  pro- 
visions of  the  bill  are  closely  related  to  the  proper  functioning  of  the  provisions 
relating  to  the  Department's  impact  statement  and  to  the  defendant's  disclosure 
of  contacts.  Obviously,  the  realization  that  the  court,  in  making  its  public  interest 
determination,  will  review  the  impact  statement  will  tend  to  encourage  the 
Justice  Department  to  prepare  a  careful,  accurate  statement,  with  the  benefits 
that  will  flow  from  that  effort.  If  there  were  no  judicial  role  in  the  consent  proc- 
ess at  all,  the  impact  statement  could  well  become  a  pro  forma  exercise  of  little 
value. 

The  second  point  to  be  made  in  this  connection  is  that  it  is  well  established  in 
the  case  law  that  the  entry  of  a  consent  decree  is  a  judicial  act,  and  not  merely 
the  execution  of  a  private  contract  between  two  adversary  parties.  That  teaching 
goes  back  at  least  to  the  Supreme  Court's  decision  in  United  (States  v.  Sivift  & 
Co.,  286  U.S.  106,  115  (1932).  It  has  also  been  dear  for  nearly  as  long  that  the 
court  should  perform  the  judicial  act  of  entering  an  antitrust  consent  decree  only 
if  it  believes  that  the  settlement  is,  in  the  words  of  a  1942  District  Court  decisaon. 
"equitable  and  in  the  public  interest."  United  States  v.  Radio  Corporation  of 
America,  46  F.  Supp.  6.54,  655  (D.  Del.  1942),  appeal  dismissed,  318  U.S.  796 
(1943).  So  the  idea,  reflected  in  Section  2(d)  of  the  bill,  that  the  court  has  a 
rele  to  play  in  seeing  that  antitrust  settlements  are  in  the  public  interest,  is  a 
concept  that  has  considerable  precedent  supporting  it. 

Now  what  is  less  clear  from  the  decided  cases  is  just  what  factors  the  court 
should  take  into  account  in  making  its  public  interest  determination  and  how  it 
should  ST  ahont  gettincr  the  facts  that  it  believes  are  relevant.  The  difliculty 
here  stems  from  the  fact  that  the  court's  role  in  approving  consent  settlements 
is.  in  the  nature  of  things,  a  sharply  limited  one. 

The  limitations  on  the  court's  role  arise  from  the  fact  that  the  court  can  go 
only  so  far  in  second-guessing  the  .Justice  Department's  determination  that  the 
proposed  settlement  is  a  good  one.  In  1937,  Donald  Turner,  then  assistant  at- 
torney general  for  antitrust,  succinctly  stated  the  principal  factors  which  moti- 
vate the  Antitrust  Division  in  consent  negotiations:  "While  we  consider  it  our 
principal  concern  to  secure  effective  and  rapid  relief  at  the  least  cost  in  enforce- 
ment resources,  we  also  consider  factors  such  as  the  effect  of  the  decree  on  treble 
damage  plaintiffs:  the  culpability  of  the  defendants:  the  need  for  speedy  relief: 
the  likelihood  that  trial  would  afford  additional  desirable  relief;  the  effect  that 
consent  to  the  decree  might  have  on  similar  cases ;  and,  of  course,  the  strength 
of  our  case  on  the  facts  and  on  the  law."  (Letter  to  Senator  Gaylord  Nelson, 
Nov.  10,  1967.) 

N<iw  it  is  clear  that  some  of  these  factors — such  as  the  degree  of  the  de- 
fendant's culpability  and  the  strength  of  the  Government's  case — are  matters 
that  simjily  can't  be  probed  by  the  court  without  a  full  trial,  and  yet  these  factors 
may  be  a  vital  part  of  the  .Justice  Department's  determination  to  enter  into  the 
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particular  settlement.  (Another  relevant  factor  that  the  court  can't  fully  assess 
is  the  impact  of  settlement  vel  non  on  the  Department's  allocation  of  enforcement 
resources.)  If  the  court  attempts  to  get  into  these  matters  very  deeply,  it  may  end 
up  having  a  kiud  of  juini-trial  and  delaying  the  settlement  to  the  point  where  the 
need  for  .speedy  relief — another  relevant  factor — is  largely  frustrated. 

And,  of  cour.se.  looming  very  large  at  all  times  is  the  twin  fact  that  the  court 
can  neither  compel  the  Government  to  prosecute  its  case  nor  force  the  defendant 
to  consent  to  any  particular  settlement.  Nor  can  would-be  intervenors  complain- 
ing about  the  decree  make  the  Government  go  forward  or  the  defendant  capitu- 
late. If  the  court  rejects  a  proposed  cou.sent  decree,  it  cannot  control  what  will 
he  substituted  for  it.  This  is  a  fact  of  life  that  the  courts  will  always  take  into 
at-couut  in  reviewing  consent  decrees,  and  Section  2(d)  ought  to  be  drafted  with 
this  basic  consideration  in  mind. 

Having  pointed  out  some  of  the  limits  on  the  court's  role  in  the  consent  decree 
process,  let  me  now  try  to  state  more  affirmatively  what  the  courts  can  do  in 
furtherance  of  the  public  interest.  I  would  put  these  affirmative  duties  of  the 
court  under  three  headings. 

The  first,  to  which  I  have  already  alluded,  is  the  court's  duty  to  insure  that  the 
Department  of  Justice  makes  an  adequate  disclosure  to  the  court  of  the  con- 
siderations that  have  led  it  to  propose  the  particular  consent  settlement.  This 
is  really  a  procedural  function,  because,  as  I  have  indicated,  the  court  can't 
properly  second-guess  the  Department  as  to  many  of  these  considerations.  But 
still  the  court  can,  by  requiring  adequate  disclosure,  at  least  make  sure  that  the 
Department's  decisional  processes  are  of  sufficient  quality  and  integrity  to 
bear  public  consent  settlements  that  are  in  fact  in  the  public  interest. 

At  the  present  time,  the  courts  do  not  normally  require  disclosure  of  the 
considerations  leading  the  Department  to  settle  antitrust  cases,  as  is  indicated 
by  the  recent  Supreme  Court  affirmance  of  Judge  Blumenfeld's  decision  in  the 
IT  T-Hartford  case,  in  which  he  held  that  the  Justice  Department  was  not  under 
a  duty  to  disclose  that  ITT's  "hardship"  claim  was  a  motivating  factor  in  the 
Department's  willingness  to  enter  into  settlement  negotiations.  U.S.  v.  ITT 
Corp.,  1972  Trade  Cases  1|  74,152   (Sept.  7.  1972),  affirmed  s«6  nom.  Nader  v. 

United  States. U.S. (February  20,  1973).  I  take  it  that  the  intent  and 

effect  of  S.  782  is  to  change  this  kind  of  result. 

The  second  area  in  which  the  courts  have  an  affirmative  role  to  play  in  the 
■consent  decree  process  relates  to  the  impact  of  consent  settlements  on  the  eco- 
nomic interests  of  third  parties.  Here  I  do  not  refer  primarily  to  potential 
treble  damage  plaintiffs  who  typically  wish  the  government  to  litigate  rather 
than  settle,  even  where  some  definite  relief  now  is  clearly  more  in  the  public 
interest  than  incurring  the  risk  that  at  a  later  time,  after  an  unsuccessful 
trial,  the  government  will  obtain  no  relief  at  all.  While  it  may  be  argued  that  the 
court  should  consider  the  interests  of  private  plaintiffs,  it  would  certainly  be 
the  most  unusual  case  indeed  in  which  the  court  would  refuse  to  let  the  Depart- 
ment of  Justice  enter  into  an  otherwise  adequate  consent  decree  merely  because 
a  litigated  judgment  for  the  Government  would  be  of  more  benefit  to  potential 
damage  plaintiffs. 

Instead,  in  referring  to  the  impact  of  a  consent  decree  on  the  economic 
interests  of  third  parties,  I  mean  to  point  out  that  the  injunctive  and  divestiture 
provisions  of  a  consent  decree  can  substantially  affect  the  economic  interests  of 
suppliers,  customers,  competitors  and  even  employees  of  the  consenting  de- 
fendants, and  that  accordingly  these  interests  should  properly  be  considered  by 
the  court  in  considering  whether  a  proposed  decree  is  in  the  public  interest.  For 
example,  in  the  Blue  Chip  Stamp  case  brought  against  the  stamp  company  and 
its  backers,  the  court  withheld  its  consent  from  a  proposed  decree  after  consider- 
ing the  effects  that  the  relief  provisions  of  the  decree  would  have  on  smaller 
retail  stores  using  the  stamps.  See  United  States  v.  Blue  Chip  Stamp  Co.,  272  F. 
Supp.  432,  434  (CD.  Oal.  1967),  Affirmed  sub  nom.  Thrifty  Shoppers  Scrip  Co.  v. 
United  States,  389  U.S.  580  (1968).  In  the  LTV-Jones  &  Laughlin  case,  the  court 
approved  a  consent  decree  permitting  the  challenged  take-over  only  on  condition 
that  certain  safeguards  were  erected  to  protect  the  beneficiaries  of  the  J&L 
employee  benefit  and  pension  funds.  United  States  v.  Ling-Temco-Votight,  Inc., 
315  F.  Supp.  1301  ( W.D.  Pa.  1970) . 

As  these  cases  indicate,  some  courts  are  already  sensitive  to  third  party  inter- 
ests in  the  consent  decree  context.  But  the  bill  can  do  a  valuable  service  by 
reaffirming  the  court's  obligation  to  consider  third-party  interests  and  by  provid- 
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ing  the  mechanisms  for  adequate  factual  development  before  the  court.  Section 
2(e)  of  the  bill  (in  conjunction  with  section  2(g)'s  exemption  from  the  prima 
facie  evidence  provision  of  the  Clayton  Act)  is  obviously  designed  to  serve  this 
latter  purpose.  In  niy  view,  however,  it  goes  too  far  in  inviting  the  court  to  permit 
full  intervention  of  third  parties  in  Government  antitrust  litigation,  with  the 
attendant  danger  that  they  will  thereby  obtain  an  effective  veto  power  over  the 
Government's  conduct  of  the  litigation — or,  at  the  least,  the  ability  to  delay 
settlement  through  skirmishing  before  the  trial  court  and  subsequent  resort  to  the 
appellate  courts.  Normally  amicus  status  will  suffice  for  third  parties,  and 
when  some  third-party  evidentiary  presentation  is  desired  by  the  court,  the 
third  party  intervention  should  be  strictly  limited  to  the  purposes  for  which  the 
court  has  determined  intervention  is  desirable. 

The  third  situation  in  which  the  court  has  a  significant  affirmative  role  in  the 
consent  decree  process  is  when  the  provisions  of  the  proposed  settlement  deviate 
in  a  truly  gross  way  from  the  relief  sought  in  the  Department's  original  com- 
plaint. In  this  unusual  situation  the  court's  role  may  go  beyond  the  merely 
procedural  function  of  requiring  the  Government  to  explain  what  happened ;  in 
such  a  case,  hearing  no  satisfactory  explanation,  the  court  may  well  have  to 
make  the  substantive  determination  that  the  public  interest  would  be  better 
served  by  its  refusing  to  accept  the  settlement  at  a]l,  even  when  the  possible 
consequences  of  that  refusal  are  fully  borne  in  mind.  Perhaps  the  best  way  to 
discuss  this  aspect  of  the  court's  function  in  consent  decrees  is  to  take  an  actual 
illustration — the  famous  AT&T-Western  Electric  decree  entered  in  1956  and  in- 
tensively investigated  by  the  Congress  between  1957  and  1959.^ 

In  1949  the  Justice  Department  charged  AT&T  and  its  subsidiary.  Western 
Electric,  with  monopolizing  the  manufacture  and  sale  of  telephone  equipment  in 
violation  of  the  Sherman  Act.  The  suit  was  based  on  a  four-year  FCC  investiga- 
tion specifically  authorized  by  Congress,  and  the  basic  relief  sought  was  the  sep- 
aration of  Western  Electric  from  AT&T  and  its  dissolution  into  three  competing 
manufacturing  concerns.  In  1956  the  suit  was  settled  with  no  divestiture  and 
without  several  other  major  forms  of  relief  that  had  originally  been  sought,  such 
as  a  requirement  of  competitive  procurement  of  equipment  by  AT&T.  The  primary 
relief  obtained  related  to  compulsory  licensing  of  Bell  System  patents. 

The  Antitrust  Subcommittee  of  the  House  Judiciary  Committee  concluded  after 
investigation  in  1959  that  in  entering  the  consent  decree  the  government  had 
abandoned  "what  was  at  the  heart  of  its  case,  namely,  the  AT&T- Western  Elec- 
tric relationship  and  the  effort  to  sever  Western  Electric  from  the  Bell  System 
or  otherwise  limit  its  role  as  a  virtually  exclusive  supplier  to  the  system."  ( Sub- 
committee Report,  p.  39)  The  subcommittee  regarded  the  decree  as  "devoid  of 
merit"  and  as  a  "blot  on  the  enforcement  history  of  the  antitrust  laws."  (Id., 
pp.  290,  293). 

Now  let  us  suppose  that  the  court  to  which  the  consent  decree  was  presented 
for  approval  had  examined  the  decree  vpith  more  rigor  than  it  evidently  did.  and 
had  reached  a  conclusion  as  to  its  merits  similar  to  that  of  the  House  subcom- 
mittee. In  that  event,  it  should  have  refused  to  approve  the  decree. 

The  result  of  that  disapproval  might  have  been  further  consent  negotiatioTis 
and  a  better  decree.  On  the  other  hand,  the  case  might  have  gone  to  trial  and 
been  either  won  or  lost  by  the  Government.  If  won,  then  the  original  theory  of  the 
Government  would  have  been  vindicated  and  more  adequate  relief  would  have 
been  available  without  the  need  for  the  defendant's  consent.  If  lost,  then  the 
Government  would  not  have  been  entitled  to  any  relief — even  the  weak  relief 
that  would  have  been  obtained  in  the  rejected  consent  decree — and  by  definition 
tho  public  interest  would  not  have  suffered. 

The  third  possible  outcome  of  judicial  disapproval  of  the  decree  is  that  the 
defendant  refuses  to  re-enter  consent  negotiations  and  the  government  declines 
to  prosecute  further.  In  that  event,  the  court  should  dismiss  the  action  without 
prejudice,  as  Rule  41  of  the  Federal  Rules  of  Civil  Procedure  appears  to  eni- 
po-ver  it  to  do.  If  this  happens,  there  will  be  no  relief  at  all,  but  likewise  there 
will  be  no  consent  decree  to  establish  a  legal  and  practical  obstacle  to  prevent  a 
future  Attorney  General,  with  different  ideas  about  antitrust  enforcement,  from 
bringing  a  new  action  based  on  the  same  theory  as  the  original  one  and  perhaps 


1  U.S.  V.  Wester-n  Electric  Co.,  V^fy6  Trade  Cases  H  68,246  (D.N.J.)  ;  Report  of  the  Anti- 
trust Subcommittee,  House  Committee  on  the  Judiciary,  86th  Cong.,  1st  sess.,  Consent 
Decree  Program  of  the  Department  of  Justice  (Comm.  Print  1959). 
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getting  more  effective  relief.  If  the  subcommittee's  view  of  the  merits  of  the 
AT&T- Western  Electric  cont^ent  decree  was  correct,  as  we  have  assumed  for 
purposes  of  this  discussion,  then  the  public  interest  would  be  better  servt'd  by 
keeping  this  option  open  and  sacrificing  the  inadequate  relief  in  the  consent 
decree,  rather  than  embracing  the  decree  and  raising  a  permanent  umbrella  of 
antitrust  protection  over  the  fundamental  AT&T- Western  Electric  relationship. 
(Interestingly,  the  subcommittee  found  that  while  counsel  for  AT&T  would  have 
beeu  happy  with  the  dismissal  that  had  been  t-uggested  by  some  Anlitrn.st  Di- 
vision staff  members  who  were  opposed  to  the  settlement,  counsel  also  indicated 
that  they  preferred  the  proposed  settlement  to  a  dismissal  without  prejudice. 
See  subcommittee  report  at  90.) 

These,  then,  are  the  three  principal  areas  in  which  I  think  the  courts  have  an 
affirmative  role  to  play  in  the  consent  decree  process.  From  my  remarks  yOu  will 
see  that  I  think  S.  782  is  headed  in  the  right  direction  on  this  issue,  but  that  the 
court  provisions,  particularly  sections  2(d)  and  (e),  can  and  should  be  consider- 
ably refined  so  as  to  provide  more  careful  guidance  to  the  judiciary  in  the  exer- 
cise of  its  affirmative  responsibilities. 

The  House  Judiciary  Subcommittee,  in  the  report  that  I  have  referred  to, 
described  the  consent  decree  process  as  moving  in  "an  orbit  in  the  twilight  zone 
between  established  rules  of  administrative  law  and  judicial  procedures."  (p.  15) 
That  is  where,  because  of  its  subtlety  and  complexity,  consent  decree  practice 
will  always  be.  But  the  implied  rebuke  contained  in  the  subcommittee's  use  of 
the  term  "twilight"  is  one  that  is  undeserved  in  the  overwhelming  majority  of 
cases,  where  the  consent  decrees  that  are  obtained  are  in  fact  in  the  public  inter- 
est. S.  782,  with  appropriate  refinements,  can  let  in  some  sunlight  and,  by  helping 
to  prevent  the  occasional  miscarriage  of  justice,  bolster  confidence  in  a  basically 
sound  process  that  comes  to  general  public  attention  only  when  something  goes 
seriously  wrong. 

Mr.  Campbell.  Thank  you,  Mr.  Chairman. 

To  begin,  I  would  like  to  state  that  I  do  agree  with  the  views  that 
have  been  expressed  by  Mr.  Hammond  with  regard  to  the  public  dis- 
closure provisions  of  the  bill,  and  these  requirements  are  certainly 
the  heart  of  the  bill,  as  Mr.  Hammond  has  indicated. 

Also  important,  however,  are  sections  2(d),  2(e),  and  2(g),  which 
are  what  I  call  the  "court  provisions"  of  the  bill.  It  is  principallj^  to 
these  sections,  the  court  provisions,  that  I  would  like  to  address  my 
remarks  this  morning. 

In  analyzing  these  provisions,  I  would  begin  by  noting  that  they 
are  closely  related  to  the  proper  functioning  of  the  provisions  relat- 
ing to  the  Department's  impact  statement  and  to  the  defendant's  dis- 
closure of  contacts.  Obviously,  the  realization  that  a  court,  in  making 
its  public  interest  determination,  is  going  to  review  the  impact  state- 
ment will  tend  to  encourage  the  Justice  Department  to  prepare  a 
careful,  accurate  statement,  thereby  securing  the  benefits  that  will 
flow  from  the  effort,  as  described  by  Mr.  Hammond. 

The  second  point  to  be  made  in  connection  with  the  court  provisions 
is  that  it  is  well  established  in  the  case  law  that  the  entry  of  a  consent 
decree  is  a  judicial  act,  and  not  merely  the  execution  of  a  private  con- 
tract between  two  adversary  parties.  So  the  idea  reflected  in  section 
2  (d)  of  the  bill,  that  the  court  has  a  role  to  play  in  seeing  that  antitrust 
settlements  are  in  the  public  interest,  is  a  concept  that  has  considerable 
precedent  supporting  it. 

But  what  is  less  clear  from  the  cases  is  what  factors  the  court  should 
take  into  account  in  making  its  public  interest  determination  and,  per- 
haps most  acutely,  how  it  should  go  about  getting  the  facts  that  it 
believes  are  relevant  to  the  determination. 
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The  difficulty  here  stems  .from  the  fact  that,  as  Mr.  Hammond  has 
pointed  out,  the  court's  role  in  approving  consent  settlements  is,  in 
the  nature  of  things,  a  very  limited  one. 

In  the  first  place,  the  court  can  only  go  so  far  in  second-guessing  the 
Justice  Department's  determination  that  a  proposed  settlement  is  a 
good  one.  Some  of  the  factors  that  properly  enter  into  the  determina- 
tion by  the  Government  to  settle  the  case,  such  as  the  degree  of  the 
defendant's  culpability  and  the  strength  of  the  Government's  case,  are 
matters  that  simply  can't  be  probed  by  the  court  without  a  full  trial, 
and  ;^et  these  factors  may  be  a  vital  part  of  the  Justice  Department's 
decision  to  settle. 

If  the  court  attempts  to  get  into  these  matters  very  deeply,  it  may 
end  up  having  a  kind  of  mini-trial  an  delaying  the  settlement  to  the 
point  where  the  need  for  speedy  relief — which  is,  o,f  course,  another 
factor  which  the  Government  considers — is  largely  frustrated. 

And  looming  perhaps  largest  of  all  is  the  double  fact  that  the  court 
can  neither  compel  the  Government  to  go  forward  and  prosecute  its 
case  nor  can  it  force  the  defendant  to  consent  to  any  particular  set- 
tlement. That  is  also  true  of  would-be  interveners  who  come  in  and 
complain  about  the  decree.  If  the  court  rejects  the  proposed  consent 
decree,  it  cannot  control  what  will  be  substituted  for  it.  This  is  a  fact 
of  life  that  the  courts  will  always  take  into  account  in  reviewing  con- 
sent decrees,  and  it  might  be  useful  if  section  2(d)  of  the  bill  at  least 
nodded  in  that  direction  in  setting  forth  the  factors  which  the  courts 
should  consider. 

Xow,  as  against  these  limits  on  the  court's  role  in  the  consent  decree 
process,  there  are  areas  in  which  the  court  does  have  an  affirmative  role, 
and  I  put  those  basically  under  three  headings. 

The  first,  to  which  I  have  already  alluded,  is  the  court's  duty  to  in- 
sure that  the  Department  of  Justice  makes  an  adequate  disclosure  to 
the  court  of  the  considerations  that  have  led  it  to  propose  a  particu- 
lar consent  settlement.  This  is  essentially  a  procedural  function  and  a 
very  important  one. 

The  second  area  in  which  the  courts  have  an  affirmative  role  to  play 
in  the  consent  decree  process  relates  to  the  impact  of  consent  settle- 
ments on  the  economic  interests  of  third  parties.  Here  I  don't  refer 
primarily  to  potential  treble  damage  plaintiffs,  who  typically  wish 
the  Government  to  litigate  rather  than  settle,  but  I  mean  instead  to 
point  out  that  the  affirmative  injunctive  and  divestiture  provisions  of 
a  consent  decree  can  substantially  affect  the  economic  interests  of  sup- 
pliers, customers,  competitors  and  even,  in  the  rare  case,  the  employees 
of  the  consenting  defendant.  Accordingly,  these  interests  should  prop- 
erly be  considered  by  the  court  in  its  determination  as  to  whether  a  de- 
cree is  in  the  public  interest. 

Now,  the  Blue  Chip  Stamp  case,  which  was  mentioned  by  an  earlier 
witness,  involved  a  Sherman  Act  case  brought  against  the  stamp  com- 
7)anv  and  n;rocery  chains  which  had  formed  the  company,  and  tlie  court 
withheld  its  consent  from  a  proposed  decree  in  that  case,  after  it  had 
considered  the  effects  that  the  relief  provisions  of  the  decree  would 
have  on  smaller  retail  stores  which  used  the  Blue  Chip  Stamps.  Ulti- 
mately, a  satisfactory  settlement  in  that  case  was  worked  out  and  it 
was  entered  by  the  court. 
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Now,  as  cases  like  this  indicate,  there  are  some  courts  that  are 
already  sensitive  to  third  party  interests  in  the  consent  decree  context. 
But  I  think  tlie  bill  can  do  a  valuable  service  here  by  reaffirming  the 
court's  obligation  to  consider  these  interests,  and  by  providing  the 
mechanisms  for  adequate  factual  development  for  the  court.  These 
provisions  are  principally  contained  in  section  2(e)  of  the  bill. 

Here  I  feel  that  I  should  point  out  that  the  sections  dealing  with  the 
possibility  of  full  intervention  by  third  parties  seem,  to  me,  to  go  too 
far.  While  it  is  valuable  to  specify  for  the  court  and  give  it  guidance 
as  to  the  nature  of  the  participation  and  the  nature  of  the  factual  de- 
velopment which  it  can  have,  I  think  that  this  should  be  restricted,  in 
the  normal  case,  to  amicus  participation,  or,  in  the  situation  where  the 
court  wishes  factual  development,  to  a  limited  intervention  by  a  party 
desiring  to  put  on  testimony  or  to  introduce  evidence. 

I  am  afraid  that  if  you  broaden  it  beyond  that,  you  run  the  risk  of 
providing  third  parties  with  an  effective  veto  power  over  the  conduct 
of  the  litigation,  and  you  invite  delaying  appeals.  I  think  the  bill 
-u-oiild  be  much  better  advised  to  go  in  the  direction  of  authorizing  the 
court  to  have  strictly  limited  intervention  in  the  situations  where  the 
court  feels  that  that  is  desirable. 

The  third  situation  in  which  a  court  has  a  significant  affirmative  role 
in  the  consent  decree  process  is  when  the  provisions  of  the  proposed 
settlement  deviate  in  a  truly  gross  way  from  the  relief  sought  in  the 
Department's  original  complaint.  In  this  situation,  the  court's  role  can 
properly  go  beyond  the  procedural  function  of  requiring  the  Govern- 
ment to  explain  what  has  happened.  In  this  case,  if  the  court  hears  no 
satisfactory  explanation,  it  may  well  have  to  make  the  substantive 
determination  that  the  public  interest  would  be  better  served  by  its 
refusing  to  accept  the  settlement  at  all,  even  when  the  possible  conse- 
quences of  that  refusal  are  fully  borne  in  mind. 

In  my  prepared  remarks,  I  discuss  at  this  point  at  some  length  the 
A.T.  &  T.-Western  Electric  decree  which  was  entered  in  1956  and  was 
intensively  investigated  by  the  Congress  between  1957  and  1959.  My 
point  is  that  if  a  court  had  reached  the  same  conclusion  about  the 
merits  of  that  decree  that  the  House  Antitrust  Subcommittee  did,  the 
public  interest  would  have  been  better  served  by  the  court's  refusal  to 
enter  that  decree,  even  when  one  considers  the  various  possibilities  that 
could  flow  from  that  refusal,  such  as,  for  example,  the  Government's 
refusal  to  go  forward  and  the  defendant's  unwillingness  to  enter  into 
any  other  decree. 

In  that  instance,  what  should  be  done  by  the  court  is  to  dismiss  the 
case  without  prejudice,  which  would  have  the  effect,  admittedly,  of 
sacrificing  the  relief  that  was  obtained  in  the  decree,  but  on  balance, 
given  the  inadequate  nature  of  that  relief — if  the  subcommittee's  view 
is  correct — it  would  be  better  to  forgo  that  relief  rather  than  to  em- 
brace the  decree  and  raise  a  permanent  umbrella  of  antitrust  protec- 
tion over  the  fundamental  A.T.  &  T.-Western  Electric  relationship 
which  was  challenged  in  the  suit. 

These  are  the  three  principal  areas  in  which  I  think  the  courts  have 
an  affirmative  role  to  play  in  the  consent  decree  process,  and  from  my 
remarks  you  will  see  that  I  think  S.  782  is  definitely  headed  in  the 
right  direction  on  this  issue.  But  the  court  provisions — particularly 
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sections  2  (d)  and  (e) — can  and  should  be  refined  so  as  to  provide  more 
careful  guidance  to  the  judiciary  in  the  exercise  of  its  affirmative 
responsibilities. 

The  House  Judiciary  Subcommittee,  in  the  report  that  I  have  re- 
ferred to,  described  the  consent  decree  process  as  moving  in  "an  orbit 
in  the  twilight  zone  between  established  rules  of  administrative  law 
and  judicial  procedures,"  and  that  is  where  I  think,  becaiise  of  its 
subtlety  and  complexity,  consent  decree  practice  will  always  be.  But 
the  implied  rebuke  contained  in  the  subcommittee's  use  of  the  term 
"twilight"  is  one  that  is  undeserved  in  the  great  majoriity  of  cases, 
where  the  consent  decrees  that  are  obtained  are,  in  fact,  in  the  public 
interest.  S.  782,  with  appropriate  refinements,  can  let  in  some  sunlight, 
and  by  helping  to  prevent  the  occasional  miscarriage  of  justice  that 
does  occur,  it  can  bolster  confidence  in  a  basically  sound  process  that 
comes  to  general  public  attention  only  when  something  has  gone 
seriously  wrong. 

Thank  you. 

Senator  Tunney.  Well,  I  want  to  thank  both  of  you  for  the  very 
careful  and  educated  statements  that  you  have  made,  a  very  sophisti- 
cated ajDproach  to  the  legislation,  and  the  committee  deeply  appreci- 
ates the  time  that  you  have  taken  to  view  and  analyze  the  bill  and  give 
us  the  benefit  of  your  expertise. 

>•■'  Mr.  Campbell,  how  many  years  did  you  serve  in  the  Antitrust  Divi- 
sion of  the  Justice  Department  ? 

Mr.  Campbell.  I  served  only  1  year.  I  was  specinl  assistant  to 
Donald  F.  Turner  during  a  portion  of  the  time  when  lie  was  the  as- 
sistant attorney  general  in  charge  of  the  Antitrust  Division.  As  my 
statement  indicates,  the  bulk  of  my  private  practice  has  also  been  in 
the  jintitnist  area. 

Senator  Tunney.  How  many  years  have  you  been  in  the  antitrust 
field? 

Mr.  Campbell.  Approximately  8. 

Senator  Tunney.  Mr.  Campbell,  how  do  you  react  to  Mr.  Ham- 
mond's statement  that  the  consent  decree  provisions  would  constitute 
a  burden  on  the  Antitrust  Division  ? 

Mr.  Campbell.  I  would  agree  with  him  on  that.  And,  as  he  pointed 
out,  it  is  a  burden  that  ought  to  be  assumed.  But  when  I  was  in  the 
Antitrust  Division,  I  was  responsible  for  drafting,  in  the  first  instance, 
and  trying  to  keep  the  project  moving  forward,  the  merger  guidelines 
that  were  issued  by  Assistant  Attorney  General  Turner,  and  I  know 
from  that  experience  that  when  a  Government  enforcement  body  tries 
to  make  a  considered  statement  as  to  what  it  is  doing,  it  is  a  time- 
consuming  process,  requiring  hard  thinking  and  careful  attention  by 
all  that  are  involved. 

Now,  obviously,  an  impact  statement  in  connection  with  a  particu- 
lar litigation  does  not  pose  anything  like  the  burden  that  the  effort  to 
make  a  comprehensive  statement  of  merger  policy  does.  But,  on  the 
other  liaiid,  there  are  enough  similarities  there  so  that  I  would  say, 
from  my  experience,  that  this  will  require  additional  time  from  the 
best  attorneys  in  the  Antitrust  Division,  particularly  at  the  higher 
levels. 

The  result,  as  Mr.  Hammond  has  pointed  out,  will  be  that  when  the 
Division  acts,  it  will  act  on  a  rational  basis.  I  think  we  both  share  the 
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fundamental  view  that  antitrust  is  a  rational  enterprise,  and  if  that  is 
true,  one  ought  to  be  able  to  state  why  one  is  doing  what  one  is  doing, 
and  it  is  a  valuable  exercise  to  attempt  it,  even  if  it  is  time  consuming 
and  burdensome. 

Senator  Tunney.  Of  course,  it  is  difficult  to  evaluate  how  great  an 
additional  burden  that  would  be,  and  I  suppose  that  it  could  be  said 
that  any  change  in  law  in  the  present  consent  decree  provisions  or 
modus  operandi  would  constitute  a  burden. 

Mr.  Campbell.  Yes,  that  is  quite  true.  One  of  the  outcomes  of  the 
A.T.  &  T. -Western  Electric  experience  was  the  Department's  volun- 
tary institution  of  a  procedure  whereby  there  was  a  30-day  waiting 
period  between  the  time  the  consent  decree  was  filed  with  the  court 
and  the  time  that  it  was  approved,  and  during  this  period  public 
comments  could  be  made.  Ajid  as  I  have  suggested  through  some  of 
these  case  citations  here,  there  are  often  hearings  held  before  a  court 
in  which  parties  argue  over  the  public  interest  in  the  decree.  Now, 
these  procedures  have  added  to  some  extent  to  the  burden  of  the  Anti- 
trust Division,  and  yet  I  think  one  would  be  very  hard-pressed  at  this 
point  in  time  to  find  anyone  who  thinks  that  that  30-day  waiting 
period  is  not  a  desirable  feature  of  antitrust  enforcement. 

Senator  Tunney.  And  I  would  assume  that  you  also  believe  from 
your  experience  in  the  Department,  from  what  you  just  said,  that 
there  ought  to  be  an  increase  in  budget  of  the  Antitrust  Division. 

Mr.  Campbell.  Yes,  very  definitely.  That  is  sort  of  another  subject, 
but  I  think  there  definitely  should  be  an  increase  in  the  budget.  I  also 
think  there  should  be  revisions  in  the  salary  grade  levels  that  are 
available  for  senior  trial  attorneys,  and  I  think  that  there  are  a  num- 
ber of  extremely  constructive  things  that  could  be  done  here,  both 
by  the  executive  branch  and  perhaps  by  the  Congress  as  well. 

Senator  Tunney.  As  I  recall,  the  budget  is  about  $12  million.  I 
recall  last  year  trying  to  get  an  increase  of  about  $2  million  and,  un- 
fortunately, as  a  result  of  some  procedural  problems  on  the  floor  of  the 
Senate,  I  was  foreclosed  from  offering  that  amendment. 

However,  I  intend  this  year  to  pursue  that  interest  because  I  feel 
that  the  Antitrust  Divisiori  has  a  desperate  need  for  additional  funds. 

Mr.  Campbell.  Back  in  the  days  when  I  was  in  the  Division,  I  en- 
gaged in  the  process  of  program  planning  and  budgeting  in  which,  on 
the  Pentagon  model,  one  attempted  to  discover  how  big  a  "bang"  one 
would  get  for  one's  "buck"  in  a  particular  kind  of  governmental  ac- 
tivity, and  I  thought  the  Antitrust  Division  was  able  to  make  a  very 
stunning  demonstration  of  the  benefits  in  terms  of  its  enforcement 
acthnties.  so  far  as  reducing  inflated  prices  and  eliminating  anti- 
competitive practices  that  tend  to  cost  the  consumer  money  and  dam- 
age the  economy. 

Senator  Tunney.  There  have  been  suggestions  that  we  ought  to 
differentiate  between  different  types  of  cases  in  the  consent  decree  pro- 
visions of  the  bill,  with  the  important  cases  perhaps  being  subject 
to  the  language  contained  in  the  bill,  but  less  important  cases  should 
not  be,  that  there  should  be  some  kind  of  a  "trigger"  mechanism. 

Do  you  have  any  thoughts  that  you  could  share  with  us  on  that 
particular  point? 

Mr.  Hammond.  I  really  don't  see  how  that  is  feasible.  I  don't  know- 
any  easy  test  for  the  importance  of  a  case. 
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You  may  find  a  price-fixing  case  against  very  large  defendants  that 
is  completely  unimportant  as  a  matter  of  antitrust  policy  or  of  the 
legal  doctrine  that  is  involved  in  the  case.  On  the  other  hand,  you  may 
find  a  case  involving  relatively  small  defendants  in  a  new  and  develop- 
ing area  of  patent  licensing  or  distribution  which  is  extremely  im- 
portant. Now,  who  would  make  that  judgment  or  how  would  it  be 
made 

I  think  that,  going  back  to  the  point  of  burden  which  I  guess  is 
what  this  relates  to,  I  wouldn't  want  to  overstate  it.  There  will  be  a 
lot  of  consent  cases  where  the  relief  in  the  consent  decree  is  fairly 
routine ;  it  Avill  fall  into  a  pattern,  and  it  will  be  like  the  relief  that  has 
been  accepted  in  a  number  of  other  cases.  Those,  I  think,  really  are 
your  unimportant  cases,  and  I  think  the  burden  on  the  parties,  the 
courts,  and  the  Department,  in  those  cases,  will  be  very  minimal. 

So  I  think  that  the  sorting  out  of  the  important  from  the  unim- 
portant is  going  to  take  care  of  itself,  and  doesn't  require  any  language 
in  the  bill. 

Senator  Tunney.  Mr.  Hammond,  I  have  a  question  with  regard  to 
your  testimony : 

That  the  bill's  requirements  that  the  Department's  statement  include  a  de- 
scription of  the  remedies  available  to  potential  private  plaintiffs,  procedures 
available  for  modication  of  a  judgment,  and  a  description  and  evaluation  of  the 
alternatives  to  the  proposed  judgment  might  well  be  eliminated. 

You  go  on  to  state  that : 

These  matters  should  be  well  enough  understood  by  the  affected  parties,  or 
at  least  by  their  lawyers,  and  their  inclusion  unnecessarily  adds  to  the  burden 
which  the  requirement  imposes  on  the  Department  of  .Justice. 

But  isn't  it  also  true  that  it  is  important  that  these  matters  be  under- 
stood by  persons  not  intimately  involved  in  a  case?  And  if  they  are 
understood  by  the  parties,  that  the  burden  would  be  minimal? 

Mr.  Hammond.  Well,  3^ou  may  well  be  right.  I  think  there  are  really 
two  thoughts  in\  olved  here  that  are  perhaps  compressed  a  little  too 
much. 

With  regard  to  the  remedies  available  to  potential  plaintiffs  and 
procedures  for  modification,  I  have  to  agree  that  is  not  very  burden- 
some to  state,  but  I  continue  to  think  it  is  relatively  meaningless. 

I  think  most  businessmen — they  would  be  the  peojjle  normally 
bringing  private  actions — after  they  gave  it  their  first  thought,  their 
next  move  would  be  to  call  their  lawyer  and  I  think  they  would  find 
out  very  quickly  what  the  provisions  are,  so  I  can't  say  I  feel  very 
strongly  on  either  side  of  that  proposition. 

On  the  alternatives,  I  am  more  troubled,  partly  because  there  may 
just  be  a  lack  of  understanding  on  my  part,  but  I  am  not  quite  sure 
what  is  meant  there.  If  it  means  digging  into  all  the  other  possible 
kinds  of  relief  you  might  have  had,  that  strikes  me  as  quite  burden- 
some and  speculative  and  of  rather  marginal  benefit. 

Maybe  I  am  missing  something  on  that. 

Mr.  Campbell.  I  would  like  to  add  to  that,  particularly  on  the  al- 
ternatives thing. 

I  take  it  the  model  here  is  the  National  Environmental  Policy  Act, 
and  as  you  well  know,  the  generality  of  that  statute  has  been  produc- 
tive of  a  lot  of  judicial  spinning  out  of  what  its  requirements  mean 
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and,  in  the  area  of  alternatives,  this  has  been  a  particuhirly  Acxed  prob- 
lem. Some  courts  have  suggested  that  the  agency  has  a  duty  only  to 
consider  reasonable  alternatives,  and  then  in  other  situations,  one  is 
not  quite  clear  what  those  alternatives  are. 

In  view  of  the  fact  that  the  Government  and  the  defendant  have 
arrived  at  a  particular  consent  settlement  and  that  is  what  is  being 
presented  to  the  court,  and  in  view  of  the  fact  that  you  can  expect  to 
have  third  parties  coming  in  and  saying,  "AVell,  they  should  have  done 
it  this  other  way,"  and  in  further  considering  the  very  wide  range  of 
alternatives  that  are  at  least  logically  possible  in  any  particular  set- 
tlement, I  think  it  probably  would  be  better  on  whole  to  delete  this 
section,  ratlier  than 

Senator  Tunney.  Well,  the  only  thing  is  to  point  out  there  is  no 
intention  to  require  the  Department  to  develop  all  kinds  of  exotic 
theories,  such  as  one  might  expect  on  a  bar  exam  or  in  a  law  school 
in  answer  to  a  question  or  a  test.  That  was  not  the  intent, 

Mr.  Campbell.  Well,  I  think  XEPA  indicates  the  difficulty  that  you 
nm  into  when  you  put  in  a  provision  like  this.  What  may  be  appro- 
priate in  an  area  of  as  grave  concern  as  there  is  so  far  as  environmental 
policy  is  concerned,  where  you  have  a  record  of  the  whole  govern- 
mental and  private  competitive  system  inadequately  valuing  environ- 
mental factors,  what  is  appropriate  there  may  well  not  be  appropriate 
in  a  process  that  has  a  greater  history  behind  it  and  does  not  present 
the  kind  of  acute  situation  that  the  environmental  field  does. 

I  really  think  that  if  this  bill  were  to  produce  the  kind  of  delay 
which  YOU  do  have  in  many  NEPA  situations,  it  would  not  be  well. 
You  will  frustrate  an  important  benefit  of  consent  decrees  to  the  ex- 
tent that  you  allow  third  parties  to  get  courts  started  down  a  road 
that  results  in  substantial  delay  in  the  entry  of  the  decree. 

Senator  Tuxney.  Well,  there  are  a  number  of  other  questions  that 
could  be  asked  on  that  whole  area  of  whether  or  not  we  should  be 
informing  only  attorneys,  or  whether  we  should  be  informing  the 
public  as  well. 

The  public  may  not  be  as  adequately  versed  in  legalisms  and  the 
legal  language  as  is  needed  to  evaluate  what  has  been  done,  but  I  have 
some  other  areas,  and  we  have  a  limitation  of  time,  and  if  you  feel 
an  urgent  desire  to  make  your  views  known  on  that  area,  please  sub- 
mit it  for  the  record  later  on. 

But  I  would  like  to  get  into  some  other  areas  because  I  have  other 
appointments  that  I  have  to  be  leaving  for  in  a  few  minutes, 

Mr.  Campbell,  on  page  10  in  the  New  York  report,  a  point  is  made 
that  2(d)  should  be  struck,  since  it  would  encourage  the  court  to  con- 
sider irrelevant,  extraneous  issues.  This  is  in  contrast  to  your  state- 
ment in  your  testimony,  in  which  you  said  such  issues  have  and  should 
be  considered,  for  example,  an  issue  such  as  an  employee's  rights, 
economic  interests  of  suppliers,  et  cetera. 

In  light  of  your  testimony,  could  you  comment  on  that  aspect  of 
the  testimony  offered  by  the  New  York  Bar  representatives? 

Mr,  Campbell.  Well,  if  they  are  saying  that  section  2(d)  should  be 
stricken  in  its  entirety,  I  fail  to  underetand  that.  The  first  sentence  of 
it  I  take  to  be  nothing  more  than  a  statement  of  the  existing  law  which 
goes  back,  well,  some  40  years,  or  at  least  nearly  that  far,  and  I  cited 
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some  of  the  cases  in  my  testimony  whicli  say  that  a  court  has  a  duty  in 
entering  a  consent  decree  to  determine  that  it  is  in  the  public  interest. 
The  decree  is  a  judicial  act.  The  provisions  of  it  will  be  enforced  by 
the  court,  with  the  contempt  power,  and  it  is  not  something  that  a 
court  should  enter  unless  it  is  satisfied  that  it  is  in  the  public  interest. 

Now,  if  the  point  of  the  Bar  Association  is  that  the  statement  in 
the  remainder  of  paragraph  (d),  as  to  the  factors  that  the  court 
should  consider,  is  not  quite  right  on  the  mark,  then  I  would  agree 
with  that.  I  would  say,  however,  that  it  would  be  valuable  for  the  bill 
to  specify  the  factors  that  the  court  should  keep  in  mind,  not  in  an 
exclusive  way,  but  in  an  illustrative  way,  and  if  the  bill  were  to  do 
so,  I  have  suggested  in  my  testimony  that  there  might  be  some  addi- 
tions and  deletions  in  the  particular  factors  that  are  mentioned.  But  I 
regard  section  2(d)  as  an  important  part  of  the  bill. 

Senator  Tunney.  Thank  you. 

Mr.  Hammond,  in  your  statement,  you  indicate  that  the  require- 
ment for  publication  of  the  purpose  of  the  proceeding,  the  anticom- 
petitive practices,  involves  any  anticipated  effects  of  the  belief,  mak- 
ing it  more  difficult  for  the  Department  to  justify  a  weak  decree  and 
provide  a  basis  on  which  the  court  will  decide  whether  acceptance  of 
the  decree  is  in  the  public  interest. 

Now,  as  I  understand  the  present  situation,  the  Department  the- 
oretically could  enter  a  decree  that  would  not  remedy  the  practice 
complained  of,  and  this  decree,  in  all  probability,  would  be  accepted 
by  the  court.  Is  this  correct  ? 

Mr.  HCammoxd.  I  think  it  is  possible.  I  think  it  is  a  very  rare 
occasion. 

Senator  Tunney.  Well,  part  of  the  criticism  of  consent  decree  pro- 
posals has  been  that  they  would  force  the  Government  to  abandon 
trulv  weak  cases,  cases  in  which  the  Government  has  made  the  mistake 
of  proceeding. 

It  seems  to  me  it  might  be  a  worthwhile  effort  to  do  this.  What  is 
your  reaction  ? 

Mr.  Hammond.  I  think  it  ought  to.  I  think  that  is  a  desirable  con- 
sequence. Where  the  Government  decides,  as  it  occasionally  does,  that 
it  has  made  a  mistake,  that  on  reconsideration  it  shouldn't  have 
brought  the  case,  I  think  it  is  far  better — it  is  both  fairer  to  the  parties 
ap-d  it  avoids  misleading  the  other  businessmen  and  the  bar — to  admit 
it  and  dismiss  the  case. 

Certainly,  that  is  far  better  than  accepting  a  weak  decree  which  is 
unfair,  which  still  stigmatizes  the  people  that  accepted  it,  and  which 
at  the  same  time  is  going  to  be  cited  back  at  the  Department  as 
precedent. 

I  think  one  of  the  valuable  functions  that  this  bill  would  perform 
would  be  to  avoid  that. 

Senator  Tunn]:y.  You  indicate  that  the  requirement  to  include  de- 
scription of  remedies,  procedures,  and  modification  and  description 
and  evaluation  of  the  alternatives  to  the  proposed  judgment  could  be 
eliminated. 

Now.  I  can  understand  the  reasoning  with  respect  to  the  remedies 
available  portion,  since  perhaps  an  innovation  could  be  obtained 
under  the  section  requiring  response  to  inquiries. 
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However,  with  respect  to  the  other  two  requirements,  I  am  wonder- 
ing if  this  information  is  necessary  for  the  court  in  order  to  fully 
evahiate  what  proposals  are  in  the  public  interest. 

Mr.  Hammond.  You  mean  the  provisions — would  it  be  necessary  to 
state  the  provisions  for  later  modification  ? 

Senator  Tuxxey.  Yes,  sir. 

Mr.  Hammond.  Well,  I  don't  have  a  strong  feeling  on  that.  I  think 
that  is  a  legal  question  that  is  normally  known  to  the  court.  I  have  no 
strong  feeling  about  whether  that  is  included  or  not. 

Senator  Tunnet.  Mr.  Campbell,  you  have  argued  in  your  testimony 
that,  normally,  amicus  status  would  suffice  for  third  parties.  Well, 
S.  782  does  not  require  the  court  to  allow  intervention. 

In  fact,  on  any  particular  status,  the  judge  might  decide  simply  to 
authorize  amicus  status  or  he  might  authorize  greater  participation 
if  he  determines  that  is  appropriate. 

Don't  you  feel  that  the  legislation  should  provide  them  with  a  range 
of  alternatives  and  suggest  several  possibilities  ? 

Mr.  Campbell.  My  difficulty,  as  I  indicated  earlier,  is  with  the  pro- 
vision for  full  intervention.  As  I  understand  existing  law,  the  only 
instances  in  which  private  parties  have  been  allowed  to  intervene  in 
Government  litigation  are  essentially  one  or  two  cases  in  which  it  was 
thought  to  be  necessary  to  secure  compliance  with  the  mandate  of  the 
Supreme  Court — this  is  the  El  Paso  case,  which  was  a  very  strange 
case  in  many  respects. 

I  think  that  the  enumeration  of  these  alternatives  in  the  bill,  with- 
out the  bill  also  reflecting  that  full  intervention  is  an  extraordinarily 
rare  situation,  might  invite  a  court  to  start  down  a  road  that  would, 
in  the  end,  be  productive  of  considerable  mischief. 

Suppose,  for  example,  you  allowed  a  third  party  to  intervene  as  a 
full  party  for  the  purpose  of  presenting  evidence  that  the  decree  is 
not  in  the  public  interest,  and  he  does  so,  and  the  court  is  convinced, 
and  then  the  court  declines  to  enter  the  decree.  Well,  now  what  hap- 
pens to  that  party?  He  is  still  in  there,  I  suppose,  and  he  may  well 
decide  that  he  is  entitled  to  take  an  active  role  in  the  trial  of  the 
Government's  case,  if  the  Government  does  ^o  to  trial. 

Wliat  I  think  would  be  much  more  appropriate  would  be  that  after 
the  court  has  heard  the  third  party  and  decided,  as  we  are  assuming 
in  this  instance,  that  the  decree  is  not  in  the  public  interest,  the  court 
should  say,  "Thank  you,  Mr.  Intervenor,  you  may  now  retire  to  the 
sidelines  and  we  will  let  the  Government  go  back  to  its  business."  That 
I  think  would  be  definitely  your  normal  way  of  proceeding  where  you 
want  to  have  evidence  taken  before  the  court. 

And  as  I  have  suggested,  in  many  cases — I  would  think  in  the  large 
majority  of  cases — it  would  be  enough  for  the  court  to  hear  argu- 
ments of  third  parties'  counsel  and  decide  whether  they  really  look 
like  they  are  on  to  something.  And  then  if  they  are,  then  consider  the 
question  of  some  kind  of  evidentiary  participation.  But  until  there  has 
been  some  kind  of  threshold  determination  by  the  court  through  an 
amicus  presentation,  that  there  was  something  here  that  needed  to  be 
investigated,  then  I  wouldn't  invite  the  court  to  get  into  this  kind  of 
thing. 


86 

Senator  Tunxey.  AVell,  I  want  to  thank  both  of  you  again  for  being 
•witnesses  this  morning.  It  has  been  very  beneficial  to  me  to  hear  your 
testimony. 

And  I  would  like  to  submit  for  the  hearing  record  a  letter  from 
Judge  A.  Sherman  Christensen,  senior  U.S.  district  judge  for  the  Dis- 
trict Court  in  the  District  of  Utah,  which  provides  some  important 
insights  into  S.  782.  as  well  as  some  thoughts  and  proposals  on  the 
general  subject  by  John  J.  Flynn,  professor  of  law  at  the  University 
of  Utah. 

Mr.  Chumbris.  In  view  of  the  time  limit.  I  will  have  no  questions, 
Mr.  Chairman. 

Senator  Tunnet.  Thank  you. 

Would  you  gentlemen  be  prepared  to  answer  written  questions,  if 
any  should  arise  ? 

Mr.  Hammond.  Certainly. 

Senator  Tunnet.  To  the  minority  counsel  and  others  ? 

Mr.  Hammond.  Yes. 

Senator  Ttjnney.  Thank  you  very  much. 

The  committee  will  now  recess  until  10  a.m.  tomorrow,  March  16. 

[Whereupon,  at  12 :50  p.m.,  the  subcommittee  adjourned,  to  recon- 
vene at  10  a.m.,  the  following  day,  March  16, 1973.] 

Salt  Lake  City,  Utah,  February  23, 1973. 
Miss  Shibley  Z.  Johnson, 

Assistant  Counsel,  Subcommittee  on  Antitrust  and  Monopoly  of  the  Committee  on 
the  Judiciary,  U.S.  Senate,  Washington,  D.C. 

Dear  Miss  Johnson  :  Reference  is  made  to  your  letter  of  February  14,  1973, 
concerning  proposed  consent  decree  legislation  embodied  in  S.  782.  I  appreciate 
the  opportunity  of  examing  a  copy  of  this  bill  which  you  enclosed  and  may  I  say 
that  I  personally  favor  its  provisions  in  principle,  as  you  may  gather  not  only 
from  my  practice  in  the  Beatrice  Foods  antitrust  suit  in  the  Northern  Division 
of  the  District  of  Utah,  in  which  you  participated,  but  from  the  following  action 
of  the  Judicial  Conference  of  the  United  States  based  upon  recommendations  of 
its  Committee  on  the  Revision  of  the  Laws  of  which  I  was  a  member  at  the 
time : 

"Consent  judgments  and  decrees  by  the  Federal  Trade  Commission  and  by  the 
district  courts  in  antitrust  cases — H.R.  427,  85th  Congress,  would  amend  section 
4  of  the  Sherman  Act  so  as  to  provide  that  notice  shall  be  published  in  the 
Federal  Register  of  any  proposed  consent  judgment,  decree  or  order  before  its 
entry  by  a  district  court  or  the  Federal  Trade  Commission  in  a  proceeding  under 
the  Antitrust  Acts  or  the  Federal  Trade  Comission  Act.  It  was  the  view  of  the 
Committee  that  the  requirements  of  this  bill  would  provide  an  improvement  in 
the  procedure  in  such  cases  which  would  be  very  salutary  in  that  it  would  enable 
the  district  court  or  the  Federal  Trade  Commission,  as  the  case  may  be,  to  obtain 
the  views  of  all  persons  who  might  be  affected  by  the  proposed  decree  before  it 
is  finally  formulated  and  entered.  Upon  the  recommendation  of  the  Committee, 
the  Conference  approved  the  bill."  Report  of  the  Proceedings  of  the  Regular 
Annual  Meeting  of  the  Judicial  Conference  of  the  United  States,  September  18- 
20.  1957,  taken  from  Report  of  the  Committee  on  Revision  of  the  Laws. 

"Consent  judgments  and  decrees  in  antitrust  cases. — S.  1337,  H.R.  6253,  and 
H.R.  5942  would  require  that  proposed  consent  decrees  in  antitrust  cases  be 
puMi.'^hed  in  the  Federal  Register  at  lenst  30  days  prior  to  their  entry.  H.R.  5942, 
which  is  substantially  identical  to  H.R.  427,  85th  Congress,  approved  by  the 
Conference  at  its  September  1957  session  (Conf.  Rept.,  p.  40),  would  make  this 
requirement  applicable  to  orders  entered  by  a  district  court  or  the  Federal  Trade 
Commission  and  S.  1337  and  H.R.  6253  would  make  the  requirement  applicable 
also  to  all  consent  orders  entered  by  any  board  or  commission  for  the  enforce- 
ment of  the  Clayton  Act  or  the  Federal  Trade  Commission  Act.  Upon  recom- 
mendation of  the  Committee,  the  Conference  approved  the  proposals  contained 
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in  these  three  bills."  Report  of  the  Proceedings  of  the  Regular  Annual  Meeting 
of  the  Judicial  Conference  of  the  United  States,  September  16  and  17,  1959, 
taken  from  Report  of  the  Committee  on  Revision  of  the  Laws. 

"1.  The  Conference  gave  its  specific  approval,  to  the  extent  indicated,  to  the 
follovring  bills  pending  in  the  87th  Congress,  vs^hich  v^^ould  carry  out  proposals 
approved,  in  whole  or  in  part,  at  previous  sessions  by  the  Conference: 

"(d)  H.R.  836,  requiring  that  proposed  consent  decrees  in  antitrust  cases  be 
published  in  the  Federal  Reigster  at  least  thirty  days  prior  to  their  entry.  The 
requirement  would  apply  to  ordei-s  entered  by  a  district  court  and  in  proceedings 
by  any  board  or  commission  for  the  enforcement  of  the  Clayton  Act  or  the  Fed- 
eral Trade  Commission  Act  (Conf.  Rept.,  Sept.  1959,  p.  35)."  Report  of  the  Pro- 
ceedings of  the  Judicial  Conference  of  the  United  States,  March  13-14,  1961. 

It  runs  in  my  mind  that  in  addition  to  these  recommendations,  another  com- 
mittee of  which  I  am  now  a  member — Committee  on  Court  Administration  of  the 
Judicial  Conference  of  the  United  States — has  considered,  or  now  has  under 
cdusideration,  i)roposcd  revisions  of  the  Expediting  Act  designed  to  reduce  the 
number  of  government  antitrust  cases  proceeding  directly  from  the  district 
courts  to  the  Supreme  Court  of  the  United  States.  I  have  asked  Mr.  William  E. 
Foley,  Deputy  Director  of  the  United  States  Courts  in  Washington,  to  advise  me 
with  respect  to  any  matters  that  may  now  be  before  our  Committee  for  investi- 
gation, touching  upon  the  subject  matter  of  S.  782,  and  any  further  information 
in  this  respect  will  be  transmitted  to  you.  You  may  desire  to  speak  to  Mr.  Foley 
directly  with  respect  to  any  related  action  of  the  Judicial  Conference  based  upon 
recommendations  of  our  Committees,  since  he  has  served  as  secretary  to  these 
Committees.  The  present  Chairman  of  the  Committee  on  Court  Administration  is 
Honorable  Robert  A.  Ainsworth,  Jr.,  United  States  Circuit  Judge,  New  Orleans, 
Louisiana. 

I  shall  be  out  of  the  continental  United  States  up  to  the  middle  of  March  and 
will  not  have  an  opportunity  to  further  consider  the  matter.  In  any  event,  since 
our  Committee  recommendation  is  either  reflected  in  the  oflScial  action  of  the 
Judicial  Conference  or  on  certain  aspects  may  now  be  scheduled  for  our  consid- 
eration, I  hope  these  references  will  suffice  for  my  views  at  this  time. 

Kind  personal  regards  and  every  good  wish. 
Sincerely  yours, 

A.  Sherman  Christensen, 
Senior  United  States  District  Judge. 
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THE  ANTITRUST  PROCEDURES  AND  PENALTIES  ACT 


FKIDAY,  MARCH  16,   1973 

U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

OF  THE  Committee  on  the  Judici^miy, 

Washington^  D.G. 
The  subcommittee  met  at  10 :25  a.m.,  in  room  2228,  Dirksen  Office 
Building,  Senator  John  Tunney,  presiding. 

Present :  Senator  John  Tunney,  Senator  Edward  Gurney,  and  Sen- 
ator Roman  L.  Hruska. 

Also  present:  Peter  N.  Chumbris,  Esq.,  minority  chief  counsel; 
Charles  E.  Bangert,  Esq.,  general  counsel ;  Meldon  Levine,  legislative 
assistant  to  Senator  Tunney ;  Thomas  Farrar,  legislative  assistant  to 
Senator  Gurney ;  Stanley  Hackett,  staff  of  Senator  Strom  Thurmond ; 
Cliarles  Kern,  staff  of  Senator  Fong;  Patricia  Bario,  and  Janice 
Willi-ams. 

Senator  Tunney.  Our  first  witness  is  Thomas  Kauper,  the  Assistant 
Attorney  General,  Antitrust  Division.  We  are  pleased  to  have  Mr. 
Kauper  here  with  us  today. 

I  would  like  to  apologize  to  the  witnesses,  but  other  matters  of  im- 
portance detained  me  and  I  was  not  able  to  get  up  here  until  now, 

STATEMENT  OE  THOMAS  E.  KA.TJPER,  ASSISTANT  ATTORNEY  GEN- 
ERAL,  ANTITRUST  DIVISION,  DEPARTMENT  OF  JUSTICE 

Mr.  Kauper.  I  appreciate  the  opportunity  to  appear  before  you 
today  to  discuss  S.  782,  a  bill  known  as  the  "Antitrust  Procedures  and 
Penalties  Act." 

This  bill  would,  we  believe,  involve  the  district  courts  to  a  much 
greater  degree  in  the  consent  decree  process.  It  could  involve  inquiry 
into  a  variety  of  matters  and  in  some  instances  could  require  a  full 
hearing  prior  to  approval  of  consent  decrees,  involving  the  subpena  of 
documents  and  witnesses,  and  the  taking  of  sworn  testimony  concern- 
ing evidence  of  the  violation  alleged  in  the  complaint,  the  relief  to  be 
obtained,  the  anticipated  effects  of  that  relief,  the  remedies  available 
to  private  parties,  the  procedure  and  standards  to  be  applied  for  mod- 
ification of  the  judgment  and  the  events  which  miight  require  such 
modification,  alternatives  to  the  proposed  judgment  and  the  antici- 
pated effects  of  the  proposed  judgment,  and  any  special  circumstances 
giving  rise  to  the  proposed  judgment  or  any  provision  contained 
therein. 

S.  782  might  also  enhance  considerably  the  standing  that  private 
parties  would  have  as  a  matter  of  law — as  opposed  to  judicial  dis- 
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cretion — to  intervene  and  to  oppose  Government  settlements.  In  addi- 
tion, the  bill  would  require  the  court  to  consider  the  lobbying  activities 
of  the  defendants  as  part  of  the  consent  decree  review. 

S.  782  would  also  increase  the  penalties  to  corporations  for  Sherman 
Act  violations  from  $50,000  to  $500,000.  Fines  levied  upon  private  in- 
dividuals would  be  increased  from  $50,000  to  $100,000. 

Finally,  the  bill  would  amend  the  Expediting  Act  to  require,  upon 
application  of  th<'  Attorney  General,  the  appointment  of  a  single  judge 
to  expedite  an  antitrust  proceeding.  The  Expediting  Act  would  also 
be  amended  to  place  appeals  of  antitrust  causes  which  have  no  special 
significance  in  the  courts  of  appeals.  S.  782  would  permit  appeal  from 
a  final  judgment  to  go  directly  to  the  Supreme  Court  if :  (1)  Upon  ap- 
plication by  a  party — or  on  the  district  court's  own  motion — the  judge 
who  adjudicated  the  case  enters  an  order  certifying  that  immediate 
consideration  of  the  appeal  by  the  Supreme  Court  is  of  general  public 
importance  in  the  administration  of  justice,  or  (2)  if  the  Attorney 
General  fi^les  in  the  district  court  a  certificate  stating  that  immediate 
consideration  of  the  appeal  by  the  Supreme  Court  is  of  general  pub- 
lic importance  in  the  administration  of  justice. 

"\Aniile  we  have  supported  certain  of  these  legislative  changes  in  the 
past,  the  Department  opposes  enactment  of  S.  782  in  its  present  form. 
In  our  view  the  bill  will  seriously  disrupt  settlement  proceedings  in 
the  courts,  and  would  seriously  weaken  our  ability  to  obtain  consent 
decree  settlements  from  defendants.  Even  were  we  able  to  obtain  a 
meaningful  consent  decree  sottleiuent.  under  the  provisions  of  S.  782 
much  of  the  time  of  the  Antitrust  Division's  staff  would  be  spent  in 
court  litigating  what  would  essentially  amount  to  the  merits  of  the 
case  after  the  proposed  decree  was  entered.  We  could  expect  a  marked 
decrease  in  our  efficiency  and  in  our  ability  to  initiate  a  broad  based 
national  antitrust  enforcement  in  the  years  to  come. 

To  understand  the  adverse  impact  of  S.  782,  I  think  it  is  helpful 
to  analyze  current  consent  decree  practices.  When  we  enter  into  a 
consent  decree,  we  sign  a  stipulation  with  the  defendant  which  pro- 
vides that  the  proposed  decree  shall  be  entered  as  final  and  binding 
within  30  days  after  it  is  filed — with  one  important  qualification, 
however.  The  Government  reserves  the  right  to  withdraw  its  consent 
any  time  during  that  30  days.  The  private  party  is  bound  in  stipula- 
tion and  may  not  withdraw  its  consent. 

On  the  same  day  we  file  the  stipulation  and  proposed  decree  with 
the  court,  we  issue  a  press  release  advising  the  public  in  some  detail 
of  the  terms  of  the  consent  decree,  showing  what  it  is  designed  to  do 
to  protect  and  restore  competition.  Our  press  release  also  describes  the 
illegal  action  alleged  in  the  complaint.  In  addition  we  also  alert  the 
public  to  the  Department's  consent  decree  procedure.  Under  that  pro- 
cedure we  invite  public  comment  to  the  court,  and  to  the  Department 
for  30  days  prior  to  the  entry  of  the  judgment. 

In  a  number  of  major  cases  we  have  in  the  past  sought  leave  of 
the  court  to  appear  before  it,  to  explain  on  the  public  record  the 
precise  manner  in  which  the  consent  decree  is  designed  to  accomplish 
the  purposes  of  our  antitrust  suit  and  to  state  the  basis  upon  which 
the  consent  decree  would  serve  the  public  interest.  There  have  also 
been  cases  in  the  past  in  which  private  parties  have  appeared  on  a 
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limited  basis  to  argue  to  the  court  that  modifications  should  be  made  to 
the  consent  decree  or  that  the  consent  decree  should  be  rejected  in  its 
entirety. 

Additionally,  there  have  been  cases  in  the  past  in  which,  during  the 
30-day  period  I  have  described,  private  parties  have  contacted  the 
Justice  Department  and  suggested  defects  in  or  amendments  to  the 
consent  decree.  In  a  number  of  instances  we  have  agreed  with  these 
suggestions  and  have  informed  the  defendant  that  unless  specific 
modifications  to  the  decree  are  accepted  by  the  defendant,  we  will 
withdraw  our  consent.  Usually  the  defendant  accepted  the  suggested 
modifications. 

These  administrative  procedures  have  been  promulgated  as  Justice 
Department  regulations.  They  appear  in  the  Code  of  Federal  Regu- 
lations \  I  have  attached  a  copy  of  the  regulations,  and  I  ask  that 
they  be  incorporated  in  the  record  at  this  time. 

Before  I  discuss  specific  objections  which  I  have  regarding  S.  782, 
I  think  that  it  might  also  be  helpful  if  I  set  out  in  rather  general  form 
the  legal  principles  which  presently  govern  the  appropriate  roles  of 
the  court  and  third  parties  in  connection  with  the  entry  of  consent 
decrees.  Broadly  speaking,  Congress  has  charged  the  Justice  Depart- 
ment— the  Attorney  General — with  the  duty  to  protect  the  public 
interest  in  antitrust  cases. 

Congress  did  not  determine  that  the  public  interest  would  be  best 
protected  by  the  employees  of  the  defendant,  by  the  stockholders  or 
creditors  of  the  defendant,  by  the  suppliers  or  customers  of  the  de- 
fendant, by  its  competitors  or  by  interest  groups — all  of  whom  have 
from  time  to  time  sought  to  intervene  in  consent  decree  proceedings. 
Each  of  these  groups,  after  all.  has  a  very  particularized  interest,  an 
interest  frequently  far  different  from  that  of  the  public. 

Congress  determined  instead  that  this  crucial  law  enforcement  role 
should  be  vested  in  the  chief  law  enforcement  officer  of  the  land — ap- 
pointed subject  to  the  advice  and  consent  of  the  Senate — and  account- 
able to  the  President. 2  This  is  recognized  by  the  courts,  which  have 
said  that  it  is  the  "United  States  which  must  alone  speak  for  the  pub- 
lic interest"  in  antitrust  matters.^ 

In  line  with  this  congressional  intent,  the  courts  have  held  that  a 
nonparty  may  not  intervene  in  an  antitrust  action  simply  to  promote 
liis  private  cause  of  action.*  As  a  general  rule  intervention  as  a  part}" 
is  permitted  only  where  the  intervenors  can  show  (a)  an  interest  relat- 
ing to  the  subject  of  the  action,  (h)  that  the  disposition  of  the  suit  may 
impair  their  ability  to  protect  that  interest,  and  (c)  that  their  interest 
is  inadequately  represented  by  existing  parties.  M^iere  the  Govern- 
ment has  patently  failed  to  protect  the  public  interest,  intervention 
has  been  granted.^  And  in  several  instances,  though  formal  interven- 
tion has  not  been  granted,  the  courts  have  nonetheless  heard,  and  care- 
fully considered,  the  arguments  of  third  parties. 

The  courts  do  not  simply  rubberstamp  antitrust  consent  decrees.  In 
entering  a  decree  the  courts  are  called  upon  to  perform  a  judicial  act.^ 


1  28  C.F.R.  H  50.1. 

^!?wift  &  Co.  V.  United  States,  276  U.S.  311.  3.'?l-32  (1928). 

^E.p'.,  Buckeye  Goal  d  Ry.  Go.  v.  Hocking  Valley  Ry.  Go.,  269  U.S.  42.  49  (1925). 
*  ?7.,f?.   V.  Paramount  Pictures.  1971  Trade  Cases  1173.526    (S.D.N.T.),  aff'd  per  curiam 
euh  nom.  Syufy  Enterprises  v.  United  States,  404  U.S.  802  (1971). 

^E.g.,  Gascade  Natural  Gas  Corp.  v.  El  Paso  Natural  Gas  Co.,  386  U.S.  129  (1967). 
«  Pope  V.  United  States^  323  U.S.  1, 12  (1044). 
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They  have  a  duty  to  examine  the  terms  of  the  i)ropo3ed  consent  decree 
to  determine  whether  it  should  be  adopted  as  the  decree  of  a  court  of 
equity.  They  are  required  to  examine  the  decree  to  see  whether  it  is  en- 
forceable, whether  it  provides  relief  consistent  witli  the  prayer  of  the 
complaint,  and  whether  on  the  whole  the  consent  decree  is  in  the  pub- 
lic interest.'' 

But  except  in  cases  where  a  previous  judicial  mandate  is  involved 
and  the  consent  decree  fails  to  comply  with  that  mandate,  or  where 
there  is  a  showing  of  bad  faith  or  malfeasance,  the  courts  have  allowed 
a  wide  range  of  prosecutorial  discretion.  The  decision  to  enter  into  a 
consent  judgment  is  viewed  by  the  courts  as  "an  administrative  de- 
cision and  is  a  part  of  the  implementation  of  the  general  policy  of  the 
executive  branch  of  Government."  ® 

Turning  now  to  the  proposed  bill.  S.  782  contains  three  interrelated 
sets  of  provisions  dealing  with  consent  decrees.  These  are  (1)  the  re- 
quired filing  of  an  impact  statement  with  the  court  by  the  Department, 
a  statement  which  would  expand  somewhat  upon  our  current  press  re- 
lease practice;  (2)  the  required  filing  by  defendants  of  a  statement 
describing  communications  between  defendant  and  Government  offi- 
cials; and  (3)  provisions  greatly  expanding  the  roles  of  the  couil  and 
third  parties  in  the  entry  of  decrees. 

More  specifically,  section  2(b)  of  the  bill  would  require  the  Justice 
Department  to  file  with  the  district  court  a  "public  impact  statement," 
which  would  recite,  inter  alia,  the  anticipated  effects  of  the  relief  con- 
tained in  the  proposed  judgment ;  the  remedies  available  to  potential 
private  plaintiffs  damaged  by  the  alleged  violation  in  the  event  the 
judgment  is  entered;  a  description  and  evaluation  of  alternatives  to 
the  proposed  judgment;  the  anticipated  effects  of  such  alternatives; 
and  an  explanation  of  any  unusual  circumstances  giving  rise  to  the 
proposed  judgment  or  any  provision  thereof. 

Section  2(d)  provides  that  before  entry  of  the  consent  judgment, 
the  district  court  shall  make  a  public  interest  determination,  and  shall 
specifically  consider — 

(1)  the  public  impact  of  the  judgment,  including  termination  of  alleged  viola- 
tion, provisions  for  enactment  and  modification,  duration  of  relief  sought,  antici- 
pated effects  of  alternative  remedies,  and  any  other  considerations  bearing  upon 
the  adequacy  of  the  judgment ; 

(2)  the  public  Impact  of  entry  of  the  judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury  from  the  violations  set  forth  in  the  complaint, 
including  consideration  of  the  public  benefit  to  be  derived  from  a  determination 
of  the  issues  at  trial. 

Section  2(f)  also  provides  that  each  defendant  entering  into  a  pro- 
posed antitrust  consent  judgment  shall  file  with  the  district  court  a 
description  of  any  and  all  written  or  oral  communications  by  or  on  be- 
half of  the  Department  with  any  officer  or  employee  of  the  I'nited 
States  concerning  or  relevant  to  the  proposed  consent  judgment  or  the 
subject  matter  thereof.  In  making  a  public  interest  determination 
under  section  2(d)  the  court  could,  I  presume,  review  the  record  of  lob- 
bying activities  by  or  on  behalf  of  the  defendant  under  section  2(f). 

T  Spe  U.f^.  V.  Autornohilc  Manujncturers  Aasncinfion,  307  F.Supp.  617.  021  fSD.fal.). 
(1969)  aff'il  per  curiam  .tub  nom. ;  City  of  Neiv  York  v.  United  States,  307  U.S.  248  ^970). 

''The  wido  ran^e  of  rtiscrptlon  recognized  by  the  courts  thus  reflects  both  a  respect  for 
the  oonstitntlonal  sep.Tratlon  of  powers  and  the  Intent  of  Congress  In  leaving  discretion  to 
the  Attorney  General  In  antitrust  cases. 
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The  bill  also  contemplates  that  the  court  may  hold  a  hearing  on 
these  issues,  take  testimony  of  Government  officials  or  expert  wit- 
nesses and  authorize  full  or  limited  participation  in  proceedings  be- 
fore the  court  by  interested  persons  or  agencies. 

We  believe  that  these  provisions,  calling  as  they  do  for  extensive 
and  rather  undefined  judicial  review  of  antitrust  consent  decrees, 
would  seriously  disrupt  the  settlement  process,  impair  our  ability  to 
•obtain  meaningful  settlements,  delay  antitrust  relief  in  cases  having 
direct  bearing  on  the  health  of  our  economy,  and  unnecessarily  require 
the  use  of  Department  and  judicial  resources  which  might  be  more 
fruitfully  expended  in  other  ways.  Let  me  be  more  specific. 

First,  the  overall  dimension  of  the  role  proposed  for  the  court  should 
be  appreciated.  Under  section  2(d),  the  court  must  consider  a  number 
of  factors,  including  the  anticipated  effects  of  alternative  remedies,  the 
•effect  on  private  parties,  et  cetera,  factors  I  will  discuss  in  more  detail 
subsequently.  In  reaching  its  decision,  the  court  may  take  testimony  of 
Government  officials,  employ  consultants,  permit  intervention,  solicit 
views  of  other  Federal  and  local  agencies  and  take  such  other  actions 
as  it  deems  appropriate.  These  are  very  broad  ranging  powers  which, 
when  coupled  with  the  breadth  of  the  substantive  inquiry  to  be  made, 
suggest  something  akin  to  a  full-blown  trial.  Wliile  it  may  be  argued 
that  the  proposed  inquiry  is  simply  into  the  adequacy  of  relief,  and 
not  into  whether  the  antitrust  laws  were  violated,  such  an  argument  is 
specious.  Disagreement  over  remedy  frequently  reflects  disagreement 
over  facts.  Disagreement  over  facts  requires  judicial  resolution,  and 
tliat  in  turn  requires  a  full  evidentiary  hearing.  The  result  is  likely  to 
be  precisely  what  the  consent  decree  procedure  is  designed  to  avoid, 
the  extensive  expenditure  of  Department  and  judicial  resources.  Pre- 
sumably Department  resources  would  be  expended  not  only  in  repre- 
senting the  United  States,  but  in  giving  testimony  and  preparing 
responses  as  well. 

Let  me  now  discuss  several  specific  features  of  the  bill. 

With  the  bill  as  written,  the  court  would  apparently  be  required  to 
evaluate  and  could  take  testimony  concerning  the  anticipated  effects 
of  the  relief  contained  in  the  proposed  judgment.  Indeed,  this  inquiry 
apparently  would  encompass  not  only  whether  the  relief  is  adequate  in 
view  of  that  sought  in  the  complaint,  but  whether  the  Government 
sought  appropriate  relief  in  the  complaint  itself.  We  have  no  objec- 
tion to  explaining  to  the  court  the  manner  in  which  the  consent  decree 
is  tailored  to  achieve  the  competitive  objectives  of  the  relief  sought  in 
the  complaint.  We  are  concerned  that  speculation  by  the  Government 
and  the  defendant  on  the  anticipated  effects  of  the  relief  could  lead 
to  each  side  claiming  "victory,"  which  could  be  highly  disruptive  at  a 
time  when  termination  of  the  law  suit  is  in  the  public  interest.  Any 
discussion  of  the  long-term  effects  of  a  judgment  also  involves  a  great 
degree  of  "crystal  ball  gazing."  If  done  in  the  abstract,  the  discussion 
is  likely  to  be  useless.  To  avoid  abstraction,  detailed  facts  must  be  pre- 
sented to  the  court.  Many  of  those  facts  would  likely  be  contested.  In 
the  contest,  the  settlement  may  be  lost  in  the  adversary  process.  And 
considerable  time  and  manpower  will  be  expended. 

The  bill  also  contemplates  that  the  hearing  on  a  consent  decree  ex- 
plore the  remedies  available  to  potential  private  plaintiffs  damaged 

96-940—73 7  '''' 
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by  the  alleged  antitrust  vioation  in  the  event  a  judgment  is  entered. 
Section  5(a)  of  the  Clayton  Act  ^  provides  that  a  final  judgment  in 
any  civil  or  criminal  proceeding  brought  by  the  United  States  under 
the  antitrust  laws,  which  determines  that  the  defendant  has  violated 
those  laws,  may  be  used  as  prima  facie  evidence  against  the  defendant 
in  any  claim  in  any  private  antitrust  action  for  treble  damages.  The 
Clayton  Act  specifically  provides,  however,  that  the  Government 
judgment  may  not  be  used  as  prima  facie  evidence  if  that  judgment 
is  in  the  nature  of  a  consent  judgment  entered  before  any  testimony 
has  been  taken. 

As  the  bill  calls  upon  the  court  to  consider  the  effect  of  entry  of  the 
decree  upon  individuals  alleging  specific  injury  from  the  violation  set 
forth  in  the  complaint,  it  is  conceivable  that  a  court  might  feel  com- 
pelled to  deny  entry  of  the  judgment  on  the  grounds  that  so  long  as  no 
prima  facie  use  can  be  made  of  the  judgment,  the  "public  interest" 
requirements  of  the  bill  have  not  been  met.  In  short,  a  court  could 
require  the  Department  to  go  to  full  trial,  simply  to  satisfy  the 
claims  of  private  parties  who  would  naturally  wish  to  avoid  the  ex- 
pense of  trying  their  own  antitrust  cases. 

This  concern  has  substantial  basis  in  past  experience.  From  time-  to- 
time  private  parties  have  opposed  the  entry  of  consent  decrees  for  the 
reason  that  if  the  Department  does  not  go  to  a  final,  litigated  judg- 
ment, the  prima  facie  use  of  the  judgment  by  private  parties  in  treble 
damage  actions  against  defendants  is  lost.  Under  S.  782  we  could  well 
be  required  by  a  court  to  go  to  full  trial. 

We  have  in  the  past  and  will  in  the  future  continue  to  oppose  such 
attempts  by  private  parties  to  force  us  to  continue  litigation  so  that 
their  case  can  be  made  out.  If  the  relief  we  obtain  by  consent  decree  is 
adequate,  further  litigation  would  tie  up  our  resources — resources 
which  the  Government  brings.  We,  therefore,  oppose  this  feature  of 
the  antitrust  laws.  The  courts  have  consistently  upheld  our  position. 

By  imposing  a  requirement  on  a  district  court  to  consider  the  effect 
of  the  consent  decree  upon  private  parties,  we  might  be  placed  in  a 
position  of  having  to  engage  in  endless  litigation  to  obtain  the  same 
result  which  we  now  reach  by  consent  decree.  We  do  not  believe  that 
this  portion  of  the  bill  is  consistent  with  the  public  interest  in  speedy 
and  substantial  relief  in  antitrust  cases  brought  by  the  Government. 
And  we  do  not  believe  it  is  in  the  interest  of  the  taxpayer  who  would 
be  required  to  support  full-blown  litigation  in  virtually  every  case 
which  the  Government  brings.  We,  therefore,  oppose  this  feature  of 
the  bill. 

S.  782  would  also  require  the  court  to  explore  alternatives  to  the 
proposed  judgment  and  anticipated  effects  of  such  alternatives.  The 
first  step  would  presumably  be  to  identify  the  alternative  remedies. 
These,  in  turn,  would  be  evaluated.  This  exploration  could  take  two 
forms,  both  of  which  we  believe  would  be  highly  undesirable.  First,  a 
court  might  require  the  Government  to  disclose  all  suggestions  which 
were  made  by  members  of  the  Antitrust  Division  for  relief  during  the 
course  of  settlement  negotiations.  These  negotiations  usually  involve 
a  number  of  Antitrust  Division  personnel,  including  myself,  and  all 

»15  U.S.C.  §  16(a). 
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possibilities  for  settlement  are  explored  in  internal  stalf  discussions  be- 
fore we  take  a  position  with  the  defendant.  These  discussions  are,  as 
they  should  be,  very  broad  ranging  and  involve  assessments  of  the 
strengths  and  weaknesses  of  our  case,  the  relief  which  we  must  have 
as  a  very  minimum  as  well  as  relief  which  we  think  the  defendant  will 
agree  to. 

I  would  strongly  object  to  the  disclosure  of  these  staff  discussions 
and  reconnnendations.  I  believe  it  would  have  a  chilling  effect  on  the 
free  exchange  of  information  and  ideas  among  my  staff  and  mvself. 
Without  that  exchange  my  bargaining  position  with  defendants  in 
consent  decree  negotiations  would  be  inuneasurably  weakened.  1  be- 
lieve our  law  enforcement  program  would  be  weakened  also. 

A  second  possible  reaction  by  a  district  court  would  be  to  explore 
in  some  kind  of  economic  atmosphere  all  possible  alternatives  to  anti- 
trust relief,  using  Justice  Department  experts,  the  experts  of  other 
executive  branch  agencies  such  as  the  Commerce  Department,  the  De- 
partment of  Transportation  and  the  like,  and  experts  brought  in  by 
other  parties  or  the  court.  This  exploration  could  be  most  expensive, 
time  consuming,  and  in  the  end  might  well  bear  little  relevance  to  the 
matters  under  consideration,  resembling  a  group  of  highly  trained 
scholars  reading  their  dissertation  papers  in  an  almost  empty 
auditorium. 

The  bill  also  could  require  the  district  court  to  explore  and  consider 
any  special  circumstances  which  give  rise  to  the  judgment.  I  believe 
this  provision  is  much  too  vague.  If  enacted,  it  could  permit  a  "fishing 
expedition"  into  prosecutorial  discretion  in  antitrust  cases.  Such  a 
judicial  inquiry  could  require  a  trial  on  the  entire  range  of  issues  con- 
fronting a  prosecutor — including  the  strengths  and  weaknesses  of  the 
Government's  theory,  the  deficiencies  in  factual  proof,  the  outcome  of 
discovery,  the  time  factor  involved  in  going  to  trial  or  getting  relief 
now,  the  possible  relief  that  might  be  obtained  in  light  of  the  risk  of 
litigation,  the  resources  to  be  committed  in  this  case  vis-a-vis  alterna- 
tive— and  perhaps  move  important — cases,  and  the  public  consequences 
of  delay  in  correcting  an  antitrust  violation.  The  courts  do  not  per- 
mit this  inquiry  now,  and  I  believe  it  would  be  inconsistent  with  both 
the  constitutional  nature  of  the  judicial  power  and  the  traditional 
concepts  of  the  adversary  process.  In  the  latter  sense,  I  believe  that 
disclosure  of  these  kinds  of  thought  processes  in  public  could  force  the 
Government  to  spell  out  the  strengths  and  weaknesses  of  its  antitrust 
program  and  could  give  defense  counsel  an  overwhelmincr  advantage  in 
mapping  out  a  case  against  the  Government.  I  do  not  believe  that  result 
would  be  in  the  public  interest. 

Section  3  of  S.  782  would  provide  for  an  increase  in  the  maximum 
fine  on  corporations  from  $50,000  to  $500,000  and  for  individuals  from 
$50,000  to  $100,000. 

The  Department  of  Justice  has  asked  Congress  in  the  past  to  in- 
crease Sherman  Act  fines  and  continues  to  support  such  increase. 

A  primary  end  of  the  criminal  sanctions  of  the  Sherman  Act  is  to 
preserve  free  enterprise  by  deterring  illeo^al  activities  and  practices 
preventing  effective  competition.  This  end  can  be  mot  only  if  those 
sanctions  provide  a  meaningful  deterrent.  By  current  economic  stand- 
ards the  comparatively  moderate  range  of  fines  available  under  the 
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Sherman  Act  is  not  an  effective  deterrent  to  criminal  conduct.  The 
maximum  fines  for  individuals  and  corporations  have  not  been  in- 
creased since  1955.  Since  that  increase  the  assets  and  profits  of  corpo- 
rations have  increased  dramatically,  making  in  some  cases  the  imposi- 
tion of  the  present  maximum  fine  only  a  mild  tax  on  profits  available 
through  prolonged  violation  of  the  law.  To  maintain  the  intended 
deterrent  effect  of  the  maximum  fine  established  in  the  1955  amend- 
ment to  the  Sherman  Act,  an  increase  is  badly  needed. 

While  to  relatively  small  businesses,  $500,000  in  fines  may  seem  ex- 
cessive, many  of  our  cases  are  brought  against  some  of  the  Nation's 
largest  corporations.  It  would  stress  that  it  would  not  be  mandatory 
for  the  courts  to  impose  the  maximum  fine.  Indeed,  courts  at  present 
do  not  often  impose  even  the  maximum  fine  of  $50,000.  This  judicial 
restraint  is  expected  to  continue.  It  may  reasonably  be  assumed  that 
the  courts  will  continue  to  weigh  such  considerations  such  as  the 
financial  circumstances  of  the  defendant,  the  nature  and  duration  of 
the  offense,  and  the  effect  on  the  economy. 

We  believe  that  the  Government's  antitrust  enforcement  will  be 
aided  by  sharpening  industry's  awareness  of  the  consequences  of  a 
Sherman  Act  violation.  The  concern  of  top  management  for  the  finan- 
cial welfare  of  their  corporations  should  insure  management's  direct 
concern  with  antitrust  compliance  at  operational  levels. 

Moreover,  increased  effectiveness  in  punishment  and  prevention 
would  likely  be  possible  with  respect  to  firms  smaller  in  size.  The 
courts  have  a  tendency,  in  my  view,  to  reserve  a  maximum  or  near 
maximum  fine  for  the  largest  firms;  no  matter  how  grave  the  viola- 
tions by  tlie  smaller  corporations  or  by  individual  defendants,  their 
fines  tend  to  be  scaled  down  from  this  maximum.  This  often  results 
in  virtually  meaningless  penalties  for  smaller  operations  although  tlie 
conduct  involved  calls  for  serious  punishment. 

We,  therefore,  support  the  principle  of  the  increase  in  maximum 
fines  proposed  by  S.  782. 

Section  4  of  the  bill  would  amend  the  Expediting  Act  ^°  in  a  manner 
virtually  identical  to  that  proposed  by  the  Justice  Department  and 
submitted  to  the  Congress  on  Julv  14,  1969.  I  have  attached  the  letter 
of  the  Attorney  General  to  Congress  supporting  this  legislation,  along 
with  the  bill  we  submitted.  I  request  that  this  material  be  placed  in 
the  record  at  this  time.  We  continue  to  support  amendment  of  the 
Expediting  Act  for  the  reasons  set  forth  in  the  Attorney  General's 
letter. 

We  have  also  been  requested  to  give  our  views  concerning  S.  1088.  a 
bill  cited  as  "The  Antitrust  Settlement  Act  of  1973."  This  bill  would 
require  that  prior  to  entry  of  a  proposed  consent  decree,  the  district 
court  shall  direct  the  Government  to  publicize  the  terms  of  the  settle- 
ment by  publishing  for  7  days  over  a  2-week  period  in  newspapers  for 
general  circulation  in  the  district  in  which  the  case  has  been  filed,  in 
Washington.  D.C.,  and  in  such  other  districts  such  as  the  court  may 
direct  the  following  information : 

(a)   a  summary  of  the  terms  of  the  proposed  consent  judgment; 
(h)  the  description  of  the  case,  setting  forth  the  alleged  conditions 
which  led  the  Department  to  conclude  that  the  antitrust  laws  had  been 
violated; 
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(c)  a  listing  of  materials  available  to  the  public— and  the  places 
where  such  materials  are  available  for  public  inspection ;  and 

{d)  an  invitation  to  members  of  the  public  to  send  their  comments 
on  the  judgment  to  the  Attorney  General. 

The  court  is  also  instructed  to  take  such  other  steps  as  it  deems 
appropriate  to  insure  that  the  public  has  adequate  knowledge  of  the 
proposed  consent  decree  and  an  opportunity  to  comment. 

The  time  priod  prior  to  entry  of  the  decree  would  be  extended  to  60 
days,  or  longer  if  the  court  deems  necessary.  Within  that  period  the 
Department  would  be  required  to  distribute  to  the  court  and  to  the 
defendant  copies  of  any  of  the  comments  received  from  the  public 
and  to  submit  a  statement  that  the  Attorney  General  or  his  designate 
has  taken  into  consideration  these  public  comments  that  he  believes 
the  proposed  judgment  to  be  consistent  with  the  antitrust  laws  and 
in  the  best  interest  of  the  United  States,  together  with  a  full  and  com- 
plete articulation  of  the  reasons  for  his  belief. 

S.  1088  also  provides  that  if  substantial  changes  "of  public  interest" 
are  made  in  the  proposed  consent  judgment  in  the  60-day  interim,  the 
judgment  shall  be  treated  essentially  as  one  which  has  been  presented 
to  the  court  for  the  first  time,  subject  to  the  bill's  provisions  for  origi- 
nal notice  to  the  public,  and  the  like. 

The  bill  would  require  that  a  hearing  be  held  before  the  court  on 
whether  the  judgment  should  be  allowed  to  become  final,  unless  the 
court  finds  there  is  no  substantial  controversy.  The  bill  contemplates 
a  hearing  could  be  held  before  a  special  master  appointed  for  that 
purpose.  The  bill  would  also  provide  that  costs  for  any  publicity  be 
shared  equally  by  the  United  States  and  the  defendant,  and  would 
permit  the  court  to  award  costs  incurred  by  any  person  in  preparing 
and  presenting  comments  or  responses  thereto.  Apparently,  these  costs 
could  be  awarded  to  third  parties,  and  the  bill  does  not  designate  the 
party  or  parties  who  should  be  taxed  with  such  costs. 

Finally,  S.  1088  provides  that  nothing  contained  therein  shall  limit 
in  any  way  the  existing  power  of  the  courts  to  make  orders,  nor 
shall  anything  in  the  bill  limit  or  expand  the  power  of  the  courts  to 
accept  or  reject  proposed  consent  judgments  nor  shall  anything  in  the 
bill  limit  or  expand  the  rights  of  any  person  to  intervene  in  any  suit 
or  proceeding  arising  under  the  antitrust  laws. 

S.  1088  would,  in  large  part,  simply  codify  existing  Department 
practices  concerning  consent  decrees.  As  I  have  indicated  in  my  earlier 
testimony  concerning  S.  782,  we  have  attempted  and  I  believe  we  have 
obtained  a  rather  widespread  publicity  of  each  of  our  consent  decrees. 
"We  have  also  explained  to  the  court  and  to  the  public  the  reasons  why 
we  believe  these  consent  decrees  are  in  the  public  interest.  In  addition, 
we  have  notified  the  court  of  any  changes  made  in  our  consent  decress 
during  the  30-day  waiting  period,  and  third  parties  have,  in  the  past, 
informed  the  court  of  their  objections  to  the  consent  decree — to  which 
we  have  responded  before  the  court.  The  court  now  has  power  to  im- 
pose reasonable  costs  for  publicity  and  other  expenditures. 

"WTiile  I  see  no  reason  for  enactment  of  S.  1088,  its  enactment  would 
pose  no  undue  burden  on  the  Department,  as  it  represents  principally 
a  codification  of  present  Department  policies.  Substantive  changes 
can  be  found  only  in  the  mandatory  publication  requirement,  and 
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the  extension  of  the  waiting  period  on  final  entry  of  the  decree 
from  30  to  60  days — to  which  we  have  no  objection.  Additional 
fimdinor  should  be  allowed  for  systematic  publication  and  costs,  which 
can  be  expected  to  impose  a  heavier  burden  on  our  resources. 

Mr.  Chairman,  I  would  like  to  add  just  one  thing  to  my  prepared 
statement. 

We  received  S.  1088  for  comments  rather  late.  On  examining  those 
provisions  once  again,  I  would  like  to  express  one  concern  concerning 
those  provisions  which  is  not  reflected  in  our  written  statement. 

That  concern  rests  in  the  interrelationship  between  the  filing  of  the 
statement  by  the  Attorney  General  and  what  appears  to  be  a  require- 
ment of  the  hearing  unless  there  is  substantial  controversy. 

I  am  not  altogether  sure  precisely  what  that  is  going" to  mean  to  us. 
I  would  have  a  fear  that,  even  in  cases  where  there  has  been  wide- 
spread publicity,  and  no  comments  have  been  received,  the  court 
might  feel  compelled  to  hold  a  hearing,  which  seems  to  me  would  be 
unnecessary. 

So  that  my  concern  would  be  over  what  appears  to  me  to  be  the 
rather  mandatory  language  concerning  the  hearing. 

I  think  that  concludes  my  statement. 

Senator  Tunnet.  Thank  you  very  much,  Mr.  Kauper. 

Of  course,  at  any  time  in  30  days  from  the  time  that  the  hearing  is 
closed — and  this  is  legislation — ^the  Department  can  file  a  written 
statement,  supplemental  to  your  testimony  with  the  committee,  laying 
out  your  views  on  any  of  the  matters  that  come  up  during  these  hear- 
ings, including  bills.  I  hope  you  take  advantage  of  it. 

Mr.  Katjper.  Well,  I  simply  wanted  to  raise  this  to  make  my  state- 
ment as  complete  as  we  could  at  this  point. 

Senator  Tunney.  Thank  you  very  much,  Mr.  Kauper.  I  appreciate 
your  thoughtful  and  helpful  testimony.  I  know  that  you  have  given 
a  great  deal  of  tliought  to  this  legislation.  It  is  self-evident  from  the 
statement  that  you  made. 

As  I  was  listening  to  you  testify,  I  could  not  help  but  be  struck  that 
you  and  the  authors  of  the  legislation.  Senator  Gurney  and  myself, 
have  similar  objectives.  That  is  that  we  both  want  to  insure  that  con- 
sent decrees  and  that  the  consent  decree  procedure  continue  to  serve 
well  the  antitrust  enforcement  effort  of  this  Nation. 

We  would  both  like  to  see  the  best  possible  procedures  toward  that 
end.  Both  of  us  want  the  antitrust  consent  decrees  to  be  used  by  the 
Division,  and  we  do  not  want  to  see  the  consent  decree  procedure  be 
unnecessarily  burdened  or  weakened. 

Accordingly,  I  have  a  number  of  questions  with  respect  to  your 
testimony.  Wliile  I  believe  that  we  share  a  number  of  common  objec- 
tives and  assumptions,  I  think  that  we  view  the  legislation  in  different 
fashion. 

First,  I  would  like  to  mention  that  I  am  gratified  that  the  Depart- 
ment has  come  out  in  support  of  sections  3  and  4  of  S.  782,  and  I  hope 
we  can  move  expeditiously  in  this  area. 
Mr.  Kattper.  So  do  I,  Senator, 

Senator  Ttjnxey.  I  recognize  that  you  have,  in  1060.  made  an  effort 
to  insure  that  we  are  able  to  expedite  the  appeals  process,  and  I  think 
this  is  essential.  T  think  that  the  Government  ought  to  have  inter- 
locutory appeals.  It  is  critical  to  give  that  ability  to  the  Department. 
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I  think  that  we  ought  to  explore  some  of  the  problems  that  are  con- 
tained, at  least  insofar  as  you  can  view  them  as  problems,  in  section  2. 

Let  me  be^in  with  the  vei-y  outset  of  your  testimony,  for  I  think  that 
we  place  a  different  emphasis  on  certain  aspects  of  the  legislation. 

You  indicated  in  the  second  paragraph  of  your  written  testimony 
that  S.  782 : 

Could  involve  inquiry  into  a  variety  of  matters  and,  in  some  instances,  could 
require  a  full  hearing  prior  to  approval  of  consent  decrees  involving  the  subpoena 
of  documents  and  witnesses  and  taking  of  sworn  testimony  concerning  evidence 
of  the  violation  alleged  in  a  complaint,  the  relief  to  be  obtained,  the  anticipated 
effects  of  that  relief,  the  remedies  available  to  private  parties,  the  procedure  and 
standards  to  be  applied  for  modification  of  the  judgment,  and  the  events  which 
might  require  such  modification,  alternatives  to  the  proposed  judgment,  and  the 
anticipated  effects  of  the  proposed  judgment,  and  any  special  circumstances 
giving  rise  to  the  proposed  Judgment  or  any  provision  contained  therein. 

Xow,  most  of  these  elaborate  on  a  requirement  which,  in  my  opin- 
ion— by  just  a  simple  reading  of  the  legislation — are  not  mandatory, 
but  are  optional  with  the  court.  They  are  optional  if  the  court  decides 
that  it  is  in  the  public  interest  to  require  it. 

I  would  think  that  the  court  would  use  those  options  rather  spar- 
ingly, and  only  if  the  court  decided  that  it  was  in  the  public  interest 
to  require  them. 

I  do  not  believe  that  the  court  would,  under  normal  circumstances, 
require  a  full  hearing.  As  a  matter  of  fact,  I  think  in  the  ^reat,  great 
majority  of  cases,  the  court  would  not  require  such  a  full  hearing. 

Mr.  Kauper.  Senator,  I  did  not  mean  to  suggest  and  I  do  not  think 
the  language  of  the  statement  meant  to  suggest  that  it  would  be 
mandatory  in  every  case.  It  was  put  in  terms  of  what  it  could  do. 

I  think  you  are  perhaps  correct.  Logically,  a  court  looking  at  these 
provisions  would,  in  most  cases,  not  require  a  hearing  at  all. 

Our  concern  is  that  reading  this  legislation  as  a  whole,  as  a  judge, 
that  he  may  very  well — and  I  think  this  is  not  an  unlikely  result — 
feel  compelled  to  hold  some  kind  of  hearing  whenever  any  kind  of 
question  has  been  raised. 

Now,  let  me  expand  a  little  on  that,  if  I  might. 

The  vast  majority  of  cases,  I  think — I  have  not  borne  this  out 
statistically,  but  I  think  most  people  would  agree — in  which  some 
kind  of  objection  is  raised  tend  to  be  the  kind  of  case  in  which  the 
basic  objection  is  raised  by  private  plaintiffs,  who,  for  one  reason  or 
another — it  may  be  the  effect  of  section  5  of  the  Clayton  Act,  or  for 
some  other  reason— do  not  want  the  decree  entered. 

That  is  not  an  uncommon  phenomena.  And  I  would  fear  that  courts, 
reading  this  legislation,  would  take  it  as  an  invitation  to  hold  that 
sort  of  a  hearing. 

I  think  my  concern  here — if  I  can  put  it  in  really  rather  simple 
terms — on  the  bill  as  a  whole  and  section  2  is  not  with,  for  the  most 
part,  requirements  of  what  we  tell  the  court.  I  am  inclined  to  agree 
that  wide-spread  publicity,  a  statement  as  to  what  the  thing  is  all 
about  in  terms  of  anti-competitive  effects  and  so  on,  is  in  the  public 
interest. 

So  I  am  not  particularly  concerned  about  those  provisions  elaborat- 
ing on  what  the  court  must  be  advised  of  by  the  Department  with 
respect  to  the  settlement. 
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My  concern  is  with  the  hearing  provisions  and,  to  a  substantial 
degree,  is  based  upon  an  impression  one  gets  from  the  bill  in  toto, 
which  is,  by  conferring  a  rather  wide  range  of  powers  on  the  court, 
by  directing  it  to  make  certain  findings,  that  the  court  will  feel  com- 
pelled to  hold  a  hearing. 

Now,  you  and  I  may  disagree  on  how  a  court  is  going  to  react  to  that. 
Perhaps  that  is  a  substantial  part  of  what  we  are  talking  about.  But 
that  is,  essentially,  my  fear  over  section  2.  It  is  in  the  hearing  provi- 
sions, the  extent  of  judicial  review. 

Senator  Tunney.  In  your  statement,  you  say  the  courts  do  not 
simply  rubberstamp  antitrust  decrees.  In  entering  decrees,  the  court 
is  called  upon  to  perform  a  judicial  act. 

I  think  that  is  well  established.  The  courts  have  the  power  right 
now,  if  they  want  to  exercise  it.  I  think  you  say  as  much  in  your  testi- 
mony, and  I  think  that  anybody  that  has  read  the  law  knows  that  that 
is  the  case. 

Mr.  Kauper.  Well,  I  think  it  is  true  that  a  court  does  have  the 
authority,  under  certain  circumstances,  to  say  it  will  not  accept  the 
decree,  or  that  it  will  only  with  certain  modifications.  That  is  quite 
clear. 

Indeed,  the  court  could,  in  some  circumstances,  I  think,  compel  that 
a  hearing  be  held.  It  may  be  a  very  informal  hearing.  It  may  be  simply 
for  more  detailed  explanations  by  the  Department.  Indeed,  more  often 
than  not,  we  send  the  staff  attorney  out  with  the  decree,  and  it  is 
presented  in  open  court. 

But  I  think  that,  if  we  take  the  entire  tenor  of  the  bill,  because  it 
requires  the  court  to  make  certain  kinds  of  findings,  which  I  think  it 
is  not  required  to  make  now — for  example,  effective  alternatives  to  re- 
lief is  not  a  finding  that  is  now  required.  I  am  not  satisfied  in  my  own 
mind  that  the  court  will  in  any  way  feel  that  it  is  capable  of  making 
that  judgment  even  in  a  very  simple  case,  without  some  kind  of  fairly 
extensive  hearing. 

Now,  in  part,  what  we  are  discussing  is  how  a  judge  is  going  to  react 
to  this  language.  And  I  can  conceive  that  a  judge  might  say,  "This 
really  is  not  much  different  from  what  we  have  been  doing  before,  and 
we  will  proceed  as  we  have  in  the  past."  That  is  possible. 

But  we  have  a  number  of  judges  who,  I  think,  might  very  well  use 
this  as  a  basis  for  some  kind  of  rather  extensive  hearings  on  alterna- 
tives to  relief,  anticipated  effects  of  relief,  and  possibly  even  going  into 
things  the  Government  should  have  asked  for  originally  and  did  not 
ask  for. 

That  concerns  me  a  great  deal  with  respect  to  these  provisions. 

Senator  Gurney.  Will  the  Senator  yield  on  that  point  ? 

Senator  Tunney.  I  yield  to  the  Senator. 

Senator  Gtjrney.  If  that  concerns  you — but  you  do  agree  that  per- 
haps a  fuller  disclosure  of  information  is  in  the  public  interest.  Do 
you  have  any  suggestions  as  to  revising  the  bill  to  meet  your  objec- 
tions here? 

Mr.  Kauper.  Well,  if  the  question  that  is  being  asked  is:  Wliat 
changes  might  we  suggest  or  would  we  find  acceptable,  I  think  there 
are  three  kinds  of  basic  proposals  made  in  this  area — proposals  which 
can  provide  for  greater  public  awareness  of  the  facts  surrounding  the 
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decree  and  which  would  not,  in  any  way,  impede  our  enforcement 
program. 

Congress  could  provide,  by  statute,  that  the  Government  publish 
in  the  form  of  a  press  release,  or  in  some  other  form,  and  to  be  filed 
witli  the  district  court,  a  statement  which  contains  a  description  of 
the  defendant's  activities  alleged  in  the  complaint,  in  some  detail ;  a 
description  of  the  anticompetitive  effects  of  such  activity  based  upon 
the  allegations  in  the  complaint ;  an  explanation  of  the  proposed  con- 
sent decree,  including  the  relief  to  be  obtained;  an  explanation  of  the 
manner  in  which  the  relief  is  designed  to  eliminate  the  anticompetitive 
activities  and  effects  described  in  the  complaint;  a  notification,  when 
applicable,  that  a  separate  cause  of  action  for  treble  damages  may  be 
available  to  private  parties  or  governmental  entities;  a  notification 
that,  within  60  days  after  filing  of  the  proposed  judgment,  the  public 
may  inform  tlie  Attorney  General  of  any  comments  concerning  the 
proposed  judgment ;  and  a  statement  that  the  United  States  may  with- 
draw its  consent. 

That  kind  of  provision,  I  think,  is  a  publicity  type  provision.  I  do 
not  think  it  causes  us  any  difficulty.  And  it  may  do  a  couple  of  things. 
It  does,  of  course,  inform  the  public.  And  I  suppose  there  is  another 
part  to  it  which  is:  In  preparing  a  statement,  you  are  thinking  about 
it  when  you  are  negotiating  settlements ;  you  have  those  things  in  the 
back  of  your  mind. 

Hopefully,  they  are  there  anyway,  but  it  does  provide  that  kind  of 
additional  spur. 

T  think  it  codifies,  to  some  extent,  what  we  are  already  doing.  It 
would,  to  some  degi-ee,  expand  upon  it  in  terms  of  the  kind  of  informa- 
tion which  is  made  available  to  the  public. 

It  would  expand  the  30-day  period  to  60  days,  to  which  we  have  no 
objection  at  all. 

Nor  do  we  have  any  objection  to  a  requirement  that  all  written  com- 
ments submitted  to  the  Department  by  the  public  during  that  60-day 
period  be  published  in  the  Federal  Eegister,  assuming  that  the  writer 
consents.  There  may  be  some  times  when  a  particular  informant  wants 
to  communicate  with  us,  and  does  not  want  it  made  public.  Responses 
by  the  Department  to  these  comments  would  also  be  published. 

We  have  already  made  some  revisions  in  our  public  explanations  of 
consent  decrees,  and  the  further  changes  I  suggest  are  along  the  lines 
of  providing  a  good  deal  more  or  at  least  some  more  public  information. 

I  think  it  is  probably  preferable  that  we  do  that  by  amendment  of 
our  regulations,  where  we  can  change  them  again  as  may  be  necessary 
without  coming  to  Congress. 

But  they  are  those  kinds  of  things  that  we  can  live  with. 

I  might  add  that  we  have  no  objection  to  a  requirement  that,  at  the 
time  the  press  release  on  the  consent  decree  is  issued  by  the  Depart- 
ment, the  corporate  defendant  shall  release  to  the  public  a  statement 
containing  a  complete  listing  of  each  written  and  oral  communication, 
relating  to  the  proposed  consent  judgment,  made  by  or  on  behalf  of 
the  defendant  to  any  Member  of  Congress  or  to  any  officer  of  the  ex- 
ecutive branch,  except  the  Attorney  General  or  his  delegates. 

This  listing.  I  think,  should  contain  certain  information,  such  as 
the  relationship  between  the  individual  making  the  contact  and  the 
defendant. 
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We  are  prepared  to  accept  a  provision  which  requires  the  listing  of 
contacts  with  persons  other  than  the  Justice  Department. 

Now,  I  exckide  the  Attorney  General  or  his  delegates  from  the  re- 
porting procedures  because  we  recognize  that  there  has  been  some  dis- 
cussion of  excluding  contact  by  counsel  of  record  on  the  theory  that 
counsel  of  record  are  the  parties  that  negotiate  the  decree  and,  obvious- 
ly, these  negotiations  are  what  one  would  expect. 

I  think,  however,  the  preferable  way  to  do  that  is  to  exclude  con- 
tacts with  the  Justice  Department. 

Senator  Tunnet.  All  the  Justice  Department  ? 

Mr.  Kauper.  Yes.  I  think  counsel  of  record  might  contact  other 
people. 

Senator  Tunnet.  Now,  let  us  assume  that  that  modification  was 
made.  You  would  then  support  a  filing  with  the  court  of  contacts  made 
with  other  oflicials  ? 

Mr.  Katjper.  We  would  be  prepared  to  accept  a  submission  which 
is  made  to  the  Department  or  to  the  public  with  respect  to  those 
contacts. 

I  am  a  little  concerned  that,  if  it  is  in  the  context  of  legislation  which 
calls  for  a  hearing,  the  court  may  feel  compelled  with  that  on  the 
record  to  examine  in  some  detail  those  activities  in  circumstances 
where  it  might  not  be  necessary. 

But  a  publicity  requirement  I  find  not  objectionable  from  my  point 
of  view. 

Senator  TrnsTNEY.  And  you  feel  that  the  Attorney  General  should 
be  included  within  the  exception  ? 

Mr.  Kauper.  Yes,  I  think  so.  Senator.  There  is  always  discussion  of 
this.  But  the  simple  fact  of  the  matter  is  that  responsibility  for  en- 
forcement of  antitrust  laws  is  with  the  Attorney  General. 

Any  notion  that  contact  with  him  is  out  of  bounds  is  imfoimded. 

Senator  Tunney.  Well,  I  am  not  sure  T  disagree  with  you,  to  be 
quite  frank. 

What  about  the  officials  of  the  corporation  who  accompany  counsel 
when  they  meet  with  members  of  the  Department  of  Justice  ?  Do  you 
feel  that  that  also  should  be  excluded  ? 

We  had  testimony  here  yesterday  from  two  attorneys  in  town  in 
antitrust  practice  who  were  with  the  Department  of  Justice,  Anti- 
trust Division,  and  they  felt  that  oftentimes  you  have  officials  of  the 
corporation  accompany  counsel  to  meet  with  the  attorneys  of  the  De- 
partment; and  that,  in  all  fairness,  that  they  ought  to  also  be  ex- 
empted from  the  reporting. 

Mr.  Kauper.  I  believe  that  is  correct.  Senator.  I  believe  that  the 
contacts  made  by  corporate  officials  or  by  their  counsel  within  the  De- 
partment ought  not  be  covered  by  any  kind  of  reporting  requirement. 

I  would,  frankly,  not  want  to  do  anything  which  would  diminish 
the  ability  of  counsel  to  bring  his  client  in.  The  client,  after  all,  is 
frequently  the  repository  of  information,  and  it  can  be  very  useful  for 
us  to  have  him  there. 

I  think  for  that  reason  they,  too,  ought  to  be  excluded.  I  think  they 
would  be,  if  what  is  excluded  from  coverage  of  the  bill  is  contacts  with 
the  people  within  the  Department  of  Justice. 
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Senator  Tunney.  So  your  recommendation  is  that  the  exclusion  ap- 
ply to  Department  of  Justice  officials  and  only  to  Department  of  Jus- 
tice officials  ? 

Mr.  Kauper.  That's  right. 

Senator  Tunney.  Well,  I  am  not  at  all  sure  I  disagree  with  you.  I 
think  you  make  some  good  points  there.  I  recognize  full  well  that  the 
chief  of  the  Antitrust  Division  is,  you  know,  working  for  the  At- 
torney General,  and  it  doesn't  seem  to  me  to  be  inconsistent  with  the 
j)urposes  of  this  bill  to  exclude  the  Attorney  General  as  well  as  the 
officials  of  the  Antitrust  Division. 

We  will  have  to  consult  with  Senator  Gurney  on  this  point,  and 
those  who  are  interested  in  the  legislation,  if  we  mark  it  up  as  to  what 
our  procedure  will  be  there,  but  I  think  you  have  got  a  very  interest- 
ing point. 

Wliat  does  the  present  press  release  show?  Wliat  facts  did  you 
outline  ? 

Mr.  Kauper.  The  present  press  release  is  designed  to  give  a  state- 
ment of  the  nature  of  the  alleged  violation.  That  is,  in  rather  simple 
terms,  what  it  is  that  the  defendant  did  wrong. 

Second  of  all,  a  description  of  the  terms  of  the  decree,  along  with 
statements  that  describe  the  procedure,  inviting  response  by  the  pri- 
vate parties  or  anybody  else  who  wants  to  submit  comments  to  the  De- 
partment or  to  this  court. 

I  think  we  have  tried  to  expand  somewhat  already  on  the  extent  of 
the  description,  for  example,  of  the  nature  of  the  violation.  Now,  that 
can  get  very  complicated  after  a  while. 

We  also  make  available  to  the  public  at  that  time — and,  indeed,  they 
may  be  available  sooner — copies  of  our  complaints  which  contain  a 
much  more  detailed  recitation  of  the  nature  of  the  violation. 

I  think  probably  we  can  expand  those  press  releases  in  terms  of  the 
description  of  the  violation,  the  danger  being  sometimes  that  you 
overdescribe  it  and  it  gets  so  complicated  that  most  people  reading  it 
couldn't  understand  it. 

That  is  a  risk  in  some  of  these  cases. 

Senator  Gurney.  Excuse  me,  Mr.  Chairman.  I  wonder  if  the  Assist- 
ant Attorney  General  could  supply  us  with  a  half  dozen  represent- 
ative press  releases  for  inclusion  in  the  record. 

Mr.  Kauper.  Sure.  We  would  be  happy  to.  Senator.  We  will  get 
them  up  shortly. 

Senator  Tunney.  Fine. 

To  whom  is  a  press  release  given  ? 

Mr.  Kauper.  The  press  release  is  given  to  the  press,  basically. 

Senator  Tunney.  I  mean,  what  is  the  mechanical  procedure?  Is  it 
just  like  any  other  press  release?  You  just  lay  it  on  the  table  in  the 
Department  of  Justice  and  just  allow  the  press  to  come  and  pick  it  up  ? 

Mr.  Kauper.  They  can  pick  it  up  or,  in  many  cases,  they  will  be 
notified  in  advance  that  a  decree  is  being  filed  in  a  certain  case.  That's 
a  fairly  common  practice:  it  depends  upon  the  nature  of  the  case, 
obviously.  The  release  is  issued  at  the  same  time  the  decree  is  filed  with 
the  court. 

There  are  occasions,  Senator,  when  we  may  issue  a  press  release 
which  actually  is  in  advance  of  the  filing  of  the  settlement.  There  have 
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been  one  or  two  occasions  I  know  of  where  we  have  issued  a  press 
release  saying,  "We  have  reached  an  agreement  in  principle,  along  the 
following  lines."  The  primary  reason  for  that  is  that  in  some  cases,  the 
fact  of  an  antitrust  settlement,  the  fact  an  agreement  in  principle  has 
been  reached  even  though  details  may  not  have  been,  if  made  avail- 
able to  defendants  and  their  counsel  may  put  us  in  a  situation  that 
would  permit  insider  trading  if  the  fact  of  that  agreement  in  principle 
were  not  released  to  the  public. 

So  there  are  times  when  one  may  see  a  somewhat  different  kind  of 
press  release,  the  press  release  which  says,  "An  agreement  in  principle 
has  been  reached;  specific  terms  have  not  yet  been  fully  agreed 
upon." 

Senator  Tunney.  Is  there  any  publication  in  the  Federal  Register 
at  the  present  time  of  the  press  release  ? 

Mr.  Katjper.  I  think  the  answer  to  that  is  "No,"  Senator, 

Senator  Tunney.  In  the  bill,  we  list  in  the  public  impact  statement 
certain  recitations,  components  of  a  recitation,  which  have  to  be  pub- 
lished in  the  Federal  Register,  the  nature  and  purpose  of  the  proce- 
dure, a  description  of  the  practices  or  events  giving  rise  to  the  alleged 
violation  of  the  antitrust  laws,  et  cetera. 

I  am  not  clear  in  my  mind  where  the  differences  are  between  what 
we  would  require  in  the  recitation  that  is  published  in  the  Federal 
Register  and  the  press  release  that  you  presently  put  out,  give  to  the 
press. 

Mr.  Kauper.  Well,  let  me  preface  that  by  saying,  going  back  to  my 
testimony,  most  of  our  objections  focus  upon  sections  2  (d)  and  (e). 

As  to  2(b),  which  is  I  think  the  provision  which  you  are  talking 
about,  the  primary  difference  would  be  with  respect  to  subparagraph 
3  where  we  have  a  description  of,  "including  explanation  of  any  un- 
usual circumstances,"  and  I  address  that  in  my  statement,  and  in  para- 
graph 6,  which  is  a  description  and  evaluation  of  alternatives  to  the 
proposed  judgment  and  the  anticipated  effects  on  competition  of  such 
alternatives. 

That,  it  seems  to  me,  requires  the  filing  of  something  like  some  kind 
of  economic  brief.  I  am  not  quite  sure  exactly  the  detail  which  the 
provision  has  in  mind,  but  when  one  begins  talking  about  a  description 
of  alternatives,  I  don't  know  whether  that  means  alternatives  that  have 
occurred  to  us  or  precisely  what  it  means. 

I  think  the  issue  before  the  judge  is  whether  or  not  the  relief  which 
is  in  the  consent  decree  is  adequate  with  respect  to  the  complaint.  I 
don't  think  the  issue  before  him  is  whether  there  is  other  relief  which 
is  more  adequate,  and  therefore  I  would  not  include  sub  6  in  that 
statement. 

Sonator  Tunney.  But  6  is  the  only  one  that  you  would 

Mr.  Kauper.  Well,  6  and  the  provision  that  I  referred  to  previously. 

Senator  Tunney.  Yes,  excuse  me. 

Mr.  Kauper.  I  think  the  rest  we  are  not  in  substantial  disagreement 
over. 

Senator  Tunney.  But  isn't  it  true  that  when  one  of  your  deputies 
writes  a  memorandum  to  you  making  a  recommendation  as  to  the 
form  of  a  consent  decree,  does  he  not  contain  in  that  memorandum  all 
the  factors  that  are  contained  in  section  2(b),  which  we  would  require 
to  be  published  in  the  Federal  Register  ? 
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Mr.  Kattper.  I  think  it  would  not  necessarily  include  what  is  in 
sub  6,  Senator.  Obviously,  there  are  cases  where  he  would ;  there  are 
cases  where  he  may  not. 

If,  for  example,  we  file  a  merger  case,  and  the  defendant  agrees  to 
divest  the  plant  which  is  involved,  I  seriously  doubt  that  anybody  is 
going  to  consider  any  other  alternatives. 

If  what  we  are  obtaining  is  what  appears  to  be  the  relief  we  sought 
in  the  complaint,  there  is  not  likely  to  be  discussion  of  alternatives.  ^ 

I  think  what  you  are  really  talking  about  at  that  point,  Senator,  is 
how  was  the  petition  for  relief  formulated  in  the  complaint,  because  it 
may  be  at  that  point,  in  many  of  these  cases,  that  alternatives  are  dis- 
cussed, and  I  would  have  very  considerable  objection  to  going  into  the 
factors  which  go  into  what  relief  we  are  going  to  seek  in  the  first 
instance. 

That  is  not  part  of  the  consent  decree  problem;  that  is  another 
problem. 

Senator  Tunney.  I  understand  that,  but  when  your  deputy  gives 
you  a  memorandum  which  describes  alternatives  to  relief  \yhich  are  to 
a  lesser  degree  than  what  had  originally  been  asked  for  in  the  com- 
plaint, to 

Mr.  ICvuPER.  Well,  I  think  in  that  circumstance.  Senator,  he  may 
discuss — and  I  don't  know  that  we  ought  to  put  my  deputy,  neces- 
sarily, in  this  posture;  maybe  other  staff  people — they  may  discuss 
alternative  ways  of  going  at  relief  in  a  particular  case. 

Sure,  there  a7^e  cases  in  which  alternatives  are  considered  at  that 
time.  It  is  certainly  not  true  in  every  case. 

Senator  Tunnet.  What  would*  be  wrong  with  letting  the  judge 
know  that  and  the  public,  too,  where  you  have  several  options  that  are 
available  to  you,  and  inasmuch  as  the  judge  is  not  rubber-stamping 
the  decree,  what  would  be  wrong  with  letting  the  judge  know  what 
lesser  degrees  of  relief  were  evaluated  ? 

Mr.  Kattper.  Well,  I  think,  Senator,  what  we  are  talking  about, 
really,  is  perhaps  some  disagreement  over  what  the  role  of  the  judge  is. 

I  do  not  conceive  it  as  the  judge's  role  to  determine  whether  there 
are  other  more  effective  alternatives.  I  don't  think  that  is  traditionally 
viewed  as  his  role. 

The  question  is  whether  the  relief  which  is  proposed  is  adequate, 
not  whether  there  is  some  other  alternative  within  a  range  which  might 
be  more  adequate. 

He  has  a  decree  which  has  been  negotiated  between  the  parties  be- 
fore him,  and  that  is  the  issue,  and  I  am  not  sure  that  what  is  set  forth 
in  section  6  is  relevant  to  what  it  seems  to  me  the  function  of  the  court 

is- 

Senator  Tttxnet.  Far  be  it  from  me  to  suggest  that  someone  of  your 

intllectual  competence  would  be  guilty  of  non  sequitur,  but  I  do  think 
when  in  your  statement  you  say  very  specifically  that  the  judge  is  not 
involved' in  rubber  stamping  any  consent  decree,  you  are  suggesting 
that  he  had  a  judicial  role  to  perform  in  evaluating  the  efficacy  of  the 
consent  decree  in  achieving  the  original  objectives  of  the  Department 
in  filing  the  complaint. 

And  then  to  sav,  on  the  alternative,  that  the  judge  really  shouldn  t 
be  involved  in  evaluating  of  alternatives,  if  they  are  of  a  lesser  degree 
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of  relief  than  was  originally  contained  in  the  complaint's  allegations, 
is  in  my  mind  inconsistent. 

Mr.  KArPER.  Well,  Senator,  there  are  times  I  am  guilty  of  non- 
sequiturs ;  I  don't  think  I  am  in  this  case. 

Let  me  come  back  to  it.  It  is  clear  that  a  court  has  the  authority  to 
examine  the  efficacy  of  the  relief  contained  in  the  proposed  consent 
judgment.  I  don't  deny  that;  I  have  indicated  that  before. 

He  has  a  proposed  judgment  before  him.  That  judgment  has  been 
negotiated  between  the  parties,  and  the  issue  before  him  is  whether 
the  relief  which  appears  in  that  decree  is  sufficient  with  respect  to  that 
conduct  alleged  in  the  complaint. 

Now,  it  doesn't  seem  to  me  the  issue  before  him  is  whether  there  is 
another  form  of  relief  which  might  be  better.  The  question  before  him 
is :  Is  the  proposed  relief  sufficient?  _ 

Now,  that  to  me  is  not  a  comparative  judgment. 
Senator  Tunney.  Well,  how  can  he  make  the  determination  whether 
or  not  it  is  efficacious  in  achieving  the  goals  of  the  complaint,  unless 
he  has  some  idea  of  alternatives,  unless  he  conducts  his  own  private 
investigation  which  obviously  he  cannot  do  ? 

I  mean,  there  are  varying  degrees  of  effectiveness,  aren't  there?  You 
either  have  major  or  rninor  relief,  and  shouldn't  an  unbiased  judge 
know  those  alternatives? 

:Mr.  Kauper.  It  seems  to  me  that  when  one  is  asked.  "Is  this  gomg 
to  be  sufficient  to  take  care  of  the  difficulty  alleged  in  the  complaint?", 
that  one  does  not  need  to  know,  "Are  there  other  ways  of  doing  the 
same  thing?" 

Tlie  other  ways  of  doing  the  same  thing  are  not  what  has  been 
negotiated  between  the  parties,  and  it  seems  to  me  that  is  simply  not 
in  issue  before  him. 

Now,  your  description  of  this,  "Is  he  not  going  to  have  to  know 
what  the  alternatives  are  before  he  can  proceed  here?",  I  must  say. 
Senator,  raises  again  the  problem  I  have  with  parts  of  this  bill  on 
which  you  and  I  had  some  disagreement  earlier,  which  is  that  if  he  is 
going  to  really  do  that,  if  that  is  really  what  we  are  talking  about, 
then  I  do  have  again  the  concern  I  expressed  over  the  hearing  provi- 
sions, because  I  think  you,  yourself,  have  just  indicated  that  if  that  is 
what  he  is  going  to  be  doing,  he  is  going  to  have  to  consider  those 
alternatives,  as  you  perceive  what  this  inquiry  ought  to  be,  and  I  think 
that  is  going  to  call  for  hearings.  And  then  I  am  back  in  my  original 
difficulty. 

But  I  think  in  terms  of  the  information  that  the  Department  ought 

to  provide — and  that  is  what  we  are  talking  about  in  (h) — the  question 

ought  to  be  a  description  of  why  we  think  this  relief  is  adequate. 

Now,  it  may  well  be  that  others  will  come  in  and  in  their  objections 

will  say,  "Well,  no,  it  isn't.  Why  didn't  you  do  this  or  do  that?" 

But  I  am  concerned  that  if  we  start  describing  alternatives,  things 
that  either  we  have  considered — and  I  am  reluctant  to  see  disclosure 
of  what  we  have  discussed  inhouse  in  public — or  it  means,  alterna- 
tively, what  other  people  may  have  considered.  Now,  we  don't  know 
that  in  all  cases ;  we  may  in  some. 

And  so  it  is  really  a  twofold  problem :  one,  I  do  not  believe  in  terms 
of  the  standards  presently  applicable  that  the  judge  should  be  mak- 
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ing  an  inquiry  into  comparative  relief ;  two,  I  think,  if  he  is  going  to 
do  that,  then  we  are  going  to  have  the  kind  of  hearing  which  causes 
me  a  good  deal  of  concern. 

Senator  Tunney.  Well,  first  off,  we  certainly  are  not  mtendmg  that 
the  statement  of  alternatives  would  be  alternatives  that  were  con- 
sidered before  the  complaint  was  filed.  We  have  to  have  an  under- 
standing on  that  point,  because  in  your  response  to  an  earlier  ques- 
tion, I  think  you  alluded  to  the  possibility  of  having  to  make  that  file 
available  to  the  judge,  and  there  is  no  intention  of  that. 

We  are  assuming  that  the  complaint  has  been  filed  and  then  the  al- 
ternatives that  were  considered  to  meet  the  goals  of  the  complaint,  and 
I  must  say,  that  is,  the  judge  is  not  a  rubber  stamp  and  we  feel  that 
there  is  a  judicial  role  in  a  consent  decree,  and  if  the  Assistant  At- 
torney General  in  charge  of  the  Antitrust  Division  has  a  memorandum 
which  is  made  available  to  him,  which  considers  those  alternatives, 
and  if  there  is  a  press  release  which  shows  how,  in  the  opinion  of  the 
Department  of  Justice,  the  consent  decree  achieves  the  objectives  of 
the  complaint,  and  it  is  burdensome  to  the  Department  to  make  that 
available  to  the  judge,  in  the  first  instance,  because  I  don't  think  it  is 
burdensome — it  just  requires  a  little  bit  of  rewriting  it  and  putting 
it  in  memorandum  form,  maybe  using  a  few  different  types  of  legal 
systems — and  second,  I  don't  see  how  we  can  say  that  justice  is  ob- 
structed by  giving  to  the  court  information  which  I  would  think  that 
he  would  have  in  being  able  to  pass  on  a  consent  decree,  but  I  suppose 
there  is  a  difference  in — wouldn't  you  agree  it  is  not  burdensome  to 
begin  with  ? 

Mr.  IvAUPER.  I  was  about  to  comment.  I  did  not  want  to  leave  you 
with  the  impression  we  were  objecting  to  this  really  on  the  grounds 
of  burdensomeness. 

There  could  conceivably  be  cases,  if  what  we  are  being  asked  to  do 
is  put  together  something  we  really  don't  have,  that  could  impose  bur- 
dens, obviously.  But  I  think  really  we  are  talking  about  a  disagree- 
ment over  what  the  function  of  the  court  is,  more  than  we  are  over 
burden. 

Senator  Tunney.  Well,  I  detect  that  maybe  you  are  somewhat  dis- 
trustful of  the  judiciary  in  the  sense  that  you  may  feel  that  the  judi- 
ciary is  going  to  subject  the  Department  to  all  forms  of  burdensome 
hearing  requirements  and  that  you  have  a  sense  that  judges — some 
judges  may  not  be  prepared  to  use  good  sense  or  common  sense  in  ad- 
judicating a  matter  and  deciding  what  procedures  to  follow  in  adju- 
dicating the  matter.  Is  that  unfair  ? 

Mr.  IOlUper.  I  never  like  to  be  put  in  that  posture,  Senator. 

No.  I  don't  think  that  if  the  question  is  put  in  terms  of  are  we  dis- 
trustful of  them,  or  something  of  this  sort,  no,  I  am  not  suggesting 
that,  nothing  of  the  kind. 

But  I  am  concerned  that  a  judge  reading  this  legislation  may  feel 
compelled  to  run  a  rather  broad-ranging  inquiry. 

Senator  Tunney.  We  don't  want  the  judge  to  run  a  broad-ranging 
inquiry.  That  is  not  the  purpose. 

But  we  do  think,  if  a  judge  has  a  role  to  play  in  making  an  evalua- 
tion as  to  whether  or  not  the  consent  decree  achieves  the  goal  of  the 
complaint,  that  he  ought  to  have  something  more  available  to  him 
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than  he  presently  has,  and  he  ought  to  have  some  of  the  alternatives 
that  were  considered  by  the  Department. 

And  I  don't  want  to  belabor  the  point  because  there  is — we  do  have 
other  Senators  that  I  know  want  to  ask  questions  and  we  have  limited 
time,  but  I  think  perhaps  we  just  disagree  as  to  what  the  role  of  the 
judge  would  be  in  this  case. 

Senator  Gtjrney.  Would  the  Senator  yield  ? 

Senator  Ttjnney.  Certainly. 

Senator  Gurxey.  Senator  Ervin  and  I  have  a  bill  before  this  com- 
mittee affecting  criminal  trials,  which  would  require  trials  to  be  held 
and  concluded  within  60  days.  This  is,  of  course,  because  of  the  great 
delay  in  criminal  justice,  which  is  appalling. 

What  is  wrong  with  putting  in  this  section  here,  if  it  troubles  you, 
about  delay  of  an  antitrust — perhaps  a  couple  of  things,  one  saying 
the  judge  isn't  required  to  hold  a  hearing  but,  if  he  does  and  if  he 
finds  it  advisable,  then  the  hearings  would  be  concluded  within  a  cer- 
tain period  of  time. 

Wouldn't  that  be  a  very  simple  solution  ? 

Mr.  Kauper.  Well,  I  think.  Senator,  insofar  as  whether  a  judge  is 
required  to  hold  a  hearing,  I  am  not  quite  sure  what  that  would  do.  I 
don't  think  I  have  suggested  that  the  literal  language  of  the  statute 
must  be  interpreted  that  way  anyway. 

I  don't  know  what  kind  of  time  period  you  would  be  talking  about. 
Let  me  now  put  myself  on  the  other  side  of  the  fence,  if  I  might.  There 
may  very  well  be  cases,  under  authority  which  exists  now,  where  a 
judge  would  want  to  hold  a  hearing,  where  there  are  significant  issues^ 
and  I  think  to  put  in  an  automatic  period  of  time,  while  it  might  be 
helpful  in  terms  of  our  burden,  might  in  some  cases  really  work  a 
hardship  on  the  people  who  do  have  legitimate  complaints. 

I  don't  want  to  be  in  the  posture  of  sounding  as  though  the  Anti- 
trust Division  is  always  perfect,  we  never  make  mistakes,  and  that 
there  never  are  issues. 

I  think  there  may  be  cases  where  there  are  issues  and  it  is  conceiv- 
able if  you  put  in  a  very  short  time  period  that  you  would,  in  fact,  be 
cutting  off  some  legitimate  inquiry,  and  that  would  be  my  concern 
there. 

I  think  from  the  point  of  view  of  time  and  how  extensive  the  hear- 
ing is,  on  that  feature,  obviously  it  would  eliminate  some  of  that  ob- 
jection. I  think  the  only  question  is :  Would  it  impede  a  judge  in  some 
cases  where  he  might  want  to  proceed  ? 

Senator  Gtjrney.  Would  it  what  ?  I'm  sorry. 

Mr.  Kauper,  Would  it  impede  a  judge  unduly  in  cases  where  he 
might  want  to  proceed,  as  he  could  conceivably  do  now? 

I  mean,  I  think  an  automatic  time  requirement,  being  essentially 
totally  unadaptable  to  the  particular  case,  poses  some  obvious  ques- 
tions about  whether  or  not  the  time  really  is  sufficient  to  present  what- 
ever is  to  be  presented. 

Senator  Gtjrney.  Well,  now,  you  can't  say  that  this  is  unacceptable 
because  it  is  going  to  delay  unduly  the  entry,  final  entry,  of  a  consent 
decree ;  that's  the  argument  we  make  and  that  is  simply  toss  the  baby 
out  of  the  bath  water  and  say,  "Well,  o,f  course,  we  couldn't  put  any 
specific  time  in  because  that  would  be  totally  unacceptable." 


109 

Believe  me,  that  is  the  non  sequitur  I  think  Mr.  Tunney  was  talking 
about  a  sliort  time  ago. 

Mr.  Kauper.  Well,  Senator,  let  me — I  don't  think  I  am  trying  to 
have  it  both  ways.  I  think  what  I  have  tried  to  suggest  is  that  there 
are  cases  in  which  a  judge,  today,  may  want  to  hold  a  hearing  to  con- 
sider objections  raised  by  third  parties,  for  example. 

That  can  go  on  today.  I  think  it  is  true  that  if  you  impose  a  manda- 
tory time  requirement  on  the  hearing,  you  do  eliminate  arguments 
based  upon  delay  as  such. 

But  if  one  accepts  the  proposition  that  there  are  cases — which  I 
do  not  deny — in  which  a  judge  may  want  to  pursue  this  matter  fur- 
ther, then  it  seems  to  me  you  may  be  in  the  position  where  an  auto- 
matic cutoff  date  would  deprive  some  people  of  the  opportunity  to 
present  something  they  want  to  present  to  the  judge. 

The  problem  that  we  have  with  the  bill  is  that  we  perceive — and  I 
think  maybe  Senator  Tunney  and  I  and  perhaps  you  have  some  dis- 
agreement over  this — we  perceive  it  as  increasing  the  number  of 
hearings. 

That  is  the  feature,  I  think,  which  we  were  talking  about  when  we 
talked  about  delay  and  burden.  It  is  not  simply  the  automatic  amount 
of  time  which  is  expended  if  a  judge  decides  to  hold  a  hearing. 

Senator  Gurney.  Well,  it  seems  to  me  there  are  time  limitations  in 
our  practice  of  the  law  now,  the  time  to  answer  a  complaint,  and  I 
don't  see  any  great  new  discovery  here  of  putting  in  a  time  limit  and 
in  holding  hearings. 

After  all,  we  are  talking  about  when  we  have  arrived  at  the  point 
of  a  consent  decree,  are  we  not  ?  In  other  words,  we  are  wrapping  up 
the  whole  thing,  presumably.  What  is  wrong  with  putting  a  time  limit 
in  the  hearings  and 

Mr.  Kauper.  Well,  Senator,  I  guess  maybe  I  am  in  a  kind  of  a  funny 
posture  here,  because  from  the  point  of  view  of  the  Division,  I  don't 
suppose  we  have  any  particular  objections  to  a  time  frame. 

I  guess  what  I  was  trying  to  do  is  to  suggest  you've  got  some  other 
people,  people  who — and  maybe  I  shoudn't  be  their  spokesman — who 
may  be  antagonists  to  the  entry  of  a  specific  decree,  who  may  be  ad- 
versely affected  by  that. 

That's  the  only  issue  I  was  raising. 

Senator  Guristey.  I  can't  really  reason  why  they  would  be  against 
putting  a  reasonable  time  in. 

Mr.  Kauper.  Well,  they  may  not — we  don't  know,  of  course,  what 
kind  of  time  period  you  are  talking  about,  but 

Senator  Gurney.  I  don't  know  we  are  prepared  to  settle  on  that,  if 
we  can  agree  it  would  do  no  harm  to  put  a  time  limit  in ;  that's  what 
I'm  trying  to  arrive  at. 

Mr.  Kauper.  I  would  be  prepared,  I  suppose,  in  the  abstract  to  say 
if  you  have  a  reasonable  time  period,  that  it  doesn't  cause  us  any  par- 
ticular difficulty. 

But  it  does  seem  to  me  that  when  one  starts  on  that,  the  question  of 
what  is  reasonable  is  going  to  be  an  extremely  difficult  thing  to  de- 
duce, Senator,  and  maybe  that  is  all  I  am  really  saying. 

Senator  Gurney.  Well,  if  the  law  is  as  it  is,  lawyers  will  argue  what 
is  reasonable  from  now  until  hell  freezes  over;  there  is  no  question 
about  that.  That  is  one  of  the  great  problems  of  the  law. 
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But,  as  a  lawyer — and  I  think  I  can  make  this  criticism — it  is  a 
good  idea  sometimes  to  get  procrastinating  lawyers  and  procrastinat- 
ing judges  tied  in  to  a  time  factor,  so  you  can  get  in  and  get  on  the  job. 

Mr.  Kauper.  I  don't  basically  disagree  with  you  on  it.  Senator.  It  is 
simply  a  question  of  whether  one  can  arrive  at  a  time  period  that  is 
fair  to  the  parties  involved.  I  think  that  is  really  what  the  issue  is. 

Senator  Gurnet.  Thank  you. 

Senator  Tunney.  Senator  Hruska  ? 

Senator  Hruska.  Mr.  Kauper,  we  have  had  testimony  and  the  facts 
seem  to  be  that  in  the  1960's,  well  over  80  percent  of  the  antitrust  suits 
brought  by  the  Government  have  been  settled,  rather  than  tried. 

Mr.  Kauper.  I  think  that  figure  is  accurate.  I  have  heard  the  same 
figure. 

Senator  Hruska.  Is  that  good  or  bad  ? 

Mr.  Kauper.  Well,  I  think  there  probably  is  a  range  of  dispute  oyer 
that.  I  think,  in  general  terms,  it  probably  is  good,  because  I  think 
most  consent  settlements  do  give  the  Government  what  it  has  been 
asking  for  and  do  it  in  a  maimer  which  does  not  entail  both  the  use  of 
our  resources  and,  it  seems  to  me  equally  important,  considerable 
expenditure  of  judicial  resources. 

And  that  is  a  feature  of  the  consent  settlements  that  I  think  ought 
not  be  ignored ;  you  are  saving  a  good  deal  of  judicial  time. 

I  suppose,  in  answer  to  your  question,  whether  you  think  80  percent 
ought  to  be  settled  or  not  depends  on  whether  you  think  those  are  cases 
in  wliich  the  Government  has  gotten  what  it  has  asked  for. 

If  it  has,  I  find  it  very  difficult  to  perceive  of  any  objection  to  that 
figure.  Indeed,  if  we  could  settle  a  hundred  percent  and  get  everything 
we  ask  for,  I  would  think  that  would  be  desirable. 

And  I  think,  in  general,  the  Government  does  get  what  it  requests. 

Senator  Hruska.  As  a  matter  of  fact,  it  is  conscious  and  deliberate 
congressional  policy  in  antitrust  cases  to  encourage  settlement,  rather 
than  to  go  through'trial.  is  it  not?  And  wouldn't  that  be  testified  to  by 
the  first  proviso  on  section  5  of  the  Clayton  Act  which  says  when  there 
are  consent  decrees,  that  may  not  be  used  as  prima  facie  evidence  in  any 
suit  which  follows — or  which  follows  at  the  hands  of  other  litigants  ? 
Isn't  that  one  of  the  purposes  of  the  proviso  ? 

Mr.  Kauper.  Yes.  I  think  that  is  true.  I  suspect.  Senator,  that  there 
is  a  congressional  policy  favoring  settlement  in  almost  any  Federal 
judicial  case,  but  it  is  clearly  recognized,  I  agree  with  you,  in  section 
5(a)  of  the  Clayton  Act. 

That  provision  is  designed  to  recognize  the  legitimacy  of  consent 
settlements  and,  to  a  degree,  to  encourage  their  use.  I  think  there 
is  no  question  about  that,  and  I  agree  completely. 

Senator  Hruska.  It  seems  that  in  your  statement  and  your  testi- 
mony, you  have  the  fear  that  a  bill  of  this  kind,  calling  for  as  many 
things  as  it  does  call  for.  would  have  a  chilling  effect  upon  the  number 
of  cases  that  would  be  settled,  because  in  effect  many  of  the  areas  that 
would  be  covered  in  the  trial  of  lawsuit  must  be  gone  through  by  way 
of  hearings  and  by  way  of  introducing  testimony  and  one  thing  or 
another. 

Mr.  Kauper.  Well,  I  think  they  certainly  could  be,  yes,  and  our  con- 
cern is,  in  large  part,  over  our  ability  to  continue  to  get  settlements. 
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That  is,  I  think,  what  this  discussion  is  all  about  and  what  our 
fear  is. 

Senator  Hruska.  If  your  resources  were  unlimited  and  if  the  court 
resources  were  unlimited,  that  is  one  thing.  But  they  are  not  unlimited, 
are  they  ?  And  there  are  many,  many  other  cases  that  are  awaiting  at- 
tention  that  could  receive  attention  earlier  and  more  effectively  if 
there  is  not  thrown  into  the  picture  and  into  the  proceedings  many 
burdensome  and  many  encumbering  procedures. 

Mr.  Kattper,  That  is  certainly  true.  Senator. 

Senator  Hruska.  Wc  recall  several  years  ago  in  St.  Louis  at  the 
American  Bar  Association  annual  meeting  the  Chief  Justice  of  the 
United  States  complained  because  Congress  is  constantly  seeking  to 
add  to  the  load  of  the  courts,  the  Federal  courts,  in  the  field  of  con- 
sumerism, in  the  fields  of  environment,  and  in  the  field  of  class  actions, 
and  in  many  of  these  areas,  and  thereby,  not  immobilizing  the  courts, 
but  certainly  penalizing  them  to  a  point  that  our  court  system  is 
very  badly  impaired  in  its  ability  to  deal  with  its  load. 

Now,  there  are  some  people  who  would  want  to  analyze  this  bill 
from  the  standpoint  of  being  an  effort  to  invade  the  court's  province 
and  to  load  up  on  the  courts  even  more,  even  more  by  way  of  pro- 
cedures and  burdens  and  encumbrances. 

Would  you  have  any  comment  on  that  ? 

Mr.  Kj^tjper.  Well,  I  think,  Senator,  that  in  response  to  one  of  your 
earlier  questions,  I  did  indicate  that  our  concern  here  is  not  simply 
with  our  own  resources,  which  are  not  unlimited,  of  course,  but  with 
the  resources  of  the  court. 

I  think  that  is  quite  true  and  in  some  ways  that  is  a  greater  resource 
shortage,  perhaps,  than  our  own  at  the  present  time.  So  I  would 
clearly  agree  that  one  of  the  concerns  here  is  that  you  are  going  to 
require  the  expenditure  of  additional  judicial  time. 

And  I  think  there  is  another  feature  on  the  consent  decree — you 
asked  earlier  whether  this  was  good  or  bad,  in  essence — ^that  certain 
numbers  of  cases  were  settled  in  that  way. 

I  think  one  of  the  things  which  people  sometimes  don't  recognize 
is  that  a  consent  decree  tends  to  come  quite  rapidly,  that  is,  it  provides 
you  with  relief  quite  quickly. 

The  same  relief,  coming  after  litigation,  may  come  5  years  later, 
and  you  have  a  5-year  interim  in  which  you  don't  have  any  relief  at 
all. 

So  I  think  that  that  is  another  factor  which  clearly  we  all  have  to 
be  concerned  about  when  we  are  talking  about  are  we  unduly  encum- 
bering the  consent  decree  procedure. 

It  is  not  just  a  matter  of  whose  resources  are  being  expended  where ; 
it  is  also  a  question  of  time,  effectiveness,  how  quickly  you  remedy  a 
particular  problem. 

Senator  Hruska.  Of  course,  there  is  a  saving  clause  in  the  bill  which 
says  that  none  of  the  information  that  is  developed  in  connection  with 
some  of  these  proceedings,  will  be  available  as  prima  facie  evidence 
against  such  defendant  in  any  later  action  or  proceeding. 

So  there  is  a  saving  clause.  Except  for  that  saving  clause,  however, 
that  first  provisio  of  the  fifth  section  of  the  Clayton  Act  would  apply, 
because  as  soon  as  you  get  into  any  evidence,  loose  evidence,  that 


112 

exemption  of  the  immunity  from  prima  facie  evidence  eligibility 
ceases,  doesn't  it? 

Mr.  Katjper.  Yes.  I  think  one  would  have  a  rather  difficult  issue 
here  with  respect  to  section  5,  were  it  not  for  that  provisio.  I  take  it 
the  proviso  is  designed  to  say  that,  for  the  purposes  of  section  5,  this 
remains  a  consent  judgment. 

Now,  you  mijiht  have  some  problems  otherwise,  because  section  5 
talks  about  "entered  before  testimony  is  taken."  I  think  probably 
that  is  what  the  proviso  is  designed  to  deal  with. 

There  is  still,  it  seems  to  me,  a  question  here  concerning  section  5. 
and  that  question  is  whether  the  language  of  the  Ijill,  directing  the 
court  to  consider  the  rights  of  individual  parties  allegedly  injured 
by  the  same  violation,  might  lead  the  court  to  conclude  that,  because 
of  section  5,  the  fact  that  there  would  be  a  consent  judgment  would 
in  itself  injure  private  parties,  and  to  require  that  the  Government 
go  to  trial  for  that  reason  alone. 

That  is  an  issue  I  alluded  to  in  my  testimony,  but  that  is  not  the  n 

same  issue,  I  think,  that  you  and  I  are  discussing  at  the  moment.  u 

Senator  Hruska.  Turning  now  to  the  Expediting  Act,  this  Congress 
did  consider  an  amendment  of  the  Expediting  Act  just  a  very  few 
short  years  ago,  and  the  Senate  passed  a  bill  and  the  House  passed  a 
bill. 

Mr.  Kj^uper.  That's  correct,  sir. 

Senator  Hruska.  However,  the  Government  didn't  want  a  private 
litigant,  the  non-Government  party  to  the  lawsuit,  to  have  the  same 
power  and  the  same  privilege  as  the  Attorney  General's  certification 
to  have  the  Supreme  Court  take  it  directly. 

What  is  the  reason  behind  that?  Frankly,  the  Judiciary  Commit- 
tee turned  that  down  and  they  said,  ""Why  is  the  Government  any 
different  than  any  other  litigant?  The  Government  is  a  litigant,  and 
why  give  them  a  privilege  that  is  not  given  to  the  other  side?" 

The  Government  seemed  to  want  a  privilege  that  they  would  not 
extend  to  other  parties.  Would  you  like  to  comment  on  that  ? 

Mr.  Kauper.  I  think,  as  I  understand  the  provisions  which  are  in 
the  present  bill,  the  case  can  go  directly  to  the  Supreme  Court  upon 
certification  of  the  Attorney  General,  or  upon  certification  by  the  dis- 
trict judge  at  the  request  of  the  other  party. 

I  think  those  are  perfectly  reasonable  provisions.  Senator.  There  is 
a  difference  between  them,  concededly.  In  one,  the  district  judge  has 
to  say,  in  essence.  "I  agree" ;  in  the  other,  the  certification  by  the  At- 
torney General,  he  does  not  have  to  say  that.  That  I  think  is  the  differ- 
ence between  the  two. 

It  seems  to  me  that,  given  the  role  of  the  Attorney  General  in  de- 
veloping a  coherent  antitrust  policy,  there  are  sound  reasons  for  say- 
ing, in  the  interest  of  that  policy,  that  he  should  be  entitled  to  certify 
that  case. 

I  do  not  find  the  difference,  which  is  that  the  district  judge  must 
agree  with  the  private  party  that  it  is  a  case  of  such  importance,  really 
that  basic  a  distinction. 

And  I  think  that  is  the  scope  of  the  difference  at  the  moment. 

Senator  Hruska.  I  fail  to  see  the  distinction.  After  all,  if  the  Gov- 
ernment is  given  a  privilege  of  preventing  a  consideration  of  the  case 
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by  tlie  circuit  court,  and  very  often  the  record  is  such  and  the  nature 
of  the  case  is  sucli  that  there  isn't  any  machinery  in  the  Supreme  Court 
to  consider  that  record  in  detail  and  maybe  get  additional  scrutiny  of 
all  the  points  involved,  and  so  on,  they  haven't  got  time  in  the  Supreme 
Court  to  do  that,  and  the  non-Government  litigant  is  deprived  of  the 
clumce  to  have  it  processed  in  that  way. 

And  it  seems  to  me  the  Government — to  be  sure,  the  Government  has 
an  interest  in  developing  a  national  policy  in  antitrust  matters,  but  so 
do  the  non-Government  sectors  of  our  Nation.  They  also  are  interested 
parties. 

It  is  a  confession  of  possible  weakness ;  isn't  it  ? 

Mr.  Kauper.  I  don't  think  that.  Senator.  I  think  that  there  are  cir- 
ciimstaiices  wliere  the  Attorney  General,  in  trying  to  establish  uni- 
form policy,  is  going  to  perceive  things  somewhat  differently  than  the 
district  court. 

Now,  I  would  suppose  that  your  response  to  that  is  going  to  be, 
"Well,  isn't  tliat  true  of  the  private  party  as  well  ?" — and  there,  I  think, 
the  nature  of  the  interests  of  the  two  parties  is  significantly  different. 
Now,  we  may  have  a  very  basic  disagreement  on  that  issue,  but  I 
think  it  is  indispensable  that  the  Attorney  General  continue  to  have 
that  right. 

I  do  not  think  that  the  case  is  going  to  be  certified  by  him  to  the 
Supreme  Court  if  it  is  the  kind  of  case  where  the  parties  are  going 
to  benefit  through  fuller  development  of  the  record  or  something  of 
this  sort  in  the  court  of  appeals. 

Tlie  reason  we  support  amendment  of  the  Expediting  Act,  after  all, 
is  the  belief  that  the  vast  majority  of  these  cases  should  not  be  in 
the  Supreme  Court. 

If  we  continued  to  believe.  Senator,  that  everj'  case  was  of  that 
magnitude  and  should  be  tried  in  the  Supreme  Court,  we,  I  assume, 
would  be  here  opposing  any  amendment  of  the  Expediting  Act,  and 
we  do  not. 

It  is  desirable  to  get  many  of  these  cases  out  of  the  Supreme  Court. 
I  think  you  and  I  are  in  complete  agreement  over  that.  And  I  do  not 
think  that  the  Attorney  General  is  going  to  certify  cases  where  there 
are  the  kinds  of  issues  that  everybody  can  see  are  going  to  benefit  or 
the  development  of  which  are  going  to  be  benefited  by  routing  through 
the  court  of  appeals. 

We  think,  in  general,  that  is  a  desirable  practice.  That  is  going  to 
be  the  presumption  I  think  one  starts  with. 

Senator  Hruska.  The  Congress  has  established  a  Commission  for  the 
purpose  of  getting  into  a  revision  of  the  Federal  court  appellate  sys- 
tem. This  is  one  of  the  things  that  is  on  the  agenda  for  that  Commission. 
In  due  time,  I  expect  to  discuss  that  with  my  colleagues  here  to  see 
that,  instead  of  approaching  that  particular  section  on  a  fragmentary 
hasis,  that  would  be  reflected  in  an  individual  bill,  that  that  Commis- 
sion be  allowed  to  get  into  it  for  the  purpose  of  fitting  it  into  the  whole 
scheme  of  things,  such  as  the  appeal  system,  which  would  include  the 
three-judge  courts,  for  example — and  I  have  yet  to  meet  a  judge  in  the 
Federal  system  that  is  for  the  perpetuation  of  the  three-judge  court. 
They  don't  like  it.  and  there  are  good  and  substantial  reasons  why 
they  are  outdated,  obsolete  and  undesirable,  but  that  would  be  in  the 
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same  realm  that  this  Expediting  Act  is,  because  it  is  over  60  years  old 
now  and  long  ago  outlived  its  usefulness,  if  it  ever  had  any  to  begin 
with. 

But  we  can  get  into  that  at  a  later  time. 

Do  I  understand  that  the  penalties  in  the  bill  in  S.  782,  are  the 
criminal  penalties? 

Mr.  Kjvuper.  Yes,  Senator. 

Senator  Hruska.  We,  of  course,  have  considered  that  in  our  at- 
tempt, in  several  of  our  bills.  There  was  a  Commission  on  that  also, 
which  rendered  its  report  2  years  ago,  to  get  a  revision  of  title  18,  the 
entire  criminal  code.  Part  o,f  that  very  well  considered  report,  and  it 
is  in  the  bill  S.  1 — implements  that  Comission  report  by  way  of  an 
attempt  to  legislate. 

There  is  a  chapter  in  it  on  penalties,  and  I  believe  it  will  be  found 
to  cover  this  point,  also,  but  we  can  also  discuss  that  at  a  later  time. 
Incidentally,  a  Senior  Senator  from  New  York,  a  Senator  from 
Wyoming,  a  Senator  from  Texas,  and  this  Senator  from  Nebraska 
introduced,  day  before  yesterday,  a  bill  to  establish  an  antitrust  re- 
view and  revision  commission. 

It  is  about  our  tenth  effort  to  get  something  rolling  on  that.  Nothing 
had  been  done  since  1955,  although  we  have  had  several  Presidential 
commissions  write  very  nice  reports,  but  they  are  gathering  dust  at 
the  present  time  in  some  unknown  filing  cabinet. 

I  wonder  if  we  will  ever  get  to  the  point  where  we  will  try  to  mod- 
ernize the  approach,  the  rationale,  and  rearrange  many  of  the  points 
that  we  now  find  in  our  retirement  law. 

Senator  Tunney.  I  would  suggest,  Senator,  that  if  you  support  this 
legislation,  that  would  be  a  way  of  implementing  some  of  the  sugges- 
tions you  have  made. 

Senator  Hruska.  I  wish  I  could  see  that  a  fragmentary  approach 
to  as  big  a  thing  as  this  would  have  any  great  effect  or  impact.  I  would 
doubt  it,  I  would  doubt  it. 

And  certainly,  if  we  are  going  to  make  any  headway  in  dealing  with 
the  difficulties  our  judicial  system  is  in,  we  are  not  going  to  make 
much  progress  by  fastening  onto  the  court  and  the  Government  the 
necessity  to  file  detailed  impact  statements. 

How  much  of  an  increase  in  personnel  would  we  need  for  the  many 
cases?  How  many  antitrust  cases  do  you  file  a  year? 

Mr.  Kauper.  Well,  the  last  fiscal  year.  Senator,  it  was  89.  87,  pardon 
me,  I  stand  corrected. 

Senator  Hruska.  87  impact  statements  roverine:  a  multitude  of 
things:  remedies  available  to  potential  private  ]:>laintiffs  damaged 
by  the  alleged  violation.  I  thought  that  was  usually  the  job  of 
the  lawyer  for  the  plaintiff  in  such  cases,  but  now  they  are  going  to  get 
an  impact  statement  written  by  the  Government  saying,  "You  have 
these  remedies,  and  we  suggest  you  do  this  and  that  and  the  other." 
And  a  description  of  procedures  available  for  modification  of  the 
proposal :  I  tliought  that  was  contained  in  the  statiites  now.  I  suppose 
you  Avould  hnve  to.  in  your  impact  stiitoment.  \)o'mt  out  the  different 
statutorv  sections  that  allow  for  proposed  modification,  wouldn't  you? 
Mr.  Kaupkr.  T  would  assume  we  would  have  to  describe  the  proce- 
dures. That  may  be  a  little  difficult.  There  is  probably  some  disagree- 
ment over  what  thev  are. 
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Senator  Hruska.  Then,  of  course,  we  get  into  the  evahiations  and 
descriptions  of  alternatives.  One  of  our  witnesses  the  other  day  said 
that,  as  a  practical  and  realistic  matter,  consent  decrees  are  a  very 
private  arrangement  in  which  the  court  is  not  afforded  the  opportunity 
or  assigned  the  responsibility  of  fashioning  relief ;  rather  these  tasks 
are  effectively  taken  away  from  the  court  and  placed  into  the  hands 
of  the  Department  of  Justice. 

Now,  you  have  already  engaged  in  a  colloquy  with  members  of  the 
committee  this  morning  on  that  subject.  Let  me  ask  you  this  specific 
question:  Do  the  judges  of  courts  to  whom  these  consent  decrees  are 
handed,  do  they  ever  ask  you  questions  about  them  ? 

Mr.  Katjper.  Of  course,  Senator. 

Senator  Hruska.  ^^Hiat  kind  of  questions  would  they  be  ? 

Mr.  Kauper.  Well,  I  think,  Senator,  in  the  typical  case,  at  least 
commonly,  when  we  enter  a  decree,  we  don't  simply  take  the  decree 
and  hand  it  to  the  court  clerk  and  say,  "File  this,  and  have  the  judge 
sign  it." 

We  send  a  man  out,  one  of  the  trial  staff  out  with  it,  explain  the 
decree  to  the  judge,  and  it  is  not  at  all  uncommon  for  him  to  ask — 
after  all,  he  may  have  some  rather  complex  language  in  front  of  him — 
what  it  means  and  why  certain  words  were  used  and  what  one  hopes 
to  accomplish. 

That  is  done  now,  for  the  most  part,  on  a  very  informal  basis,  but, 
sure,  questions  are  asked  and  questions  are  answered.  It  is  not  a  matter,, 
as  I  indicated  in  my  statement,  of  a  judge  rubberstamping  a  decree. 

Senator  Hruska.  I  doubt  that  any  judge  on  the  bench  and  a  lawyer 
if  he  were  asked  to  sign  a  document  brought  to  him  cold,  I  doubt  very 
much  he  would  affix  his  signature  to  it  without  canvassing  it  a  little 
bit,  probably  turning  it  over  to  his  law  clerk  and  asking  him  to  read 
it,  to  summarize  it,  and  consider  whether  or  not  it  is  what  it  pretend& 
to  be. 

Senator  Hruska.  Don't  you  find  that  to  be  pretty  much  the  practice  ? 

Mr.  Kauper.  I  am  sure  it  is.  yes.  I  don't  think  judges  just  sign  things 
people  put  in  front  of  them.  Senator,  so,  yes,  I  am  sure  they  go  over  the 
decree ;  there's  no  question  about  that. 

Senator  Hruska.  Thank  you  very  much. 

Senator  Tunney.  Senator  Gurney,  do  you  have  any  further 
questions  ? 

Senator  Gurxey.  Mr.  Kauper,  in  spite  of  some  of  our  differences  of 
opinion  on  this  bill,  I  do  want  to  compliment  you  on  a  very  thor- 
ough and  fine  statement  analysis  of  the  bill.  It  will  be  very  useful  to 
the  subcommittee. 

I  just  have  one  or  two  questions,  perhaps,  to  pursue  a  little  further 
here. 

If  you  would  turn  to  page  15  of  your  statement,  in  the  first  full 
paragraph  there,  the  last  sentence  says  that,  "Under  S.  782,  we  could 
well  be  required  by  a  court  to  go  to  full  trial."  T^Tiy  do  you  think 
that  is  true? 

Mr.  Kauper.  In  section  2(d)  of  the  bill,  more  specifically  in  sub- 
section 2  of  2(d),  the  court  is  required  to  consider: 

The  public  impact  of  entry  of  the  judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury  from  the  violations  set  forth  in  the'  com- 
plaint, including  consideration  of  the  public  benefit  to  be  derived  from  a  deter- 
mination of  the  issues  at  trial. 


116 

Now,  it  seems  to  me — and  maybe  this  is  not  what  was  intended — 
but  it  seems  to  me  that  that  sounds  like  either  a  direction  or  an  in- 
vitation, depending  on  how  one  reads  this,  to  the  court  to  say  that  if 
a  consent  judgment  is  entered  in  this  case,  that  fact  alone  will  have 
an  adverse  impact  on  private  parties,  because  under  section  5(a)  of 
the  Clayton  Act,  they  would  be  deprived  of  the  prima  facie  effect  of 
that  in  their  ovm  lawsuit. 

And  if  the  judge  is  then  directed  to  "consider  the  public  benefit  to 
be  derived  from  a  determination  of  the  issues  at  trial,"  it  seems  to 
me  he  is  free  to  say,  for  that  reason — because  it  is  a  consent  judgment 
alone — "I  believe  this  case  should  go  to  trial  to  give  these  private 
parties  the  benefit  of  a  final  judgment." 

That's  what  that  statement  in  the  testimony  means.  I  am  not  alto- 
gether sure  that  that  perhaps  is  what  was  intended  in  the  bill 

Senator  Guenet.  It  wasn't  intended  by  this,  and  I  think  your  ob- 
servation is  well  made.  That's  why  I  asked  the  question,  because  I 
don't  think  we  want  that  impression  to  be  there. 

Senator  Guen-ey.  One  other  question  on  this  time  factor,  because 
that  does  disturb  me,  as  perhaps  you  might  have  gathered  in  a  pre- 
vious question. 

Let  me  ask  you  a  little  bit  about  the  trial  of  antitrust  cases,  and  I 
am  totally  unfamiliar  with  this  area.  How  long  does  it  normally  take 
you  to  conclude  an  antitrust  case,  after  the  complaint  has  been  filed — 
an  average  length  of  time  ? 

Mr.  Kauper.  Senator,  I  don't  know  that  I  have  an  average  figure. 
"We  might  be  able  to  give  you  that  sort  of  a  figure  over  a  period  of 
time. 

Senator  Gurney.  Could  you  give  us  the  long  and  short  figure? 
Mr.  Kauper.  Well,  I  could  give  you  the  horrible,  which  would  be 
the  EI  Paso  case,  which  I  think  ran  17  years.  That  is  obviously,  I 
think,  you  know,  the  prime  example  I  can  come  up  with  on  that  end. 
There  are  other  cases,  for  example,  bank  merger  cases  tend  to  go 
rapidly.  There  is  a  reason  for  that,  and  that  is  that  under  the  bank 
merger  statute,  there  is  an  automatic  stay  on  the  merger.  That  stay 
makes  it  in  the  interest  of  everybody  to  try  that  case  very  rapidly, 
and  those  cases  are  tried  much  more  rapidly  than  most  other  merger 
cases  for  example. 

Senator  Gurney.  You  still  don't  like  that  time  provision  I  sug- 
gested ? 

]Mr.  Katjper.  I  am,  as  I  said  before,  somewhat  concerned  with  an 
arbitrary  cutoff  on  consent  decree  hearings. 

Tn  further  answer  to  your  earlier  question  on  litigated  cases,  I 
would  suppose  that  the  average  antitrust  case — and  it  would  vary  a 
good  deal,  depending  on  the  kind — but  a  civil  case,  anywhere  from 
3  to  4  years  probably  is  the  average  duration  to  get  the  matter  through 
trial,  and  to  get  to  the  point  of  a  decree.  The  -point  of  decree,  after  all, 
may  take  some  time  beyond  the  conclusion  of  the  trial. 
It's  an  extensive  period  of  time,  Senator. 

Senator  GuRisrEY.  Well.  I  thought  it  was.  That's  why  I  asked  the 
question,  because  if  it  does  take  that  long,  it  doesn't  seem  to  me  that  2 
or  .3  months  more,  or  whatever  time  might  be  reasonable  to  conduct 
hearings,  if  the  judge  thought  he  had  to  do  it,  would  really  matter 
much.  And  that's  why  I  asked  the  question. 
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Now,  if  you  were  getting  these  cases  disposed  of  in  2  or  3  months 
time,  or  even  6  months  time,  then  I  could  see  that  the  point  would  be 
well  made,  but  it  is  a  matter  of  a  few  years.  As  a  matter  of  fact,  I 
think  one  of  the  attorneys  who  testified  before  us  here,  in  the  subdivi- 
sion of  New  York  said  it  is  usually  4  to  8  years.  It  takes  a  little  longer 
up  there,  but  I  would  think  that  if  that  is  the  only  real  objection  tO' 
this  portion  of  the  bill,  perhaps  we  could  devise  a  way  to  get  that 
thing  out  of  the  way  without  really  damaging  the  case  timewise. 

Mr.  Kauper.  Weil,  Senator,  let  me  respond  to  that,  if  I  might.  I 
think  what  you  have  done  is  to  draw  a  comparison,  which  takes  a  liti- 
gated case,  and  says  this  litigated  case  is  going  to  take  4  or  5  years,  and 
another  2  or  3  months  doesn't  make  much  difference.  Those  are  not 
the  cases  we  are  talking  about. 

The  cases  we  are  talking  about  are  those  cases  which  would  be  settled 
by  consent  decree.  Those  consent  decrees  may  come  very  rapidly.  And 
what  you  are  talking  about  is  an  additional  period  of  time  on  those 
cases,  not  on  the  litigated  cases. 

Senator  Gitrxey.  Well,  how  about  those  cases  ?  Now,  let's  set  aside 
the  bank  cases,  because  they  are  in  a  special  category.  How  long  does 
it  take  to  get  a  consent  decree  normally,  on  the  average,  after  a  com- 
plaint has  been  filed  ? 

Mr.  Kauper.  Well,  I  would  suppose  most  consent  decrees  that  we 
enter  come  within  a  period  of  less  than  a  year  after  the  filing  of  the 
case.  There  is  obviously  some  period  of  time  in  which  the  parties  try 
to  figure  out  what  each  other  are  claiming,  and  then  negotiations  may 
begin. 

It  is  possible,  of  course,  a  consent  decree  may  come  much  later.  It 
may  come  after  trial,  even.  It  may  come  at  precisely  the  moment  the 
complaint  is  filed,  or  almost  immediately  thereafter. 

Senator  Gitrxey.  I  wonder  if  you  could  do  this  for  the  record.  Could 
you  supply  for  the  record,  in  consent  decree  cases,  how  long  a  time 
has  elapsed  between  the  filing  of  the  complaint  and  the  entry  of  the 
consent  decree,  setting  aside  the  bank  cases,  for  the  last  5  years  ?  That 
wouldn't  really  take  too  much  of  your  time,  would  it  ? 

Mr.  Kauper.  I  think  we  could  supply  that.  Senator. 

Senator  Gurney.  I  was  curious  about  that. 

Mr.  Kauper.  We  will  take  it  for  cases  in  which  the  complaint  was 
filed  within  the  last  5  years  and  terminated  by  consent  decrees. 

Senator  Gurxey.  I  don't  have  any  other  questions.  I  yield  to  Senator 
Tunney. 

Senator  Hruska.  Would  you  yield? 

Senator  Gurney.  Yes. 

Senator  Hruska.  One  of  the  cases  was  the  Standard  Oil  of  Detroit, 
wasn't  it,  and  that  was  filed  in,  I  believe,  1940.  This  committee  had 
much  to  do  with  that.  It  is  the  good  faith  defense  in  price  discrimina- 
tion cases  filed.  The  case  finally  got  to  the  Supreme  Court  in  1957.  They 
sent  it  back  to  the  Federal  Trade  Commission.  It  worked  its  way  back 
up  the  Supreme  Court  and  it  was  20  vears  before  that  case  was  disposed 
of. 

Mr.  Kauper.  Yes,  right. 

Senator  Hruska.  But  that,  of  course,  wasn't  a  consent  decree,  but  if 
we  had  any  measure  that  would  tend  to  reduce  the  number  of  consent 
decrees,  and  would  force  litigation,  that  would  be  a  terrifying  prospect. 
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Mr.  I'Cauper.  Well,  yes. 

Senator  Hruska.  I  am  not  saying  that  we  would  have  to  sustam 
the  burden  of  that  statement,  tliat  this  bill  would  have  that  effect. 
I_think  a  good  case  could  be  made  for  it.  That  would  be  a  terrifymg 
situation. 

Mr.  Kauper.  If  one  makes  those  assumptions,  then  we  are  compar- 
ing maybe  a  year  to  obtain  the  decree  against  the  possibility,  particu- 
larly if  the  matter  goes  on  appeal,  of  7  or  8  years  alternative.  Those 
may  realistically  be  the  choices  you  are  talking  about. 

Senator  Tunney.  All  right.  Just  one  final  question,  and  by  the  way, 
would  it  be  possible,  Mr.  Kauper,  to  submit  questions  in  writing  to 
you,  and  then  have  you  reply  in  writing,  because  we  are  running  into  a 
time  bind  here  ? 

Mr.  Kauper.  I  suppose  so.  Senator. 

Senator  TuNN~Ey.  We  could  propound  those  questions  to  you? 

Mr.  Kauper.  Yes. 

Senator  Tunney.  Fine.  It  will  be  on  points  that  have  come  up — that 
have  not  come  up  today,  but  which  the  committee  feels  important  to 
get  your  opinion  on.  and  they  will  not  be  lengthy,  detailed.  They  will 
he  just  a  few. 

Now,  one  last  question :  I  would  be  curious  to  know  how  you  react 
to  an  amendment  that  I  offered  last  year,  which  was  to  increase  the 
fun  fling  for  the  Antitrust  Division  by  $2  million.  It  is  my  understand- 
ing that  you  have  got  about  $12  million  now  and,  you  know,  we  have 
had  questions  as  to  whether  or  not  provisions  of  this  act  would  increase 
the  burden  on  the  Antitrust  Division. 

We  know  that  you  are  overburdened  now.  Would  you  feel  that 
these  additional  appropriations  would  be  helpful  to  you  ? 

Mr.  Kauper.  Well.  I  think.  Senator,  if  the  question  is  would  they  be 
helpful  to  us,  the  answer  probably  is  yes.  I  think,  however,  we  are  at  a 
time  in  terms  of  budgeting  where  that  is  rather  a  tough  judgment  to 
make.  One  is  not  talking  in  the  abstract  about  simply  putting  addi- 
tional money  one  place  as  though  there  was  an  endless  amount  of  it. 

Really,  it  becomes  a  judgment  question  in  terms  of  where  in  the  ad- 
ministration you  are  going  to  put  money. 

Senator  Tunney.  Fine.  Well,  thank  you  very,  very  much.  You  have 
heen  most  helpful. 

Senator  Gurney.  IVIay  I  ask  one  question  ? 

Senator  Tunney.  Yes. 

Senator  Gurney.  If  we  gave  you  those  $2  million,  are  you  afraid 
it  would  be  impounded,  by  any  chance  ? 

Mr.  Kauper.  I  think  I  better  not  answer  that.  Senator.  [Laughter.] 

Senator  Tunney.  No  comment.  I  feel  very,  ver^'  strongly  that  you 
have  been  most  helpful  to  the  committee,  and  we  deeply  appreciate 
the  effort  that  you  have  made,  and  I  want  to  assure  you  that  it  is  my 
opinion  that  a  consent  decree  is  in  the  public  interest,  and  what  we 
want  is  to  establish  procedures  in  this  legislation  that  are  hopefully 
tailored  to  provide  public  information  and  promote  public  partici- 
pation, and  to  the  extent  possible,  to  give  the  public,  protection  in  those 
areas  where  it  is  in  the  public  interest. 

T  think  to  that  extent  you  and  I  agree.  It  is  just  the  details  as  to 
how  we  are  able  to  achieve  that. 
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I  also  want  to  thank  you  for  having  Mr.  Keith  Clearwaters  with 
you,  attending  the  hearing.  Thank  you  very  much. 

INIr.  Kauper.  Thank  you,  Senator. 

Mr.  CI-KARWi^TERS.  Thank  you,  Senator. 

Senator  Tunney.  The  next  witness  is  the  Honorable  Lee  Loevinger. 

I  would  like  to  say  the  committee  did  not  anticipate  that  the  De- 
partment's witness  was  going  to  be  on  the  witness  stand  as  long  as  he 
was.  and  we  are  running  into  a  difficult  situation  with  regard  to  the 
commitments  of  the  Senators  on  the  committee,  commitments  that 
have  been  made  by  them  with  respect  to  other  Senate  business. 

Unfortunately,  I  have  an  unexpected  meeting,  which  I  am  going  to 
have  to  attend  in  a  few  minutes.  Senator  Gurney  has  kindly  consented 
to  chair. 

Now,  I  know  that  Senator  Gurney  has  problems  with  his  time,  too. 
It  is  impossible  to  get  through  the  full  list  of  witnesses.  Perhaps  the 
witnesses  could  submit  statements  in  writing,  and  we  could,  on  the 
committee,  propound  questions  to  the  witnesses  in  writing  or,  in  the 
alternative,  the  witnesses  perhaps  could  come  back  at  a  rescheduled 
meeting,  we  could  have  their  testimony,  and  we  would  guarantee  that 
they  would  be  the  first  witnesses  to  testify,  whatever  is  considered  in 
the  best  interests  of  the  witnesses  and  in  the  best  interests  of  Senator 
•Gurney's  time  schedule. 

But  in  the  meantime,  we  are  delighted  to  have  the  judge  with  us. 

Judge  Loevinger.  Thank  you,  Senator  Tunney. 

STATEMENT  OE  LEE  LOEVINGER,  ATTORNEY, 
WASHINGTON,  D.C. 

I  do  not  have  a  prepared  statement.  I  shall  attempt  to  be  as  brief  as 
possible,  and  I  think  I  can  state  my  views  rather  simply. 

There  are  three  main  provisions  in  S.  782,  of  course,  one  relating  to 
penalties,  one  relating  to  the  so-called  Expediting  Act,  and  then  the 
consent  decree  provision  we  have  been  discussing. 

Let  me  very  briefly  comment  on  the  first  two.  The  penalty  provision 
is  known  to  all  of  you.  An  increase  in  antitrust  penalties  for  willful 
violations,  as  Senator  Hruska  points  out,  these  are  simply  on  the 
criminal  side,  has  been  supported,  I  think,  by  every  administration  for 
a  number  of  years. 

I  have  testified  in  behalf  of  it,  on  behalf  of  the  Kennedy  adminis- 
tration. I  think  I  can  say  now  that  the  Kennedy  administration  has 
supported  such  an  increase  in  fines. 

I  might  note  that  the  European  community,  for  example,  may  im- 
pose antitrust  fines  up  to  10  percent  of  the  gross  annual  sales  volume 
of  a  company.  Plainly,  $50,000  is  inadequate. 

I  think  there  is  something  to  be  learned  from  this,  that  warns  of  the 
difficulty  and  the  danger  of  specifying  too  many  details  in  statutes, 
which  perhaps  the  committee  might  keep  in  mind  with  respect  to  other 
aspects. 

So  far  as  the  Expediting  Act  amendments  are  concerned,  this  is 
really  a  reform  of  the  appellate  procedure  and  this  has  largely  been 
supported  by  varying  and  different  administrations,  and  the  judges  of 
the  Supreme  Court,  themselves,  have  spoken  in  favor  of  the  necessity 
of  this  reform. 
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Similarly,  I  have  testified  in  favor  of  such  reforms  on  behalf  of 
the  Kennedy  administration,  and  I  can  say  that  I  am  sure  it  has  been 
supported — that  we  have  supported  a  reform  of  this  kind. 

TTie  one  provision  I  think  might  be  questioned  is  the  one  that  I 
believe  was  mentioned  by  Senator  Hruska,  and  that  is  section  5(b)  (2), 
which  permits  the  Attorney  General,  himself,  without  leave  of  court, 
to  file  a  certificate  that  will  have  the  effect  of  depriving  the  appellate 
court,  the  court  of  appeals,  of  jurisdiction  and  of  sending  an  appeal 
directly  to  the  Supreme  Court. 

If  this  simply  were  a  matter  of  the  Attorney  General  filing  a  certifi- 
cate in  advance  of  trial,  I  think  there  might  be  an  argument  in  its 
favor.  It  seems  to  me  to  be  quite  unfair  to  allow  the  Attorney  General, 
who  at  this  point  is  one  of  the  litigants,  or  his  deputy,  his  assistant, 
is  one  of  the  litigants  who  has  tried  the  case  all  the  way  through  a 
bitterly  fought  trial,  to  deprive  an  appellate  court  of  jurisdiction  by 
filing  his  certificate  after  the  appeal  has  been  filed,  which  is  what  the 
provision  now  is.  Therefore,  I  suggest  that  simply  by  the  elimination 
of  5(b)  (2).  these  sections  could  be  made  mucli  more  evenhanded.  The 
Attorney  General  or  Assistant  Attorney  General  could  still  file  an 
application  to  the  court  just  as  any  other  party,  and  I  think  this  would 
be  quite  appropriate. 

Now,  I  take  it  that  the  controversial  and  the  important  aspect  of 
the  proposed  bill  is  that  relating  to  consent  decree  procedure. 

Let  me  give  you  just  a  little  background,  which  may  not  previously 
have  been  mentioned.  Antitrust  consent  decrees  became  important  for 
the  first  time  during  the  tenure  of  Thurman  Arnold  in  the  period  of 
about  1939  to  1942.  There  were  cartoons  published  in  the  newspapers 
of  Thurman  Arnold  reigning  as  the  czar  of  American  business,  using 
the  consent  decree  as  his  weapon,  and  this  sort  of  thing. 

Decrees  then  were  negotiated  privately  between  the  Department  of 
Justice  and  the  defendant,  sometimes  even  before  the  complaint  was 
filed.  The  decree  would  first  become  public  after  it  had  been  signed  by 
the  District  Judge,  and  was  filed  in  court  as  an  order  of  the  court. 

There  was  considerable  complaint  about  this  in  Congress  during 
the  1950"s — discussions  similar  to  that  which  has  accompanied  these 
bills. 

On  January  24,  1956,  a  consent  decree  was  entered  in  the  A.T.  &  T. 
case,  which  was  a  case  that  had  been  filed  in  1949.  seeking  the  separa- 
tion of  A.T.  &  T.  and  Western  Electric,  its  manufacturing  arm. 

The  decree  in  this  case  did  not  provide  for  divestiture,  and  merely 
imposed  some  relatively  slight  restrictions  on  the  activities  of  A.T.  &  T. 
In  1958,  there  was  an  extensive  investigation  of  the  consent  decree  pro- 
cedure of  the  Department  of  Justice  by  the  House  Judiciary  Com- 
mittee under  Chairman  Celler,  and  on  January  80,  1959,  the  Com- 
mittee issued  a  very  extensive  report  containing  over  100  printed  pages 
discussing  the  A.T.  &  T.  case. 

Two  years  later,  in  1961,  the  Kennedy  administration  took  office, 
and  one  of  the  first  tilings  that  we  considered,  iii  antitrust,  at  least, 
was  this  consent  decree  problem. 

We  drafted  an  administrative  order,  and  on  June  29,  1961,  this 
order  was  issued  by  the  Attorney  General  requiring  that  all  antitrust 
consent  decrees  should  be  filed  and  made  public  at  least  30  days  before 
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submission  to  the  court,  so  that  we  took  care  of  the  secrecy  problem, 
provided  for  publication,  and  provided  a  means  by  which  third  par- 
ties could  make  their  views  known. 

Now,  that  is  the  order  which  was  appended  to  Mr.  Kauper's  state- 
ment. It's  part  50,  sub-part  1,  consent  judgment  policy,  in  the  attach- 
ment to  Mr.  Kauper's  statement.  1  personally  drafted  that,  and  Attor- 
ney General  Kennedy  promulgated  it. 

It  has  worked  so  far  as  I  know,  since  that  date,  and  has  worked  well. 
In  1968,  in  an  article  on  antitrust  policy,  I  described  this  new  pro- 
cedure. I  have  got  a  couple  of  paragraphs  from  that  article  that  I 
think  might  be  worthwhile,  and  with  the  consent  of  the  committee,  I 
would  like  to  insert  them  into  the  record. 

Senator  Tunney.  Without  objection,  so  ordered. 

[The  document  follows:] 

A  procedural  change  involving  a  matter  of  policy  was  the  institution  of  a 
new  consent  decree  procedure  pursuant  to  an  order  of  the  Attorney  General 
issued  June  29,  1961.  This  order  was  responsive  to  many  demands  from  Congress 
and  other  sources  for  safeguards  to  insure  that  consent  decrees,  which  lack  the 
effective  supervision  of  the  litigation  process,  shall,  in  fact,  serve  the  public 
interest.  The  order  provides  that  decrees  agreed  upon  by  the  Government  and 
defendants  shall  be  filed  with  the  clerk  of  court  30  days  in  advance  of  submission 
to  the  court  for  entry,  to  permit  notice  and  comment  by  other  interested  parties. 
It  is  believed  that  by  permitting  comments  from  competitors  or  others  who  are 
not  parties  to  a  proposed  decree  but  may  be  affected  by  it,  the  Department  and 
the  courts  will  be  better  informed  as  to  all  the  facts,  considerations  and  probable 
consequences  of  a  proposed  action.  Pursuant  to  this  procedure,  the  Division  has 
adopted  the  practice  of  stipulating  with  defendants  for  the  entry  of  a  proposed 
decree  30  days  after  the  tiling  of  the  stipulation  with  the  clerk  of  court  in  the 
event  that  the  Department  shall  not  have  withdrawn  its  consent  during  the 
30-day  period  by  formal  notice  to  the  parties  and  the  court.  The  stipulation  and 
proposed  decree  are  then  filed  with  the  clerk  of  court,  becoming  a  matter  of 
public  record  and  comment. 

The  new  consent  decree  procedure  resulted  in  some  diminution  of  the  number 
of  consent  decrees  during  the  first  several  months  after  its  adoption  but  has 
apparently  now  been  accepted  without  any  serious  question.  Numerous  consent 
decrees  have  now  been  submitted  and  entered  pursuant  to  this  procedure.  The 
Department  of  Justice  has  not  withdrawn  its  consent  to  a  proposed  decree 
in  any  case,  and  proposed  decrees  have  been  challenged  in  only  two  cases.  In 
each  of  these,  minor  changes  were  made  in  the  proposed  decree  by  agreement 
between  the  Department  and  the  defendant,  and  the  decree  was  then  entered 
by  the  court.  In  both  cases  the  changes  merely  made  explicit  what  the  Department 
and  the  defendant  had  previously  thought  to  be  implicit  in  the  decree. 

Judge  LoEviNGER.  Now,  the  question  then  arises,  what  are  the  sig- 
nificant changes  in  this  policy  that  are  proposed  by  the  two  pending 
bills? 

Well,  first  and  most  obviously,  both  of  them  propose  lengthening 
the  waiting  period  from  30  to  60  days.  I  don't  think  this  is  a  matter  of 
great  moment  either  way.  I  think  that  the  program  will  work  whether 
the  period  is  30  to  60  days,  although  I  merely  point  out  that  lengthen- 
ing the  waiting  period  moves  in  the  opposite  direction  from  eliminat- 
ing delay,  which  has  been  the  purpose  of  the  committee  and  of  the 
Department  in  many  respects. 

With  respect  to  S.  1088,  this  requires  publicity  in  newspapers  with 
the  Government  and  the  defendant  each  paying  one-half  of  the  cost. 
It  requires  the  Attorney  General  to  submit  a  statement  commenting 
on  any  comments  that  have  been  filed. 
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It,  in  effect,  requires  the  court  to  order  a  hearing  if  anyone  objects 
to  the  proposed  decree  because  the  court  can  skip  the  hearing  only  if 
there  is  no  matter  in  controversy. 

Now,  any  party  who  is  smart  enough  to  come  m  and  comment  on  a 
decree  is  going  to  be  smart  enough  to  raise  an  issue  of  controversy. 
Therefore,  I  rather  disagree  with  Mr.  Kauper  with  respect  to  the 
provisions  of  S.  1088.  I  don't  think  that  it  merely  codifies  present 
procedure.  It  seems  to  me  that  it  has  some  defects  in  draftsmanship. 
For  example,  it  fails  to  indicate  the  effect  of  such  a  hearing  on  the 
subsequent  use  of  tlie  decree  as  evidence.  I  think  it  would  vastly  in- 
crease the  burden  on  the  Department  of  Justice  far  greater  than 
S.  782  would. 

It  prescribes  no  standard  for  the  entry  of  an  appearance  by  a  party 
commenting  or  objecting,  although  it  offers  a  financial  inducement  to 
parties  to  come  in  by  saying  that  they  may  be  allowed  costs.  It^  per- 
mits unlimited  repetitions  of  the  60-day  waiting  period  by  requiring 
that  the  60-day  waiting  period  be  repeated  whenever  the  decree  is 
revised.  Consequently,  it  could  involve  an  inordinate  delay,  as  well  as 
great  burdens  on  the  court.  It  would  substantially  impair  and  impede 
antitrust  enforcement. 

S.  782  seems  to  me  to  be  rather  more  carefully  drafted.  The  provi- 
sions are  known  to  all  of  you,  and  I  shall  not  review  them.  Mr.  Kauper 
has  done  so  in  a  very  careful  and  I  think  a  well-considered  statement. 

I  don't  think  that  the  adoption  of  S.  782  would  be  a  tremendous 
obstruction  to  the  administration  of  the  antitrust  laws.  I  do  have 
some  questions  as  to  whether,  in  its  present  form,  it  would  be  highly 
advantageous. 

And  this  is  the  thing  that  occurs  to  me.  The  antitrust  laws,  like 
nearly  all  of  our  laws,  apply  not  only  to  the  great  headline  cases  that 
Congress  investigates,  and  that  we  read  about  in  the  newspapers,  and 
that  we  see  on  the  front  pages.  It  applies  to  a  multitude  of  ordinary 
matters. 

The  Antitrust  Division,  year  after  year,  files  from  50  to  90  cases, 
an  average  of  one  a  week  or  a  little  better.  The  great  majority  of  them 
are  what  you  might  call  "run  of  the  mill."  Eighty  percent  of  them, 
as  you  have  noted,  are  settled  by  consent,  80  percent  of  the  civil  cases. 

The  Department,  the  Antitrust  Division,  is  sophisticated,  experi- 
enced, relatively  well-funded,  and  really  quite  zealous  in  its  enforce- 
ment of  these  cases,  particularly  the  run  of  the  mill  cases. 

Let  me  mention,  without  identifying  specifically,  a  case  that  I  have 
down  there  now,  A  client  was  sued  for  an  acquisition  allegedly  in 
violation  of  section  7.  The  Department  sought  divestiture. 

After  the  suit  was  filed,  we  entered  by  consent  a  hold  separate  order. 
A  short  time  later,  and  long  before  we  were  ready  to  go  to  trial,  for  a 
variety  of  reasons  my  client  decided  that  it  was  willing  to  divest.  We 
advised  the  Department  of  Justice  and  started  negotiating  on  the  form 
of  an  order  that  would  provide  for  divestiture. 

Well,  they  insisted  on  an  absolute  veto  on  the  purchaser,  and  we  have 
been  haggling  about  that.  It  has  been  going  on  for  4  or  5  months.  In 
the  meantime,  we  found  a  purchaser. 

I  have  now  submitted  to  the  Department  of  Justice,  a  complete  plan 
of  divestiture  including  the  identity  of  the  purchaser,  and  an  SEC 
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prospectus  rolatiiio;  to  him.  We  still  haven't  agreed  on  the  form  of  the 
order.  I  think  we  are  going  to  be  prepared  to  divest  before  we  agree  on 
the  form  of  an  order. 

It  has  no  great  national  importance.  It  has  importance  only  in  a 
single  case.  But  it  is  not  the  case  tliat  the  Department  is  indifferent  to 
the  public's  interest  or  is  just  letting  antitrust  defendants  run  wild. 
There  is  no  need  for  a  great  elaborate  procedure  relating  to  consent 
decrees  in  cases  of  this  sort. 

It  seems  to  me  that  it  would  make  a  great  deal  more  sense  to  rely 
upon  the  fine  administrative  order  that  was  promulgated  by  Attorney 
General  Kennedy  in  1961  to  govern  the  "mill  run"  cases,  and  provide 
that  if  tliere  is  a  case  of  substantial  public  importance  such  that  the 
Attorney  General  can  legitimately  certify  it  for  action  under  the  ex- 
pediting procedure,  that  in  such  an  instance  then  these  provisions  shall 
govern  any  consent  decree  that  may  be  entered  in  that  case. 

Senator  Tunney.  What  you  are  suggesting  is  some  kind  of  trigger 
mechanism  that  could  be  applied  to  take  the  run  of  the  mill  cases  out 
of  the  consent  decree  section  2 ;  is  that  correct  ? 

Judge  LoEviNGER.  Precisely,  yes.  Senator.  In  that  connection,  I 
would  want  to  make  one  other  suggestion,  however.  The  expediting 
provision  says  that  the  Attorney  General  can  secure  expedition  by 
filing  a  certificate  of  public  importance  at  any  time  up  to  the  entry 
of  final  judgment  in  a  case. 

Now,  it  doesn't  make  any  sense  to  me  at  all  to  file  a  certificate  re- 
quiring expedition  after  you  have  tried  a  case.  I  see  no  excuse  for 
having  a  provision  of  this  kind.  I  think  that  the  certificate  should,  in 
the  normal  case,  where  it  is  required,  be  filed  simultaneously  with  the 
complaint. 

I  would  be  satisfied  to  say  that  the  Department  might,  upon  reflec- 
tion, after  looking  at  the  answer,  reevaluate  the  importance  of  the 
case.  But  I  think  that  the  expediting  certificate  should  be  required,  in 
any  event,  no  later  than  30  days  after  the  filing  of  an  answer  in  the 
case.  If  you  then  have  an  expediting  certificate,  it  makes  some  sense 
because  that  means  that  the  entire  procedures  in  that  case  will  be 
expedited. 

Furthermore,  there  are  certain  practical  consequences,  I  think,  you 
can't  overlook.  That  is  the  period  when  your  consent  decree  is  going 
to  be  negotiated  probably,  if  there  is  one,  that  is  between  the  time  of 
the  answer  and  the  time  of  the  trial. 

Furthermore,  your  procedures,  as  proposed  in  S.  782,  require  that 
you  file  a  statement  relating  all  of  the  contacts,  other  than  by  counsel 
of  record,  between  any  representatives  of  the  company  and  any  Gov- 
ernment official. 

I  raise  this  question,  because  this  does  happen  in  many  cases,  take 
the  A.T.  &  T.  case,  which  I  suppose  is  one  of  the  kinds  that  raises  sort 
of  a  problem.  Suppose  that  there  had  been  such  a  bill  in  effect  in  1956. 
How  in  the  world  would  anyone  in  1956  been  able  to  file  such  a  state- 
ment relating  back  to  1949  ?  Presumably  they  didn't  know  there  was 
any  possibility  of  a  consent  decree  until  some  months  before  they 
began  to  negotiate  it. 

Consequently,  you  have  got  a  provision  that  may,  as  a  practical 
matter,  be  impossible  to  comply  with  unless  you  adopt  the  provision 
that  you  and  I  have  been  discussing  relating  to  triggering. 
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If  you  have  a  triggering  provision,  if  you  require  the  expediting 
certificate  to  be  filed  within  30  days  of  the  answer,  from  that  point  on 
the  parties  are  on  notice  that  they  must  keep  track  of  any  contact  they 
have  with  any  Government  officials.  And  I  predict  that  such  legisla- 
tion would  work. 

Senator  Tunney.  Thank  you  very  much.  I  saw  an  article  of  yours, 
and  you  have  alluded  to  it  today.  It  was  a  1963  Antitrust  bulletin 
article,  which  discussed  your  important  innovation  in  1961  which  re- 
quired that  consent  decrees  must  be  filed  with  the  court  30  days  in 
advance  of  submission  to  the  court  for  entry  of  judgment. 

You  indicated  in  that  article  that : 

The  new  consent  decree  procedure  resulted  in  some  diminution  of  the  number 
of  consent  decrees  during  the  first  several  months  after  its  adoption,  but  has 
apparently  now  (that  was  in  1963)  been  accepted  without  any  serious  question. 

In  much  the  same  way,  I  would  expect  that  the  argument  that  we 
hear  as  to  the  potential  burdensome  aspects  of  S.  782  is  somewhat 
overstated,  and  that  as  the  procedures  become  regularly  followed,  we 
will  find  that  they  are  not  burdensome.  Wouldn't  you  agree  as  to  that  ? 

Judge  LoEviNGER.  There  is  this  possibility,  but  I  think  you  have 
to  recognize  the  corollary,  also,  that  they  won't  be  burdensome  be- 
cause what  is  going  to  happen  is,  it's  going  to  shake  down  to  a  routine. 
There  is  going  to  be  one  lawyer  delegated  to  write  impact  statements 
in  the  antitrust  division,  and  he  is  going  to  grind  them  out,  and  they 
are  going  to  be  a  stereotype. 

So  to  the  degree  that  the  burden  is  eliminated,  so  also  will  the  bene- 
fits be  limited. 

Senator  Tunnet.  Do  you  feel  judges  ought  to  have  available  to 
them  alternatives  that  were  considered  by  the  Justice  Department 
that  would  achieve  the  goals  of  the  complamt? 

Judge  Loeatlnger.  I  don't  see  that  it  is  going  to  be  terribly  burden- 
some to  tell  the  Assistant  Attorney  General — and  when  you  say  "At- 
torney General",  you  really  mean  the  Assistant  Attorney  General — 
that  this  should  be  included  in  the  impact  statement. 

I  can  understand  the  reluctance  to  have  private  or  staff  memo- 
randa that  are  exchanged  among  the  staff  beforehand  examined;  how- 
ever, I  think  that  any  attorney  who  is  prepared  to  try  a  case,  or  who 
signs  the  consent  decree,  can  always  make  up  a  statement  as  to  what 
the  alternatives  are. 

I  would  think  there  is  more  question  about  the  statement  relating 
to  the  remedies  of  private  litigants,  Senator,  for  this  reason :  The  De- 
partment of  Justice  or  the  court  may  think,  for  example,  that  there 
is  a  right  of  private  action  available  to  private  litigants,  or,  on  the 
other  hand,  they  may  think  that  there  is  not. 

In  either  event,  this  issue  is  not  going  to  be  tried^  or  thoroughly 
briefed,  or  discussed,  but  once  you  get  a  statement  in  your  impact 
statement,  whether  it  says  there  is  a  private  right  of  action,  or  there 
is  not,  and  then  if  you  have  subsequent  litigation  between  the  parties, 
whichever  party  is  favored  by  that  impact  statement  is  going  to  drag 
it  out  and  go  to  some  other  court  and  say,  "Look,  this  is  the  finding 
of  the  court  that  entered  the  decree." 

T  suspect  that  the  impact  statement  with  respect  to  that  point  is 
going  to  get  more  weight  than  it  deserves.  It  will  have  been  a  point 
that  will  not  have  been  that  thoroughly  considered.  It  may  be  a  point 
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on  which  the  parties  wish  to  litigate  later.  And  I  suspect  that  it 
would  be  better  to  leave  it  out. 

I  think  that  the  private  litigants  who  come  later  will  be  better  off 
without  an  impact  statement  on  the  right  of  private  litigants.  They 
are  entitled  to  try  their  case  on  the  merits  and/or  to  brief  it  and 
argue  it. 

Senator  Tunxey.  I  would  like  to  tell  you  how  much  I  appreciate 
your  testimony.  I  particularly  appreciate  the  thoughts  that  you  suggest 
with  respect  to  a  triggering  mechanism  that  would  be  applied  to  sec- 
tion 2,  and  I  think  this  is  something  which  we  certainly  will  have  to 
consider. 

I  think  you  have  made  a  cogent  case  for  a  triggering  mechanism 
to  be  used  in  the  application  of  section  2. 

I  want  to  thank  you  very  much. 

Senator  Hruska.  Judge  Loevinger,  welcome  to  the  committee,  which 
is  a  much  used  forum  by  you  in  earlier  days,  and  in  earlier  years, 
much  more  frequent  than  it  is  now,  but  we  always  like  to  see  you. 

Judge  LoEvixGER.  Thank  you,  Senator  Hruska. 

Incidentally,  I  note  that  it  is  sometimes  said  that  there  hasn't  been 
any  good  antitrust  legislation  within  recent  years,  and  I  think  people 
fail  to  give  you  credit.  There  was  in  1961  and  1962  the  Antitrust  Civil 
Investigation  Act,  which  I  believe  that  you  and  Senator  Kefauver 
sponsored  in  the  Senate,  which  I  think  has  been  an  invaluable  aid  to 
antitrust  enforcement. 

People  tend  to  forget  what  has  been  done. 

Senator  Hruska.  Do  you  recall,  Judge  Loevinger.  the  bill  that  we 
considered  in  1970  on  the  Expediting  Act?  Did  you  have  occasion  to 
get  into  it  at  all  ? 

Judge  LoEvixGER.  Not  specifically.  I  am  familiar,  generally,  with 
the  bills  that  have  been  proposed  over  the  years. 

Senator  Hruska,  It  allowed  direct  appeals  from  the  district  court 
to  the  Supreme  Court  upon  application  of  either  party  and  a  finding 
of  the  judge  that  it  would  be  a  case  of  national  importance,  an  there- 
fore, should  be  allowed  directly  in  the  Supreme  Court. 

Judge  Loevinger.  Yes,  sir. 

Senator  Hruska.  The  Senate  verision  of  the  bill  struck  the  provision 
that  there  could  be  an  automatic  appeal  directly  to  the  Supreme  Court 
upon  the  certificate  of  the  Attorney  General.  That  was  the  basis  of  the 
hangup  on  the  bill.  It  didn't  make  any  progress  in  the  Congress. 

Would  you  have  any  thoughts  on  that  situation  ? 

Judge  LoEvixGER.  Yes,  sir.  I  think  it  is  really  quite  unfair  to  allow 
one  of  the  litigating  parties,  on  his  own  initiative  and  without  approval 
of  the  court,  to  bypass  a  court  of  appeals,  particularly  when,  as  in  this 
proposal,  the  certificate  can  be  filed  after  the  appeal  has  been  filed. 

In  other  words,  the  effect  of  the  provision  of  section  5(b)(2)  in 
S.  782  is  to  permit  the  Assistant  Attorney  General,  if  he  doesn't  like 
the  court  of  appeals  to  which  an  appeal  has  been  taken,  to  eliminate 
the  jurisdiction  of  the  court  of  appeals,  and  go  directly  to  the  Supreme 
Court. 

I  don't  think  this  is  either  fair  or  wise. 

Senator  Hruska.  And,  of  course,  it  is  valuable  to  get  the  processing 
by  the  circuit  court  in  many  cases.  In  fact,  that  is  one  of  the  reasons 
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for  seeking  to  eliminate  the  direct  appeal  to  the  Supreme  Court,  isn't 

it?  ^      ^ 

Judge  LoEviNGER.  The  Supreme  Court,  itself,  not  as  a  court,  but  i 
believe  a  majority  of  the  Supreme  Court  judges  have  expressed  this 
view,  that  the  reviews  would  be  better,  not  simply  in  the  circuit  court, 
but  at  the  Supreme  Court  level,  itself,  if  they  first  had  the  benefit  of  a 
prior  review  by  a  court  of  appeals. 

Senator  Hruska.  What  do  you  think  of  the  argument  that  is  made 
that  if  the  Attorney  General  has  any  good  ground  for  his  certificates, 
very  likely  it  will  find  a  very  sympathetic  consideration  by  the  district 

judge? 

Judge  LoEviNGER.  I  think  that  that  is  perfectly  sound.  I  would 
imagine  that  it  would  be  a  most  unusual  case  in  which  a  district  judge 
would  refuse  to  issue  a  certificate  when  requested  to  do  so  by  the  At- 
torney General. 

Senator  Hruska.  I  would  think  there  is  a  double  safeguard  there. 
Certainly,  no  Attorney  General,  most  of  the  Attorneys  General  that  I 
have  known.  Assistant  Attorneys  General  in  charge  of  the  antitmst 
division  would  not  make  a  request  that  would  be  whimsical  or  that 
would  be  arbitrary,  capricious.  They  would  have  a  real  ground  for 
making  the  application.  That  is  one  safeguard. 

The  other  safeguard  is  that  the  judge  also  would  recognize  that, 
and  proceed  on  that  basis. 

Judge  LoEviNGER.  I  believe  there  is  one  argument  to  be  made  in 
favor  of  requiring  the  application  to  be  made  to  the  court  rather  than 
permitting  it  simply  to  be  issued  by  the  Department  of  Justice,  and 
that  is  this:  No  matter  how  responsible  the  Attorney  General  is — 
and  as  I  say,  you  are  really  talking  about  the  Assistant  Attorney 
General— and  how  responsible  he  and  his  associates  are  and  I  agree 
with  you,  I  think  they  have  been  men  of  ability  and  very  responsible 
and  conscientious,  nevertheless,  there  is  always  a  tendency  to  want  to 
push  your  own  case.  The  men  who  occupy  that  position  are  properly 
litigators,  who  want  to  win,  and  want  to  push  their  own  case. 

If  you  can  achieve  a  result  simply  by  filing  a  certificate,  you  are 
going  to  be  a  little  bit  more  ready  to  file  the  certificate  than  you  would 
be  if  it  were  simply  an  application  to  the  court.  If  you  knew  that  the 
court  was  going  to  look  at  it,  and  the  court  Avas  going  to  pass  judg- 
ment on  it,  you  would  be  a  little  bit  more  careful  about  the  certificates 
that  vou  file. 

Senator  Hruska.  Now,  in  a  procedure  of  the  Department  of  Jus- 
tice, does  the  Solicitor  General  come  in  on  a  decision  of  this  kind? 

Judge  LoEviNGER.  I  would  think  not.  The  Solicitor— well,  now,  let 
me  withdraw  that. 

Senator  Hruska.  It's  an  appeal,  and  his  job  is  to  have  overall  juris- 
diction over  appeals  ? 

Judge  LoEviNGER.  Yes.  It  is  purely  a  matter  of  internal  procedure 
within  the  Department  of  Justice.  And  when  I  said  "I  would  think 
not,"  I  was  thinking  of  the  fact  that  the  Solicitor  is  not  consulted 
with  respect  to  the  issuance  of  complaints  or  the  settlement  by  consent 
decree. 

On  the  other  hand,  the  Solicitor  is  involved  whenever  action  is  taken 
involving  an  appeal  to  the  Supreme  Court.  I  suppose  that  probably  the 
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Solicitor  would  be  consulted.  But  this  would  be  a  matter  that  would 
be  determined  by  the  Attorney  General.  At  the  present  time  I  don't 
believe  there  is  any  procedure  relating  to  it. 

Senator  Hruska.  Of  course,  one  of  the  provisions  of  the  bill,  also, 
was  that  it  would  apply  to  the  Interstate  Commerce  Commission  ap- 
peals, and  as  I  understand  it,  as  I  recall  it,  it  eliminated  that  provision 
for  special  appeal  and,  of  course,  the  Interstate  Commerce  had  con- 
trol of  its  appeal — has  control  of  its  appeal  under  that  section,  and 
they  didn't  want  to  give  it  up  to  the  Solicitor  General.  That  was  one 
of  the  arguments  that  was  made  in  consideration  of  appeal. 

Judge  LoEviNGER.  Right.  I  think  that  would  be  an  argument  in  favor 
of  the  present  provisions  of  S.  782  with  some  of  the  modifications  I 
have  suggested.  This  does  not  apply,  I  believe — and  I  must  confess  I 
haven't  done  careful  research  because  I  had  limited  time — but  it  seems 
to  me  to  apply  to  antitrust  cases,  and  I  think  if  you  could  legislate  for 
them  without  getting  the  ICC  involved,  it  would  be  easier  to  get 
legislation. 

Senator  Hruska.  In  that  impact  statement  to  which  you  refer,  you 
did  comment  on  the  phrase  that  called  for  the  remedies  available  to 
potential  private  plaintiffs,  and  you  expressed  yourself  on  that.  This 
subparagraph  there,  however,  includes  a  description  on  page  3  of  the 
bill,  a  description  and  evaluation  of  alternatives  to  the  proposed  judg- 
ment, and  the  anticipated  effects  on  competition  of  such  alternatives. 
That  Avould  be  quite  an  undertaking,  wouldn't  it,  Judge? 

Judge  LoEvixGER.  Senator,  if  you  give  me  5  minutes,  I  can  dictate 
the  standard  form  that  is  going  to  go  into  all  those  impact  statements. 

Senator  Hruska.  Would  it  be  very  meaningful  ? 

Judge  LOEVINGER.  No. 

Senator  Hruska.  You  would  have  another  form  to  fill  out. 

Would  it  serve  any  purpose  ?  That  is  what  I  mean  by  asking  if  it  is 
meaningful. 

Judge  LoEviNGER.  Well,  it  would  make  people  think  about  it  a  little 
bit,  but  I  am  inclined  to  think  it  would  become  pretty  routine,  and  it 
would  become  pretty  much  like  the  Interstate  Commerce  allegation. 
It's  the  Interstate  Commerce  allegation,  no  matter  what  the  complaint 
relates  to,  nobody  pays  much  attention  to  them  anymore,  but  it  isn't  a 
great  issue  anymore. 

You  have  got  complaints  relating  to,  let's  say,  a  real  estate  board, 
selling  houses  in  Lincoln,  Nebr.,  and  they  say  this  involves  Interstate 
Commerce. 

Senator  Hruska.  Thank  you  very  much.  It's  good  to  have  you  here. 

Senator  Gurney.  Thank  you.  Judge.  I  don't  have  any  questions.  We 
certainly  appreciate  your  observations. 

Judge  LoEvixGER.  Thank  you  very  much.  Senator. 

Senator  Gurney.  Mr.  Kohn  is  the  next  witness. 

STATEMENT  OF  HAROLD  E.  KOHN,  ATTORNEY. 
PHILADELPHIA.  PA. 

Mr.  Kohn.  Thank  you.  Senator.  Like  the  cherry  blossoms,  I  came 
back  each  spring. 
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I  want  to  tell  you  briefly  about  myself,  and  then,  if  I  can,  just  high- 
light a  few  of  the  points  in  my  memorandum.  I  don't  propose  to  read 
it. 

I  have  been  engaged  in  the  active  practice  of  law  for  approximately 
85  years.  A  considerable  portion  of  my  practice  is  in  the  antitrust  field, 
both  for  plaintiffs  and  defendants.  A  very  substantial  portion  of  my 
practice  is  not . 

I  don't  purport  to  be  an  expert  in  any  degree  with  regard  to  any  of 
these  matters,  but,  as  I  say,  I  have  been  here  before.  I  have  had  an 
active  practice,  and  I  think  I  can  summarize  very  briefly  my  views. 

Senator  Gurnet.  Would  you  like  to  submit  your  statement  for  the 
record  ? 

Mr.  KoHN.  I  think  it  has  been,  or  if  it  hasn't,  it  will  be.  I  think  copies 
were  furnished. 

Senator  Gurnet.  It  will  be  received  at  this  point. 

[The  document  follows:] 

Statement  of  Harold  E.   Kohn 

For  a  nation  so  justifiably  proud  of  being  considered  an  open  society,  it  is 
surprising  we  have  so  long  tolerated  a  closed  door  policy  in  the  Department  of 
Justice. 

Consent  judgments  are  the  method  by  which  the  Department  settles  most  of  its 
cases.  These  judgments  have  profound  effects  upon  the  economy  and  our  citizens. 
That  such  effects  also  may  be  pernicious  has  been  well  documented  in  hearings 
by  the  House  Antitrust  Subcommittee,  and  has  long  been  obvious  to  most  in- 
formed observers.  The  ITT  judgment  is,  of  course,  still  fresh  in  everyone's  mind. 
The  1956  consent  decree  between  the  Department  of  .Justice  and  A.T.  &  T.  in 
which  A.T.  &  T.  was  not  required  to  divest  itself  of  Western  Electric  has  been 
condemned  by  commentators  and  judges  alike.^  Certainly,  then,  the  time  is  ripe 
to  open  the  consent  judgment  procedure  to  public  scrutiny. 

The  disclosure  provisions  of  both  these  bills  make  good  sense.  Public  dis- 
closure and  public  input  are  traditional  and  worthwhile  concepts.  Legislation 
requiring  the  court  to  consider  the  public  interest  in  accord  with  mandatory 
procedures  is  a  desirable  first  step  toward  protecting  the  public  from  the  impact 
of  undesirable  consent  judgements.  The  court  still  would  retain  the  ultimate 
discretion  to  accept  or  reject  the  proposed  consent  judgment.  Surely,  the  judiciary 
should  welcome  any  information  to  assist  it  in  more  fully  appreciating  the 
effects  of  such  judgements. 

The  Justice  Department,  of  course,  has  traditionally  argued  that  the  kinds  of 
procedures  written  into  these  bills  would  have  an  inhibiting  effect  on  the  consent 
judgment  process  and  would  overburden  the  Department's  limited  resources.  This 
argument  makes  little  sense.  The  bringing  of  any  lawsuit  is  a  burden  on  the 
Department's  resources.  If  the  Department,  however,  becomes  overburdened,  the 
the  answer  is  more  adequate  funding,  not  less  attention  to  deserving  cases.  In  any 
event,  the  alleged  overburden  must  always  be  balanced  against  the  public 
interest. 

Under  the  proposed  legislation,  the  Department  of  Justice  would  still  be  free 
to  enter  into  any  consent  judgment  it  desired.  Contemplated  changes  merely 
would  take  the  cloak  of  secrecy  off  the  process  and  open  it  to  public  scrutiny. 
Even  the  best  intentioned  and  most  competent  attorneys  employed  by  the  Justice 
Department  may  occasionally  overlook  the  full  implications  of  their  own  acts 
or  be  inclined  to  make  a  settlement  that  is  less  than  desirable  from  the  public 
point  of  view  in  order  to  avoid  being  overburdened. 

Against  that  background,  the  basic  provisions  of  these  bills  are  a  necessary 
safeguard  for  the  public. 

Having  said  that,  however.  I  do  believe  there  are  areas  in  which  thi.s  proposed 
legislation  could  be  improved.  I  would  suggest  the  following : 

First,  any  parties  who  would  be  directly  affected  by  the  term.s  of  the  judgment 
should  be  allowed  to  intervene  in  the  cause  of  action.  S.  7S2  allows  permissive 
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intervention,  but  I  don't  think  this  is  enough.  Once  the  court  determines  that  a 
judgment  will  have  a  "not  insubstantial"  impact  on  any  party  or  group,  interven- 
tion by  right  should  be  available.  Only  in  this  way  can  the  full  plethora  of  legal 
tools  and  remedies  be  available  to  those  affected  by  the  judgment. 

Second,  the  consent  judgment  procedure  should  provide  for  the  adjustment  of 
the  entire  matter  involved,  including  adequate  restitution  for  those  injured  by 
the  practices.  Intervention  by  right  would,  of  course,  be  a  step  in  this  direction. 

Third,  the  proposed  legislation  should  apply  only  to  consent  judgments  having 
a  "not  insignificant"  impact  on  a  particular  market.  In  other  words,  consent  judg- 
ments having  de  minimus  effects  should  be  excluded  from  the  purview  of  the 
legislation. 

Fourth,  the  proposed  legislation  should  provide  that  persons  affected  by  the 
consent  judgment  have  standing  after  its  entry  to  insure  that  its  terms  are 
complied  with.  Under  the  law  as  presently  interpreted  by  the  courts,  the  only  per- 
sons who  can  complain  of  noncompliance  are  the  Government  or  the  defendants. 
Obviously,  this  is  not  enough.  A  consent  judgment  which  is  not  complied  with  is 
little  better  than  no  consent  judgment  at  all.  The  only  way  of  assuring  com- 
pliance is  to  allow  persons  injured  by  violations  of  the  judgment  to  seek  judicial 
enforcement  of  its  terms. 

Fifth,  I  cannot  agree  with  section  "f"  of  S.  782  which  requires  the  defendants 
to  file  a  copy  of  all  its  communications  with  the  Department  of  Justice  relative 
to  the  proposed  consent  judgment.  I  think  it  serves  no  particular  purpose  as  far 
as  the  public  interest  is  concerned.  There  is  a  point  beyond  which  the  government 
and  judiciary  should  not  intrude  in  regard  to  private  communications  between 
lawyers  and  those  with  whom  they  are  dealing.  At  best,  this  is  a  sensitive  area 
standing  astride  the  razor's  edge  of  privilege  and  privacy.  Any  instrusion  in  this 
area  should  be  allowed  only  in  the  most  unusual  of  circumstances. 

Turning  next  to  the  section  of  S.  782  relating  to  fines  in  antitrust  cases  I  would 
hope  by  now  that  no  one  seriously  questions  the  need  to  raise  them  above  their 
presently  inadequate  limits.  Fines  should  be  at  a  level  where  they  can  reasonably 
be  expected  to  have  a  detering  effect  on  violators.  This  becomes  particularly  true 
in  massive  pricefixing  conspiracies  involving  hundreds  of  millions  of  dollars 
where  the  price  of  a  ticket  may  be  well  worth  the  violation. 

I  would  suggest,  therefore,  that  to  be  effective,  a  fine  must  be  suflBcient  to  offset 
the  economic  benefits  a  violator  may  receive  as  a  result  of  its  wrongful  act.  There- 
fore, rather  than  placing  an  upper  limit  on  the  amount  of  fine  which  can  be  im- 
posed, the  court  should  be  allowed  to  impose  a  fine  in  whatever  amount  is  re- 
quired to  force  the  violators  to  disgorge  themselves  of  any  overcharges  attribut- 
able to  their  illegal  activity.  There  is  precedent  for  such  an  approach  under  the 
False  Claim  Act  (31  USCA  11231)  under  which  a  person  making  a  false  claim 
against  the  Government  can  not  only  be  fined  a  specific  sum,  in  addition,  can 
be  assessed  double  the  amount  of  damages  which  the  United  States  may  have 
sustained  by  reason  of  the  fraud. 

Further,  such  a  fine  should  be  coupled  with  a  provision  requiring  that  it  be 
used  for  the  purpose  of  restitution  to  those  injured  by  the  illegal  behavior.  In 
this  way,  the  fine  would  not  only  have  a  significant  deterrent  effect,  it  would 
provide  also  a  vehicle  for  reimbursing  injured  parties. 

In  regard  to  the  portion  of  S.  782  pertaining  to  the  Expediting  Act,  I  feel  this 
is  an  issue  upon  which  the  Justice  Department  can  .speak  with  more  authority 
than  myself.  As  a  general  principle,  however,  it  is  important  that  major  anti- 
trust cases  involving  basic  legal  issues  be  expedited  as  quickly  as  pos.sible.  An 
early  Supreme  Court  clarification  or  pronouncement  on  an  important  issue  may 
expedite  the  settlement  of  other  matters,  forewarn  a  corporate  counsel  and  have 
other  beneficial  effects.  However,  the  emphasis  should  be  on  the  issues  involved 
in  the  case  rather  than  whether  the  case  it.self  is  one  of  general  public  impor- 
tance. I  would  recommend,  therefore,  that  the  bill  be  amended  .so  that  cases  eligi- 
ble for  expediting  be  enlarged  to  include  those  in  which  there  is  an  issue  of  gen- 
eral public  importance. 

Finally,  and  this  is  a  relatively  minor  matter,  it  would  be  helpful  if  the  title 
of  the  bills  would  more  accurately  describe  their  contents. 

I  make  the.se  recommendations  ba.sed  on  my  legal  practice  which  has  spanned 
approximately  30  .vears,  a  considerable  part  of  which  has  been  in  representing 
plaintiffs  in  private  antitrust  matters.  However,  I  also  have  had  considerable 
practice  in  representing  defendants  in  both  civil  and  criminal  matters.  Based  on 
this  experience,  it  .seems  to  me  that  plaintiffs'  counsel  certainly  would  welcome 
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the  provisions  of  these  bills,  defendants'  counsel  would  not  find  them  unduly 
burdensome,  and  the  public  would  be  guaranteed  the  salutary  effects  which  flow 
from  compliance  with  our  antitrust  laws. 

Mr.  KoHx.  I  suppose  my  own  predilections  are  more  toward  the 
plaintiff's  point  of  view  in  the  private  antitrust  suit.  I  think,  of  course, 
that  phase  of  our  legislation  is  of  great  importance  in  preserving  the 
free  enterprise  system  that  we  are  familiar  with. 

Let  me  comment  briefly  about  S.  782. 1  think  that  no  reasonable  per- 
son would  contend  today  that  the  penalty  provision  is  adequate.  I 
think  that  it  should  be  a  matter  of  little  debate  in  the  Senate  that  the 
$500,000  penalty  ought  to  be  imposed.  However,  I  would  caution  lest 
there  be  any  overemphasis  on  the  great  good  that  will  thereby  result. 
I  think  that  penalty,  like  so  many  penalties,  is  some  indication  of 
the  underlying  irrationality  of  perhaps  our  whole  criminal  justice 
system. 

I  would  hope  that  there  would  be  study  of  a  penalty  which  would 
be  more  nearly  commensurate  with  either  the  damage  done  or  the  need 
to  reimburse  those  who  have  been  injured.  I  think  there  ought  to  be 
some  more  rational  and  tangible  correlation  between  the  penalty  im- 
posed— and  I  don't  think  it  should  be  a  penalty — I  think  it  should  be 
some  kind  of  corrective  measure,  some  kind  of  compensation  as  dis- 
tinguished from  a  penalty. 

I  simply  note  that  here,  and  hope  that  the  staif  will  give  its  atten- 
tion to  that  in  the  years  to  come,  because  I  think,  as  I  said,  basically 
a  $500,000  penalty  or  a  $5  million  penalty  is  essentially  irrational  when 
you  are  dealing  with  matters  which  involve  literally — and  I  mean  this 
literally — billions  of  dollars  in  antitrust  problems  of  one  kind  or 
another. 

Second,  at  the  other  end,  I  think  there  should  be — and  I  would 
respectfully  suggest  this — no  further  attention  given  to  amendments 
to  the  Expediting  Act  by  the  U.S.  Senate.  I  think  the  importance  of 
an  amendment  has  been  greatly  overexaggerated.  I  used  to,  when  I 
came  here  to  testify,  indicate  that  it  was  a  matter  of  very  little  con- 
sequence, and  that  my  own  vieAvs  were  rather  ambivalent,  and  I 
thought  it  should  be  left  largely  to  the  Justice  Department. 

However,  I  think,  in  view  of  the  way  it  continues  to  recur,  the  criti- 
cisms, the  discussion  just  in  the  few  minutes  or  the  hour  or  two  that  I 
have  been  here,  would  lead  me  to  say  that  the  time  of  the  U.S.  Senate 
is  much  too  important  to  occupy  itself  with  this  matter,  which  is  really 
of  very  little  concern,  I  think,  basically  even  to  the  courts. 

I  think  actually  the  TLS.  Supreme  Court  has  probably  spent  less 
time  in  the  last  5  years  considering  these  appeals  than  the  U.S.  Sen- 
ate has  spent  discussing  whether  the  phraseology  ought  to  be  one 
way  or  the  other.  There  ought  to  be  some  20-year  limitation — on  bring- 
ing this  up  again — nobody  will  be  in  the  least  harmed.  That  type  of 
overburden  on  the  court  has  been  very  much  exaggerated. 

I  do  want  to  comment  a  little  more,  but  briefly,  about  consent  de- 
crees. I  think  certainly  some  improvement  in  the  present  procedure 
is  necessary— not  only'because  of  the  ITT  situation,  which  may  have 
triggered  this — but  for  much  more  substantive  reasons. 

I  would  suggest,  once  again,  it  is  always  important,  not  to  delude 
oneself  as  to  what  one  can  do,  nor  as  to  what  one  is  doing.  The  courts 
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are  an  institution  wliich  have  developed  procedures  of  their  own  over 
a  lon^  period  of  time,  whicli  do  or  don't  pay  attention  to  particular 
provisions  of  law,  or  enforce  them,  or  don't  enforce  them  as  conditions 
indicate. 

I  would  say  that  there  are  two  very  essential  provisions  of  S.  782 
with  regard  to  consent  decrees,  which  ou^ht  to  be  enacted  and  ought 
to  be  enacted  very  promptly.  The  rest,  if  it  is  going  to  bog  the  Senate 
down  into  a  long  discussion,  Avhich  will  be  abortive,  are  of  consider- 
ably less  importance. 

I  would  say  that  the  two  that  are  really  critical  are,  first,  the  pro- 
Adsion  which  appears  at  the  bottom  of  page  3  in  section  (d),  that  the 
court  shall  determine  that  the  entry  of  the  judgment  is  in  the  public 
interest. 

And,  second,  the  provision  which  appears  at  the  bottom  of  page  4, 
stating  that  other  people  have  the  right  to  participate.  I  have  suffi- 
cient confidence  in  the  adversary  system  just  as  I  do  in  the  free  enter- 
prise system,  that  if  third  parties  have  the  right  to  participate,  if  they 
don't  appear  by  way  of  grace,  so  that  the  courts  can  put  them  out  or 
let  them  in  as  it  sees  fit  or  the  Justice  Department  can  admit  them  or 
not  admit  them  as  it  sees  fit,  and  if  the  court  is  compelled  to  take  into 
account  the  public  interest,  then  out  of  that  adversary  system,  out  of 
that  absolute  right  to  intervene  and  out  of  the  self-interests  of  the 
parties  who  will  intervene,  you  will  develop  a  much  more  adequate 
protection  than  you  can  get  by  any  kind  of  preprescribed  procedures, 
which  will  set  forth  a  list  of  conditions  which  must  be  satisfied. 

I  think  Judge  Loevinger  is  right.  Perhaps  over  a  period  of  time,  the 
Justice  Department  will  develop  an  absolutely  formal  type  of  com- 
pliance, which  will  not  achieve  what  we  really  want  to  achieve. 

Now,  in  that  light  I  would  say,  for  example,  at  the  bottom  of  page  4, 
that  the  word  "interested"  describing  persons,  the  second  line  from  the 
bottom,  line  24  of  that  page,  the  "interested*'  ought  to  be  taken  out 
because  that,  itself,  will  give  rise  to  years  of  litigation  as  to  what  con- 
stitutes an  interested  party.  Does  that  mean  somebody  who  has  a  legal 
interest  ?  Does  it  mean  somebody  who  has  this,  that,  or  the  other  thing  ? 
I  think  we  should  have  a  provision  that  any  person  may  interfere.  I 
have  sufficient  confidence  in  the  courts  that  they  will  not  permit 
frivolous  interference.  People  are  not  going  to  waste  their  time. 

The  courts  can  segregate  the  cranks  from  the  people  who  have  some 
serious  interest.  And  I  would  say  that  what  you  want  to  achieve.  Sen- 
ator, you  will  achieve  if  everybody  has  a  right  to  intervene  in  these 
proceedings  and  make  his  presentation.  So  that  I  would  say  that  cer- 
tainly is  important. 

Second,  the  provision  immediately  before  it,  section  (2),  I  would 
say  ought  to  be  taken  out.  The  courts  now  have  ample  authority  under 
the  Federal  rules  to  appoint  masters  whenever  masters  are  deemed 
appropriate.  I  would  not  suggest  to  the  courts  that  in  this  particular 
case  they  ought  to  give  particular  emphasis  to  masters,  or  then  you  will 
get  the  delay,  you  will  get  matters  decided  by  somebody  other  than  the 
judge,  and  I  think  these  are  important  enough  to  have  the  decisions 
of  the  judge,  himself. 

The  judges  don't  get  that  many  antitrust  cases,  actually.  "V\niat  is 
burdening  the  courts  is  not  the  antitrust  cases ;  it's  the  criminal  cases 
and  routine  diversity  litigation  which  probably  ought  not  to  be  there. 
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And  I  think  a  judge  can  be  expected  to  spend  his  own  time  on  anti- 
trust cases  of  some  consequence. 

So  that  I  would  say  that  those  two  things  are  quite  important. 

Now,  a  moment  ago  I  said  that  we  should  not  delude  ourselves  that 
we  are  doing  something  that  we  are  not  doing.  Section  (f ),  on  page  5, 
either  ought  to  be  in  the  act  without  exceptions  or  it  ought  to  be  the 
act.  I  don't  think  we  ought  to  kid  ourselves  that  if  we  require  all 
that's  to  be  provided  here  and  exclude  counsel,  or  exclude  the  Justice 
Department,  that  you  are  going  to  be  able  to  avoid  what  was  disclosed 
in  the  ITT  case. 

In  other  words,  either  you  have  to  reveal  every  contact  by  every- 
body—suppose, for  example,  that  the  former  law  partner  of  the 
Attorney  General  happens  casually  to  mention,  as  they  are  playing 
golf,  that  a  large  contribution  is  going  to  be  expected  from  a  particular 
litigant  without  ever  mentioning  the  case  or  whatever.  That  certainly 
is  something  that  I  think  we  would  all  want  to  know  if  we  are  going 
to  want  to  know  anything 

So  that  I  say,  either  leave  it  in  complete,  without  exception,  so  that 
we  do  know,  or  at  least  we  can  expect  that  we  are  going  to  be  told 
everything,  or  else  leave  it  out  completely. 

Now,  my  own  feeling  is  that  there  is  probably  no  more  sophisticated 
area  of  the  law  than  trying  to  settle  litigation,  particularly  major  liti- 
gation. I  think  that  we  all  ought  to  be  very  careful  that  we  don't 
impede  the  likelihood  of  settlement. 

Perhaps  what  we  ought  to  do — I  was  amused  when  you  were  talk- 
nig  to  Mr.  Kauper  about  the  length  of  time— I  think  that  perhaps— 
I  say  this  semifacetiously,  but  1  think  there  is  something  to  it— 
that  perhaps  a  consent  decree  should  be  unlawful  unless  it  is  entered 
into  within  the  first  6  months  after  the  case  has  started. 

l\niat's  the  use  of  litigating  for  17  years  and  then  having  a  consent 
decree  entered?  I  think  you  should  encourage  people  to  settle  litiga- 
tion. I  think  if  we  could  settle  100  percent  of  the  suits,  they  certainly 
ought  to  be  settled. 

I  don't  think  there  will  be  any  substantial  impediment  to  consent 
decrees,  in  most  cases,  if  outsiders  have  a  right  to  come  in  and  suggest 
what  is  in  the  public  interest.  I  have  tried  it  on  an  informal  basis,  my- 
self. For  example,  I  have  suggested  in  consent  decrees  in  price  fixing 
cases  that  the  court  should  consider  as  part  of  the  decree  and  refuse  to 
accept  it,  unless  there  is  some  provision  with  regard  to  restitution.  If 
some  bookkeeper  in  a  bank  embezzles  $8,000,  she  can  be  told  that  she 
has  to  make  restitution,  or  she  goes  to  jail. 

Now,  why  should  a  consent  decree  in  a  multimillion-dollar  matter 
be  entered  without  some  provision  for  restitution?  "\^niat  have  you 
accomplished  by  way  of  relieving  the  court  from  burden  if  you  are 
going  to  follow  that  consent  decree  by  8  years  of  private  litigation 
in  19  different  districts  around  the  United  States,  and  then  spend  a 
year  consolidating  the  cases  before  the  multidistrict  panel,  and  go  on 
for  years  and  years  and  years  before  anybodv  accomplishes  anything? 

That  is  what  I  mean  by  not  deluding  ourselves  that  we  are  accom- 
l^lishing  things. 

There  are  consent  decrees  of  all  kinds,  just  as  there  are  antitrust  de- 
crees of  all  kinds.  And  a  consent  decree  that  dissolves  a  major  corpo- 
ration, or  upsets  a  merger,  has  accomplished  something. 
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What  in  the  world  does  a  consent  decree  accomplish  which  says  in 
a  price  fixing  case,  for  example,  "Go  and  sin  no  more"  ?  The  law,  itself, 
says  that  you  are  not  supposed  to  combine  to  fix  prices.  What  do  you 
really  add  by  way  of  putting  it  in  a  consent  decree?  You  can  count 
on  the  fingers  of  one  hand,  I  think,  the  people  who  have  been  prose- 
cuted for  violating  consent  decrees.  The  major  thrust  in  that  area,  for 
example,  of  enforcement  of  the  antitrust  laws,  has  been  the  private 
suit,  and  I  would  hope  that  private  litigation  could  be  facilitated  even 
though,  in  a  sense,  I  am  undercutting  a  substantial  portion  of  my 
practice  by  suggesting  that  the  Government  take  it  over  and  do  it  for 
us. 

Now,  those,  in  the  main,  are  the  suggestions  that  I  would  make ;  in 
short,  that  I  would  hope  that  the  penalty  could  be  increased,  without 
being  under  any  impression  that  that,  in  itself,  is  going  to  be  a  major 
factor  in  enforcement  of  the  antitrust  laws. 

I  think  you  should  give  outsiders  the  right  to  come  in  as,  of  right, 
in  the  consent  decree  proceedings.  And  I  honestly  think  that  you  are 
simply  burdening  yourself  with  something  of  no  particular  moment 
in  the  Expediting  Act,  which  will  simply,  if  it's  adopted  in  one  form 
or  another,  let  17-year  cases  to  drag  on  for  27  years. 

Senator  Gurxey.  I  appreciate  very  much  your  testimony.  I  am  not 
going  to  ask  any  questions  because  I  am  under  a  time  limit,  myself,  at 
the  moment. 

Does  counsel  have  one  or  two  to  ask.  and  if  you  do,  would  you  make 
them  short  because  I  am  quite  overdue  now. 

Mr.  Levine.  Very  brief.  Thank  you,  Senator,  and  I  apologize  to  you, 
Mr.  Kohn,  and  to  Mr.  Kramer,  and  to  Mr.  Rowley  for  the  incon- 
venience, and  in  the  time  I  will  ask  you  three  very  brief  questions. 

Mr.  Kohn,  I  was  very  interested  in  the  fact  that  your  testimony 
urges  the  committee — your  written  testimony  urges  the  committee  to 
expand  the  scope  of  some  of  the  consent  decree  provisions  of  S.  782. 
You  elaborate  on  that,  in  part,  considerably  more  broadly  than  they 
currently  stand. 

I  would  like  to  question  you  about  some  of  your  testimony  to  that 
effect. 

First,  in  your  written  testimony  you  testify  on  pages  3  and  4  as  to 
the  possible  areas  in  which  persons  directly  affected  by  the  consent 
decree  might  have  greater  impact  on  the  ultimate  result. 

You  argued  first  that  any  parties  who  would  be  directly  affected  by 
the  terms  of  the  judgment  should  be  allowed  to  intervene  in  the  cause 
of  action  as  a  matter  of  right. 

And,  second,  the  persons  affected  by  the  consent  judgment  have 
standing  after  its  entry  to  insure  that  its  terms  are  complied  with. 

In  light  of  the  testimony  that  we  have  heard  with  regard  to  the 
effect  that  some  of  those  provisions,  which  are  already  included  in 
S.  782  might  be  burdensome,  don't  you  think  that  we  might  really  be 
opening  the  floodgates  with  the  provisions  that  you  suggest? 

Mr.  Kohn.  I  don't  think  so.  I  think  what  you  do  is  lead  to  a  lot  of 
"niggling"  litigation  when  you  haA^e  over-explicit  provisions.  I  think 
you  can  trust  people  not  to  waste  their  time  in  engaging  in  vain  and 
useless  litigation,  and  the  people  who  do  have  some  substantial  inter- 
est, that  they  want  to  vindicate,  will  participate. 

I  think,  just  like  any  other  litigation,  after  all,  anybody  with  $15  or 
$30,  whatever  it  is  now,  can  start  an  antitrust  suit.  And  you  don't  have 
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too  many  of  them  started.  And  I  think  you  would  have  the  same  thing 
if  you  followed  the  suggestion. 

In  other  words,  let  litigants  come  in,  and  under  the  adversary  system 
protect  their  own  interests  before  a  judge  who  is  competent  with  the 
other  two  parts  of  the  triangle  there  to  defend  themselves,  and  to  make 
appropriate  comments. 

I  think  the  judges  are  going  to  impose  a  reasonably  heavy  burden 
on  anybody  who  seeks  to  intervene.  They  are  not  going  to  take  any 
Tom,  Dick,  and  Harry.  It  is  going  to  be  somebody  who  they  regard 
as  having  a  claim  which  has  some  substance  and  not  merely  frivolous. 

Mr.  Levtne.  Good.  Second,  I  was  intrigued  by  your  suggestion  in 
your  testimony  for  sort  of  a  trigger  in  S.  782,  applying  it  only  in  cer- 
tain cases.  Judge  Loevinger  suggested  his  own  trigger  concept,  using 
some  of  the  provisions  in  the  Expediting  Act  as  the  triggering  mecha- 
nism. 

Could  you  just  comment  on  the  advisability  of  the  trigger  mecha- 
nism he  suggested  versus  the  one  that  you  have  suggested  in  your 
written  testimony? 

Mr.  KoHN.  Well,  as  I  indicated  in  my  oral  testimony,  which  is  more 
me  than  my  written  testimony,  I  think  the  whole  thing  is  a  vain  and 
useless  excursion.  I  don't  think  it  makes  much  difference  how  you  trig- 
ger it,  one  way  or  the  other,  I  really  don't. 

I  think  this  idea  of  fairness  on  one  side  or  the  other — you  don't  have 
to  have  absolute  symmetry  and  mutuality  in  the  law — I  think  the 
Attorney  General  is  vested  with  a  somewhat  different  responsibility 
than  private  litigants,  and  I  would  say  that  he  should  be  given  a 
greater  range  of  discretion  in  these  matters. 

He  has  no  private  interest  whereas  the  private  litigant  does.  He  is, 
in  a  sense,  a  semi  judicial  officer.  So  that  I  say  if  you  are  going  to  have 
such  legislation,  what  you  have  got  is  as  good  as  any,  and  you  can 
quibble  endlessly  on  the  various  details  of  it. 

I  don't  think — it  is  literally,  really,  without  in  any  way  being  con- 
strued as  denigrating  anything  that  anybody  has  done,  I  think  that 
the  consent  decree  provision  is  where  the  emphasis  and  attention  ought 
to  be  placed. 

I,  personally,  would  rather  not  enter  into  any  extended  discussion 
on  the  Expediting  Act,  and  triggering  this  and  triggering  that. 

Mr.  Levine.  In  the  interest  of  time,  I  would  like  to  hold  off  on  the 
other  questions,  but  ask  if  we  might  be  able  to  submit  several  of  them 
to  you  in  writing  for  your  convenience. 

Mr.  KoHX.  Certainly,  whatever  you  want,  or  if  you  would  want  me 
to  come  back  at  some  other  time,  I  would  be  glad  to. 

Mr.  Levine.  Thank  you  very  much. 

Senator  Gurxey.  Thank  you  very  much. 

Mr.  KoHX.  Thank  you. 

STATEMENT  OF  PROF.  VICTOR  H.  KRAMER,  DIRECTOR,  INSTITUTE 
FOR  PUBLIC  INTEREST  REPRESENTATION,  GEORGETOWN  UNI- 
VERSITY LAW  CENTER 

Senator  Gtirney.  Mr.  Kramer. 

Mr.  Kramer.  My  name  is  Victor  H,  Kramer,  I  have  no  prepared 
statement.  I'll  be  happy  to  try  to  answer  any  questions  the  counsel  or 
the  Senator  may  have. 
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Senator  Gurney.  Does  the  counsel  have  questions  ? 

Mr.  Bangert.  Yes,  Senator,  just  a  few,  if  we  may. 

Mr.  Kramer,  the  portion  of  the  bill  requiring  a  description  evalua- 
tion of  alternatives  to  the  proposed  judgment  and  the  anticipated  ef- 
fects on  competition  of  such  alternatives  seems  to  have  raised  some 
problems  with  many  of  the  previous  witnesses. 

First,  that  it's  either  going  to  be  burdensome.  Or,  second,  that  it  will 
become  meaningless.  And  1  wonder  if  you  have  any  comment  on  that 
portion. 

Mr.  Kramer.  Well,  I  don't  think  it  will  be  burdensome  after  an 
initial  bath.  Nor  do  1  think  it  will  become  meaningless.  I  think  that 
that  preparation  of  such  a  statement  in  the  case  of  some  consent  de- 
crees would  be  very  much  in  the  public  interest.  The  real  problem  with 
the  bill,  in  that  regard,  in  my  opinion,  is  that  it  applies  willy-nilly, 
both  to  criminal  settlements — that  is  to  say,  settlements  in  criminal 
cases — and  to  settlements  in  civil  cases. 

As  to  the  criminal  settlements,  I  am  absolutely  clear  they  should 
be  excluded  from  the  bill.  I  see  no  problem  whatever,  nor  have  I  heard 
of  any  evidence  indicating  there  is  a  problem  with  respect  to  criminal 
settlements.  And  I  think  it  would  be  mischievous  to  permit  members  of 
the  public  to  comment  on  penalties  in  criminal  cases. 

Now,  on  the  civil  side  I  haven't  got  the  answer  for  the  committee. 
Several  have  been  suggested,  by  which  the  provisions  would  apply 
only  to  certain  kinds  of  antitrust  settlements.  I  will  throw  into  the 
hopper,  for  the  committee's  consideration  my  own  suggestion,  but  I  do 
so  with  diffidence  because  I'm  not  satisfied  with  it.  Certainly  I  see  no 
necessity  for  the  elaborate  consideration  of  consent  decrees  in  civil 
actions  brought  by  the  United  States  in  which  the  complaint  is  con- 
fined to  a  local  market,  and  in  which  the  offenses  alleged  are  per  se 
offenses,  such  as  price  fixing  or  allocations  of  markets.  So  that  at  least 
those  types  of  settlements  could  well  be  eliminated  from  the  bill. 

Mr.  Baxgert.  I  believe  you  were  here  when  Mr.  Kauper  testified 
and  suggested  that  a  press  release  could  be  used.  And  I  wonder  what 
you  think  of  that  approach,  as  opposed  to  the  approach  that  the  bill 
takes. 

Mr.  KRAivrER.  I  think  very  little  of  it.  I  do  not  agree  that  the  present 
press  releases  tell  the  public  or  the  court  anything  that  it  couldn't  get 
l3y  a  perusal  of  the  complaint  and  consent  decree.  And  I  do  not  think 
that  the  press  release  format  lends  itself  to  the  type  of  considered  in- 
formation that  the  district  court  and  interested  members  of  the  public 
should  have. 

In  saying  this  I  am  not  attacking  Mr.  Kauper's  ffood  faith,  but  I'm 
attacking  everything  else  about  what  he  said  on  that  point. 

Mr.  Baxgert.  Would  you  think  that  an  impact  statement  would  be 
anv  more  burdensome  than  havinar  to  write  the  press  release? 

Mr.  Kramer.  I  think  it  mip-ht  be  find  T  think  it  ought  to  be  in  major 
civil  antitrust  cases  settled  bv  the  United  States. 

I've  heard  a  lot  of  talk,  this  morning,  about  delav  in  antitrust  set- 
tlements. For  heaven's  sake.  I'd  like  to  see  more  delav  in  some  se^-fle- 
ments.  The  A.T.  &  T.  case  should  never  have  been  settled.  It  should 
have  been  delaved  forever.  And  while  I'm  on  that  noint.  since  I  had  the 
honor  of  testifyine  on  the  other  side  of  the  rona:ress  on  this  verv  case 
at  some  length^  16  years  ago.  I  want  to  point  out  something  about  these 
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ex  parte  communications.  The  then  Attorney  General,  a  man  by  the 
way  whom  I  know  well  and  like,  the  then  Attorney  General  had  a 
meeting  in  a  cabin  on  some  mountaintop  with  the  vice  president  and 
general  counsel  of  A.T.  &  T.,  in  which  they  discussed  this  case.  That 
should  never  have  happened.  It  wouldn't  have  happened  with  this 
provision  in  the  law,  in  my  opinion. 

Mr.  Corcoran  came  to  see  me,  attempting  to  pressure  me  into  a  settle- 
ment of  the  United  Fruit  case.  He  then  went  to  the  State  Depart- 
ment— he  was  not  counsel  of  record  for  United  Fruit.  I'm  not  so  sure 
that  if  those  contacts  at  the  State  Department  had  had  to  be  made 
public  that  Mr.  Corcoran  would  have  done  that. 

Mr.  Bangert.  Well,  I  take  it  maybe  you  don't  agree  with  counsel 
of  records  exception,  then. 

Mr.  Kramer.  Mr.  Corcoran  wasn't  counsel  of  record  in  the  United 
Fruit  case.  I  should  have  made  that  clear.  And  I  don't  recall  whether 
the  vice  president  of  A.T.  &  T.  was  counsel  of  record  either.  I  was 
attempting  to  give  you  illustrations  of  noncounsel  of  record  contacts 
that  ought  not  to  happen  and  that  I  think  this  provision  will  stop. 
Now,  when  it  comes  to  drawing  the  line  at  the  antitrust  division  or 
with  the  Attorney  General,  I'm  not  so  sure. 

Mr.  Bangert.  With  regard  to  the  part  of  the  legislation  which  at- 
tempts to  involve  the  court  to  a  greater  extent  in  reaching  an  independ- 
ent determination  its  proposed  decree  is  one  in  the  public  interest — 
Yesterday  testimony  was  received  ranging,  really,  from  strong  sup- 
port for  both  sections  2(d)  and  2(e)  to  strong  opposition  to  these  sec- 
tions. I  wonder,  for  the  record,  if  we  could  get  your  views  on  the  ad- 
visability of  these  sections. 

Mr.  Kramer.  If  we  can  solve  the  problem  of  going  through  the  ritual 
in  relatively  insignificant  antitrust  settlements — if  we  can  get  rid  of 
those  somehow  from  the  bill,  I  think  that  the  bill's  provisions  are  very 
much  in  the  public  interest  and  should  be  favorably  reported  by  the 
committee. 

Mr.  Bangert.  Well  now,  you've  heard  the  suggestions  made  for 
triggering.  Do  you  have  any  comments  on  those  or  do  you  have  any 
ideas  of  your  own  on  the  triggering  device  ? 

Mr.  Kramer.  The  only  comments  I  have  are  those  I  have  already 
made. 

I  am  opposed  to  the  repeal  of  the  Expediting  Act  in  antitrust  cases. 
And  because  of  the  time  problem  I  would  like  to  submit  for  the  record, 
when  you're  through  with  me,  one  page  which  states  my  reasons.  If  I 
favored  the  repeal  of  tlie  Expediting  Act,  I  think  that  the  proposal 
by  Judge  Loevinger,  which  would  require  certification  that  the  case 
was  one  of  national  importance  at  the  beginning  of  the  litigation, 
would  be  a  very  good  triggering  device. 

Senator  Gurnet.  Your  statement,  which  you  would  like  to  submit, 
will  be  received. 

Mr.  Kramer.  Thank  you,  Senator. 

Mr.  Bangert.  Lastly,  if  you  would  give  us  your  view  with  regard 
to  the  criminal  penalty  increase. 

Mr.  Kramer.  I  definitely  favor  it,  but  I  urge  the  committee  not  to 
think  that  increasing  criminal  penalties  is  an  important  accomplish- 
ment. The  antitrust  laws  depend,  for  effective  enforcement,  outside  of 
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the  local  price  fixing  conspiracy  problem,  not  upon  criminal  cases  but 
upon  civil,  equitable  relief.  So,  although  I  agree  with  all  the  previous 
witnesses  today,  let  us  not  think  we  are  accomplishing  a  great  deal 
by  increasing  the  penalties. 

Senator  Gurney.  Your  thought  is  it  isn't  really  going  to  make  a 
difference  one  way  or  the  other,  as  far  as  people  violating  the  antitrust 
laws. 

Mr.  Kramer.  Yes,  the  only  defendant  who's  going  to  get  the  big 
penalty  is  the  corporation  so  huge  that  even  the  new  penalty  is  minor 
and  it  will  not  be  very  much  of  a  deterrent. 

Mr.  Bangert.  Senator,  I  think  the  record  might  be  bettered  if  Pro- 
fessor Kramer  could  give  us  a  little  bit  of  his  background,  with  re- 
spect to  the  time  and  the  positions  he  held  in  the  Antitrust  Division 
where  he  was  a  very  respected  member  of  the  bar  and  a  member  of  the 
division. 

Mr.  Kjiamer.  Thank  you. 

I  served  in  the  Antitrust  Division,  with  the  exception  of  2  years  in  the 
U.S.  Naval  Reserve,  from  1938  to  1957. 1  was  Chief  for  the  last  6  years 
of  the  general  litigation  section  there.  From  that  time  on  I  went  into 
private  practice,  where  I  remained  until  2  years  ago.  Since  that  time 
I've  been  in  what  we  call,  I  hope  not  arrogantly,  public  interest  law. 
And  I'm  director  of  the  Institute  for  Public  Interest  Representation  of 
the  Georgetown  University  Law  Center.  However,  I  wish  to  state  that 
I  appear  here  today  on  behalf  of  myself,  as  a  citizen,  and  not  on  behalf 
of  the  institute. 

Mr.  Bangert.  I  have  no  further  questions. 

Senator  Gurnet.  Professor  we  appreciate  it,  very  much,  your  taking 
the  time  to  come  down  and  giving  us  the  benefit  of  your  background 
experience,  which  is  very  extensive  in  this  field. 

Let  me  apologize  for  the  fact  that  you  had  to  wait  so  long,  but  some- 
times these  hearings  go  that  way. 

Thank  you,  very  much. 

Mr.  Kramer.  Thank  you. 

Senator  Gitrney.  Mr.  Rowley. 

Would  you  like  to  submit  your  statement  for  the  record,  Mr.  Row- 
ley, and  could  you  summarize  it  for  the  committee  ? 

STATEMENT  OF  WORTH  ROWLEY,  ATTORNEY 

Mr.  Rowley.  I  would  prefer  to  save  the  committee's  time  by  sub- 
mitting it  for  the  record  and  not  summarizing  it. 
Senator  Gttrxey.  It  will  be  admitted  in  the  record. 
[The  document  follows.  Testimony  resumes  on  p.  141.] 

Statement  of  Worth  Rowley,  Rowley  &  Scott,  Attorneys  at  Law, 

Washington,  D.C. 

This  distinguished  subcommitee  has  asked  me  to  submit  comments  with  re- 
spect to  S.  782  (the  Antitrust  Procedures  and  Penalties  Act)  and  to  S.  1088  (the 
Antitrust  Settlement  Act  of  1973).  As  an  attorney  engaged  in  the  practice  of 
antitrust  law,  generally  in  behalf  of  clients  who  seek  the  protections  of  that 
law.  I  much  appreciate  the  opportunity  to  discuss  this  important  legislation.  It 
proposes  long-needed  reforms  in  government  antitrust  enforcement  by  means  of 
civil  consent  decrees.  In  addition,  S.  782  provides  for  increased  penalties  in  crim- 
inal antitrust  prosecutions  and  substantially  modifies  the  Expediting  Act  of  1903. 
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At  the  outset,  let  me  confess  to  my  own  convictions  with  respect  to  the  prob- 
lems which  fall  within  the  jurisdiction  of  the  subcommittee.  Like  most  of  you, 
I  strongly  favor  stringent  antitrust  laws  and  firm  and  effective  antitrust  en- 
forcement. 

Antitrust  offenses  are  crimes.  The  antitrust  laws  are  criminal  laws.  Antitrust 
compliance  is  regarded  as  so  important  that,  in  addition  to  the  usual  criminal 
law  sanctions  of  fine  and  imprisonment,  the  Sherman  Act  also  provides  the 
virtually  unique  sanctions  of  government  enforcement  by  civil  injunction  and 
of  private  enforcement  by  treble  damage  suit.  The  legislation  here  under  con- 
sideration importantly  expands  the  available  sanctions  by  increasing  the  con- 
ventional penalty — the  fine — and  by  regulating  the  civil  injunction  penalty  to 
make  it  a  more  effective  enforcement  instrument  in  the  public  interest. 

Let  me  first  discuss  the  proposal  to  increase  corporate  fines  from  their  present 
level  of  $50,000  to  a  proposel  level  of  $500,000,  and  to  double  the  fines  generally 
assessable  against  individual  antitrust  defendants  to  a  proposed  maximum  of 
$100,000.  I  favor  both  measures,  but  I  feel  that  they  may  not  go  far  enough. 

Conventionally,  criminal  punishment  has  had  three  ends — first,  to  protect  the 
public  by  limiting  the  criminal's  capability  to  inflict  harm;  second,  to  deter 
violations  by  making  a  public  example  of  the  criminal:  and  third,  to  reform 
the  criminal.  All  of  these  are  applicable  to  the  antitrust  field.  Indeed,  in  this  field 
an  additional  end  should  be  taken  into  account — restitution  for  the  benefit  of 
the  criminal's  victim. 

Existing  antitrust  punishments  do  not  begin  to  accomplish  these  ends  so  far 
as  corporations  are  concerned.  Antitrust  crime  is  very  rewarding  and  existing 
antitrust  penalties  are  disproportionately  modest.  A  $50,000  fine  as  against  a 
$1  billion  price  fix  is  not  even  a  gamble — it  is  a  mere  licensing  fee  and  one  that 
is  payable  only  if  the  corporation  gets  caught.  As  such,  it  has  little  deterrent 
effect,  less  reforming  effect,  and  still  less  effect  in  protecting  the  public  by  limit- 
ing the  criminal's  capability  to  inflict  harm.  Because  antitrust  offenses  can  repre- 
sent the  most  serious  and  far-reaching  swindles,  the  Court's  power  to  punish 
corporations  for  willfully  engaging  in  them  should,  in  my  view,  be  limited  only 
by  the  nature  and  extent  of  the  offense,  rather  than  by  some  arbitrarily  pro- 
posed limit.  The  first  antitrust  fine  I  remember  reading  about,  years  ago  in  high 
school  civics  class  down  on  Cape  Cod,  was  the  million-dollar  fine  imposed  upon 
the  Standard  Oil  trust  in  an  Ohio  prosecution.  That  did  not  seem  out  of  line  at 
the  time,  and  I  was  surprised  when  I  got  to  law  school  and  learned  about  the 
niggardly  dispensation  provided  by  the  Sherman  Act  for  such  offenses. 

I  urge  the  subcommittee  to  remove  limits  on  corporate  fines  that  can  be  levied 
under  the  Sherman  Act,  and  to  require  the  courts  to  impose  at  least  such  fines 
as  will  deny  the  offenders  the  fruits  of  their  crimes  and.  in  addition,  will  effec- 
tively punish  them.  To  the  extent  that  the  fines  are  restitutionary  and  represent 
a  forefeiture  of  ill-gotten  gains,  they  could  well  be  held  in  trust  by  the  Govern- 
ment, for  the  benefit  of  the  victims  of  the  antitrust  crimes  for  which  they  are 
levied. 

With  respect  to  the  punishment  of  individuals,  a  better  case  can  perhaps  be 
made  for  a  statutory  limit.  Without  attempting  to  make  that  case.  I  would  like 
to  propose  a  sanction  against  individual  criminal  violators  of  the  antitrust  laws 
which  would  be  more  significant  than  a  fine  and  substantially  more  protective 
of  the  public  interest.  I  urge  enactment  of  a  provision  that  any  individual  con- 
victed of  antitrust  law  violation  could  not  be  an  officer,  director,  or  managerial 
employee  of  a  company  engaged  in  interstate  commerce  for  a  period  of  five  or  ten 
years  following  his  conviction.  The  Securities  &  Exchange  Commission  punishes 
fraudulent  security  merchants  by  expelling  them  from  the  trade :  the  Bar  deals 
with  its  unreliable  members  by  suspension  or  disbarment ;  corporate  management 
could  profit  by  these  examples,  and  S.  782  could  guarantee  that  profit  by  in- 
cluding an  appropriate  provision  in  its  Section  3.^ 

S.  782  also  provides  for  an  extensive  modification  of  the  Expediting  Act  of 
1903.  As  that  act  presently  stands,  it  does  two  important  things :  first,  it  enables 
the  Attorney  General  to  convene  a  three-judge  court  to  hear  and  determine,  on 
an  expedited  basis,  a  Government  injunction  suit  to  enforce  the  antitrust  laws ; 


1  In  its  present  form,  section  .3  is  technically  deficient  In  that  a  larjre  business  enterprise 
not  in  corporate  form,  snch  as  a  Massachusetts  trust,  for  example,  could  not  he  fined  on  the 
same  basis  as  a  corporation.  To  carry  out  the  bill's  intent,  in  providintr  the  .'Rlon.OOO  limit 
onlv  to  individuals,  the  languape  to  be  inserted  by  sec.  ."?  should  read,  ".$.500,000.  except, 
if  an  individual,  $100,000." 
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and  second,  it  provides  for  expedited  appellate  review  at  the  Supreme  Court 
level  of  the  Government's  civil  injunction  suits  to  enforce  the  antitrust  laws, 
eliminating  intermediate  appellate  review. 

The  proposed  modifications  would  abolish  the  three-judge  court  procedure, 
require  expedited  hearings  in  the  District  Court  of  antitrust  cases  certified  by 
the  Attorney  General  to  be  cases  of  a  general  public  importance,  eliminate  the 
present  exclusive  jurisdiction  of  the  Supreme  Court  over  Government  antitrust 
injunction  appeals,  and  provide  for  interlocutory  review  in  the  Courts  of  Appeals, 
but  with  direct  appellate  review  by  the  Supreme  Court  being  permitted  in  cer- 
tain circumstances. 

I  do  not  favor  these  changes  in  the  Expediting  Act.  They  do  not  tend  to  increase 
expedition :  instead,  they  tend  to  foster  delay.  The  Expediting  Act  has  been  on 
the  books  for  over  70  years.  Such  expedition  as  antitrust  cases  have  enjoyed  is 
directly  attributable  to  it.  This  is  faint  praise,  indeed,  considering  the  poor 
course  record  that  such  cases  have  enjoyed,  but  certainly  it  is  a  better  course 
record  than  would  have  been  achieved  without  the  Expediting  Act. 

Like  all  antitrust  lawyers,  I  know  that  the  principal  defenses  relied  on  to 
defeat  Government  antitrust  prosecutions  have  been  those  of  protraction,  delay, 
and  burden.  Wear  out  the  prosecutor,  dishearten  the  Government  trial  staff  by 
making  it  expend  great  efforts  on  futile  enterprises,  postpone  the  day  of  reckon- 
ing by  snarling  and  confusing  matters  with  a  proliferation  ot  paper,  red  herring 
issues,  and  the  exhaustive  discovery  of  irrelevances — these  are  the  techniques 
that  age  and  weaken  the  Government's  evidence  and  deny  the  public  the  benefits 
of  a  prompt  decision.  These  techniques  are  still  available,  and  ample  opportunity 
already  exists  to  exploit  them  fully.  Interlocutory  appeals  and  intermediate 
appellate  review  need  not  be  added  to  the  antitrust  defense  bar's  arsenal  of 
dilatory  weapons  for  it  to  practice  its  art  of  Fabian  warfare  far  more  effectively 
than  the  public  interest  can  afford. 

Consider,  for  example,  the  history  of  the  El  Paso  divestiture  case.  This  is,  and 
always  has  been,  a  simple  Section  7  Clayton  Act  proceeding.  It  began  in  1957. 
Under  the  aegis  of  the  Expediting  Act,  after  repeated  visits  to  the  Supreme  Court, 
it  finally  seems  to  have  been  resolved  last  week  by  the  Supreme  Court's  denial  of 
further  appellate  review.  The  unlawful  combination  between  El  Paso  and  Pacific 
Northwest  Pipeline  that  has  persisted  since  1957,  to  the  public's  serious  detri- 
ment, shortly  should  be  terminated.  If,  instead  of  direct  Supreme  Court  review, 
this  proceeding  had  gone  forward  without  the  benefit  of  the  Expediting  Act,  its 
sordid  history  of  protraction  and  delay  would  only  be  half  accomplished  today, 
fourteen  years  after  the  case  was  commenced.  "With  the  benefit  of  the  Expediting 
Act,  there  is  now  some  hope  that  the  case  will  be  completed  within  the  next 
year. 

The  Expediting  Act.  as  presently  on  the  books,  does  not  impose  an  inappropri- 
ate burden  upon  the  Supreme  Court.  The  Government  cases  that  reach  that  Court 
should  do  so  in  any  event.  The  crucial  issues  in  those  cases  normally  are  questions 
of  basic  statutory  interpretation — issues  that  intermediate  appellate  review  does 
not  clarify.  Such  issues  should  receive  authoritative  Supreme  Court  resolution  at 
the  earliest  possible  moment  to  forfend  any  claim  that  the  requirements  of  the 
antitrust  laws  are  uncertain,  and  to  promote  effective  antitrust  enforcement. 

The  Expediting  Act,  in  its  present  form,  gives  the  Justice  Department  the 
power,  by  filins  a  certificate,  of  convening  a  special  three-judge  court  to  expedite 
antitrust  injunction  suits  of  general  public  importance.  Practically  all  Govern- 
ment prosecutions  are  of  such  importance.  In  recent  times  the  Justice  Depart- 
ment has  not  seen  fit  to  file  any  such  certificates.  Nevertheless,  the  existing  dis- 
pensation should  be  preserved  so  that  if,  as,  and  when  the  Antitrust  Division 
becomes  really  serious  about  antitrust  enforcement,  it  will  have  the  tools  to  work 
with.  And  the  performance  of  the  Justice  Department  to  date  in  not  filing  expedit- 
ing certificates  with  re.<5pect  to  antitrust  prosecutions  can  well  be  read  as  showing 
what  the  Department  would  do  with  respect  to  expediting  Supreme  Court 
appeals,  were  it  required  to  file  certificates  to  get  direct  Supreme  Court  review, 
as  is  proposed  in  S.  782. 

The  reform  and  regularization  of  Government  consent  decree  procedure  in 
antitrust  cases  is  a  matter  of  immediate  importance.  So  long  as  Government  anti- 
trust enforcement  policy  concentrates  upon  use  of  the  civil  injunction  and  limits 
criminal  prosecutions  to  a  very  few  of  the  most  extreme  cases,  the  public  interest 
in  the  consent  decree  process  will  be  very  great. 
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Under  present  law,  substantive  provisions  of  civil  consent  judgments  in  Gov- 
ernment cases,  as  well  as  the  settlement  procedures  followed  in  such  cases,  are 
almost  exclusively  within  the  discretion  of  the  Department  of  Justice.  Although 
civil  antitrust  settlements  broadly  and  deeply  affect  public  rights,  there  are  no 
regularized  and  effective  checks  and  balances  to  govern  them.  Departmental 
policy  has  actively  discouraged  formal  intervention  in  its  civil  cases  by  persons 
significantly  affected  by  Government  antitrust  settlements  who  wish  to  assist  in 
shaping  relief,  and  even  informal  participation  in  the  settlement  process  by 
private  parties  is  narrowly  limited :  they  can  submit  .suggestions  to  the  Depart- 
ment and  they  can  criticize  such  settlement  proposals  as  the  Department  makes 
public,  but  they  are  not  permitted  directly  to  participate  in  the  settlement  process 
itself.  As  a  result,  settlement  negotiations  today  represent  an  inequal  contest  be- 
tween defense  counsel  and  their  clients  on  the  one  hand,  and  a  disproportion- 
ately small  and  relatively  inexperienced  trial  staff  and  its  supervisors  on  the 
other  hand.  The  defense  interests  are  possessed  of  the  broadest  and  most  sensi- 
tive of  industry  insights  and  expertness,  while  the  Government  side  almost  al- 
ways proceeds  under  the  serious  handicaps  of  in.sensitivity  and  relative  commer- 
cial ignorance,  for  its  industry  knowledge  is  limited  to  those  bits  and  pieces  of 
intelligence  which  it  has  acquired  in  the  course  of  investigating  and  preparing 
its  case.  Moreover,  in  addition  to  the  detailed  and  exact  industry  knowledge 
possessed  by  the  defense  side  and  not  enjoyed  by  the  prosecution,  the  defense 
side  is  usually  quite  prestigious  in  political  terms,  with  great  powers  of  persua- 
sion within  the  Executive  branch.  Seldom  are  antitrust  staffs  or  even  Assistants 
Attoi-ney  General  so  endowed. 

Small  wonder  it  is  that  this  inequal  settlement  process  produces  such  misbe- 
gotten horrors  as  the  consent  decree  in  the  American  Telephone/Western  Elec- 
tric case.'  The  subcommittee  will  recall  in  that  case  that  the  Department  .sought 
divestiture  from  the  Bell  System  of  the  Western  Electric  manufacturing  enter- 
prise which  supplied  the  Bell  operating  companies  with  their  equipment,  to  the 
end  that  the  operating  companies  would  source  their  future  needs  from  an  inde- 
pendent competitive  telephone  equipment  market,  rather  than  internally  from 
the  Western  Electric  afiiliate.  That  decree,  which  was  worked  out  in  the  dark 
of  the  moon,  as  major  matters  involving  great  economic  powers  so  frequently 
are,  in  no  sense  accomplished  this  end.^  Instead,  the  consent  decree  confirmed  to 
the  telephone  company  a  power  to  continue  its  existing  anti-competitive  prac- 
tices. In  this  instance,  the  enforcement  process  was  counter-productive,  serving 
e.ssentially  to  confirm  and  legitimate  the  anti-competitive  situation  at  which  the 
complaint  was  directed,  and  tending  to  make  it  effectively  immune  from  future 
antitrust  prosecution  by  the  Government.  It  is  interesting  to  compare  this  anom- 
alous result  with  the  results  being  achieved  by  International  Telephone  &  Tele- 
graph Corporation  in  attacking  a  parallel  but  much  more  limited  situation  in- 
volving General  Telephone  &  Electronics  Corporation,  where  the  private  plaintiff 
is  seeking  and  may  obtain  divestiture  relief  against  the  defendant's  equipment 
manufacturing  company  and  compulsory  competitive  bidding  for  the  defendant's 
supply  requirements.  (See,  International  T.  d  T.  Corp.  v.  General  Tel.  d  Elec. 
Corp.,  351  F.  Supp.  1153  (D.  Hawaii,  1972).) 

The  unfortunate  result  of  the  Government's  present  consent  decree  negotiating 
policy  is  that  the  defendants  get  to  participate  in  the  negotiations,  while  the 
victims,  whose  rights  are  primarily  involved,  are  barred  from  any  real  par- 
ticipation in  those  negotiations.  Only  after  some  tentative  arrangements  are 
reached  do  the  victims  even  know  what  proposals  are  under  consideration.  At 
this  stage,  the  negotiations  have  arrived  at  tentative  decisions  to  which  the  Gov- 
ernment trial  staff  has  provisionally  committed  itself.  The  role  of  the  affected 
third  party  has  been  made  correspondingly  more  difficult,  for  he  has  been  placed 
at  a  serious  disadvantage.  Not  only  is  he  faced  with  an  alliance  between  the 
Government  trial  staff  and  defense  counsel  brought  about  by  their  mutual  in- 
terest in  justifying  the  provisional  decree  they  have  agreed  upon ;  he  also  must 
criticize  the  Government's  tentative  arrangements  and  submit  his  own  supple- 
mental proposals  or  counter-proposals  ignorant  of  the  facts,  arguments,  and 
circumstances  (all  fully  known  to  the  defense)  which  have  caused  the  Govern- 
ment to  work  out  the  provisional  arrangements  in  question.  Thus,  the  victim  is 
seriously  handicapped  in  dealing  with  those  facts,  arguments,  and  circumstances. 


1  U.S.  V.  Western  Electric  Co.,  Inc.,  et  al.,  1956  Trade  Cases,  H  68,246  (D.  X..T.,  1956). 

2  See,  85th  Congress,  House  Committee  on  the  .Judiciary  :  Consent  decree  procram  of 
Department  of  .Justice,  hearings  before  antitrust  subcommittee:  pt.  I,  Oct.  21-24,  1957; 
pt.  II,  Mar.  20-Ma.v  22,  1958. 
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Even  if  defendants  were  not  to  possess  substantial  bargaining  advantages  over 
the  Government,  and  brought  no  political  pressure  to  bear,  permanently  secret 
consent  decree  negotiations  would  be  difficult  to  justify.  The  cloak  of  secrecy, 
when  cast  over  public  business  involving  large  and  powerful  corporations,  tends 
to  erode  public  confidence  in  law  enforcement. 

Both  S.  782  and  S.  1088  deal  with  the  abuses  inherent  in  current  antitrust 
consent  decree  procedure  by  means  of  traditional  and  effective  remedies — full 
exposure  of  the  facts  and  circumstances,  fair  opportunity  for  public  participation, 
and  effective  supervision  by  the  Court.  Both  bills  require  a  mandatory  delay 
of  at  least  sixty  days  in  the  entry  of  any  consent  judgment,  provide  for  public 
notification  of  the  terms  of  proposed  consent  judgments,  compel  the  Justice 
Department  to  publicize  and  publicly  deal  with  comments  which  are  submitted 
with  respect  to  proposed  consent  judgments,  and  substantively  involve  the  Court 
in  the  settlement  process.  S.  782  also  requires  the  defendents  to  make  a  detailed 
disclosure  of  their  relevant  lobbying  activities — a  most  salutary  reform. 

I  would  like  to  make  two  technical  suggestions  in  connection  with  these  bills : 

First,  in  S.  782,  it  might  be  wise  to  recast  Section  2  so  that  subparagraph  "(g)" 
therein  will  not  contain  the  language  "be  admissible  against  any  defendant  in  any 
action  or  proceeding  brought  by  any  other  party  against  such  defendant  under 
the  antitrust  laws  or  by  the  United  States  under  §  4A  of  this  Act."  To  illustrate 
the  problem,  S.  782  in  its  present  form  would  render  inadmissible  in  evidence 
factual  representations  made  by  a  defendant  to  induce  a  Court  to  accept  the 
defendant's  consent  decree  proposals.  Such  representations  can  amount  to  ad- 
missions against  interest,  and  as  such,  would  normally  constitute  lawful  evidence 
adducible  against  the  defendant  in  other  proceedings.  The  defendant's  legitimate 
rights  will  be  fully  protected  by  the  language  remaining  in  the  subparagraph 
whereby  the  consent  judgment  itself  is  kept  from  becoming  evidence  pursuant 
to  the  general  provisions  of  Title  15,  U.S.C.  §  16,  and  lawful  evidence  which  the 
defendant  has  chosen  to  adduce  in  its  own  behalf  will  not  be  suppressed  or  made 
unavailable  in  other  proceedings. 

Second,  in  S.  1088  the  final  paragraph,  subparagraph  "(e),"  should  in  my 
view  be  changed  so  as  to  eliminate  the  following  language :  "nor  shall  anything 
in  this  section  limit  or  expand  in  any  way  the  power  of  the  courts  to  accept  or 
reject  a  proposed  consent  judgment  or  decree  or  other  settlement  of  any  suit, 
action,  or  proceeding  arising  under  the  antitrust  laws  or  any  other  laws ;  nor 
shall  anything  in  this  section  limit  or  expand  in  any  way  the  rights  of  any  person 
intervene  in  any  suit,  action,  or  proceeding  arising  under  the  antitrust  laws  or 
any  other  laws."  I  think  that  fairly  read.  S.  1088  does  and  should  both  expand 
the  Court's  power  over  consent  decrees,  and  also  increase  the  rights  of  inter- 
venors.  If  so,  the  quoted  language  tends  to  make  illusory  a  main  promise  of 
the  bill. 

In  conclusion,  let  me  state  my  firm  conviction :  Either  bill  would  greatly  facili- 
tate proi)er  antitrust  law  enforcement.  A  meld  of  the  two  bills,  in  the  light  of 
the  testimony  received  by  this  subcommittee,  would  be  most  desirable. 

Mr,  Rowley.  I  also  would  like  to  take  the  opportunity  to  correct 
Mr.  Kramer.  I  seldom  have  such  an  opportunity. 

He  says  that  he  is  the  only  person  to  bring  some  contrary  view  about 
the  desirability  of  repealing  the  Expediting  Act.  I'd  like  to  have  him 
know  he  has  some  company,  and  that's  in  my  statement. 

Senator  Gtjrxey.  First  of  all,  let  me,  again,  say  to  you,  Mr.  Rowley, 
as  I  have  to  others,  I'm  sorry  the  hearings  have  gone  on  so  long,  but 
we  are  limited  in  our  time  now.  Sometimes  it  works  that  way  and  it 
is  not  fair  to  you,  but  it  just  has  been  that  way  today. 

But  we  certainly  do,  in  regard  to  your  testimony  and  written  state- 
ment, it  is  important  and  it  will  be  reflected  in  cur  deliberations. 

Counsel,  do  you  have  some  questions  you  would  like  to  ask? 

Mr.  Levixe.  Thank  you.  Senator.  A  couple  of  brief  questions  in 
the  interest  of  time. 

Mr.  Rowley,  your  written  statement  was  certainly  the  strongest 
testimony  that  we've  received  in  the  2  days  of  hearings.  I  would  like 
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to  explore  just  several  of  the  points  that  you  and  the  other  witnesses 
have  raised. 

I  take  it,  from  your  written  testimony,  that  you  do  not  believe  our 
proposed — Senator  Gurney's  and  Senator  Tunney's  proposed  consent 
decree  changes  would  constitute  a  significant  burden  on  the  Antitrust 
Division. 

First,  I'd  like  to  know  if  that's  an  accurate  reading  of  your  view. 

Mr.  Rowley.  Yes,  indeed.  I  think  that  it  might  indeed  relieve  the 
Division  of  a  burden  of  responsibility  that  it  presently  bears  alone, 
without  the  least  help  from  the  court. 

Mr.  Levine.  One  problem  that  we've  had  in  assessing  the  position 
is  that  we've  heard  conflicting  testimony  in  the  past  2  days  as  to  the 
extent  of  the  burden  that  S.  782  would  impose. 

Could  you  suggest  a  manner  in  which  we  might  accurately  assess 
the  extent  to  which  the  provision  might,  or  might  not,  burden  the 
Division;  or  how  we  could  get — so  we  could  get  an  accurate  handle 
on  the  extent  of  the  burden. 

Mr.  Rowley.  I  really  can't,  except  to  suggest  that  if  the  Division 
is  doing  its  job,  all  of  these  matters  are  considered  internally  and  the 
bill  essentially  requires  that  the  court  be  given  the  same  insights  that 
the  Division,  itself,  possesses. 

Mr.  Levine.  Thank  you. 

I  know  that  Senator  Tunney  wanted  to  commend  you  on  one  par- 
ticular phrase  in  your  testimony.  He  referred  to  the,  "reform  and  regu- 
larization  of  Government  consent  decree  procedure  in  antitrust  cases." 

And  the  Senator  commented  to  me  that  he  believes  that  your  choice 
of  words,  "reform  and  regularization,"  suggests  a  very  important 
facet  of  the  proposed  public  impact  statements.  Now,  that  is,  that 
these  statements  might  have  to  provide  something  like  a  common  law 
of  consent  decree  procedures,  and  that  such  a  common  law  might  be  of 
great  value  to  the  antitrust  bar  and  the  parties  to  antitrust  lawsuits 
in  litigation. 

Do  you  agree  with  his  thinking  in  that  area? 

Mr.RowLEY.  Well,  he  is  very  gracious  to  be  so  complimentary.  I  do 
think  this,  that  the  trouble  with  consent  decrees  today  is  that  there  is 
no  legislative  history  relating  to  them. 

Now,  regulatory  agencies  frequently  are  required  to  publish  state- 
ments of  consideration,  which  give  a  legislative  history,  as  it  were,  to 
a  particular  rule  or  regulation.  Consent  decrees  today  have  no  expli- 
cation for  the  benefit  of  the  public,  save  the  press  release,  which  is  nor- 
mally about  10  percent  as  informative  as  the  decree  itself,  and  con- 
tains no  information  that  goes  beyond  the  decree. 

In  those  circumstances  there  is  no  legislative  history.  We  don't 
know  how  the  telephone  decree  got  entered  except  on  the  basis  of  the 
Celler  committee  hearings  of  15  years  ago.  We  don't  know  how  the 
ITT  decree  got  entered,  thanks  to  the  oj-eration  of  the  shredding 
machine. 

And  there  are  many,  many  such  matters  that  lurk  in  the  bushes, 
that  are  matter  of  profound  public  interest,  and  that  ought  to  be 
known  to  the  people,  generally,  and  the  courts,  in  particular,  with  re- 
spect to  judgments  that  bear  court  approval. 
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Mr.  Levine.  Today  and  yesterday  we  have  heard  conflicting  testi- 
mony with  regard  to  subsections  2(d)  and  2(e)  of  the  legislation, 
those  subsections  which  involve  the  court  in  making  a  determination 
that  a  consent  decree  is  in  the  public  interest. 

What  is  your  view  of  those  subsections  2(d)  and  2(e)  ? 

Mr.  Rowley.  I  think  they  are  important.  I  think  that  in  those 
sections  the  court  is  called  upon  to  perform  a  routine  court  function. 
In  minority  stockholder  suits  when  settlements  are  proposed,  in  class 
actions  where  settlements  are  proposed,  it  is  part  of  court  routine  for 
the  propriety  or  the  adequacy  of  the  settlement  to  be  a  subject  of 
judicial  inquiry. 

Where  major  matters  of  public  importance  such  as  are  normally 
involved  in  most  Government  antitrust  actions  are  before  a  court,  a 
court  should,  at  the  least,  have  the  benefit  of  full  information,  and 
should,  at  the  least,  perform  in  the  public  interest  by  making  a  proper 
determination  as  to  the  adequacy  of  the  decree. 

Short  of  that,  it  cannot  be  anything  but  a  rubber  stamp.  And  today 
the  court  is,  in  the  consent  decree  context,  a  rubber  stamp,  and  nothing 
more. 

Mr.  Levine.  I  assume  you  would  apply  that  same  conclusion  to 
clause  (6)  of  subsection  2(b) ,  the  requirement  that  the  proposed  public 
impact  statement  include  a  description  and  evaluation  of  alternatives 
to  the  proposed  judgment  and  the  anticipated  effects  on  competition 
of  such  alternatives  ? 

Mr.  Rowley.  Yes,  indeed,  because  how  else  can  the  judge  make  an 
informed  determination  of  the  adequacy  of  the  decree  ?  Under  the  anti- 
trust laws,  he  is  not  dealing  with  some  vague  concept  of  the  public 
interest,  he  is  enforcing  the  antitrust  laws,  or  theoretically  so  doing. 

Mr.  I^evine.  Fine,  And  I  have  two  final  questions,  which  are  brief. 

First,  can  you  fill  the  subcommittee  in  on  your  experience  and  back- 
ground in  the  antitrust  area  ? 

Mr.  Row^ley,  Yes.  I  had  my  first  antitrust  case  in  Boston  in  1939.  It 
was  a  private  case.  In  1945, 1  entered  the  service  of  the  Justice  Depart- 
ment, and  continued  in  the  Department  until  1958.  The  last  4  years  of 
my  tenure  were  as  chief  of  the  Trial  Section  where  I  served  as  a 
competitor  to  my  good  friend  Professor  Kramer,  who  headed  the  Gen- 
eral Litigation  Section. 

And  I  think  we  did  better.  We  didn't  have  an  A.T.  &  T.  decree  in 
our  record. 

Mr.  Levine.  Subsequent  to  that  time,  you  have  been  involved  in 
antitrust  practice  ? 

Mr.  Rowley.  Yes,  indeed.  I  practice  here  locally  and  essentially  in 
the  antitrust  area,  strangely  enough  mostly  for  defendants,  but  not 
defendants  who  are  warding  off  antitrust  blows;  rather,  defendants 
who  are  countersuing  and  seeking  the  protections  of  the  antitrust 
laws. 

Mr.  Levine.  Good  defendants. 

Mr.  Rowley.  I  hope  so. 

Mr.  Levine.  Finally,  you  indicate  that  you  are  against  repeal  or 
modification  of  the  Expediting  Act,  and  I  understand  your  viewpoint 
on  this ;  however,  we  have  been  told  that  the  Department  of  Justice  is 
handicapped  in  its  attempt  to  obtain  preliminary  injunctions  in  sec- 
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tion  7  cases  because  the  judges  are  reluctant  to  grant  such  a  non- 
appealable order. 

Do  you  favor  a  law  that  would  apply — that  would  simply  permit 
temporary  injunctions  to  be  appealed  to  the  Circuit  Court  of  the 
Courts  of  Appeals  ? 

Mr.  Rowley.  No,  sir,  I  don't,  and  for  this  reason :  In  my  experience, 
a  temporary  injunction  is  a  dilatory  proposition,  and  if  you  go  after  a 
temporary  injunction  and  lose  it,  thereafter  to  appeal  merely  slows  the 
wheels  down. 

Mr.  Levine.  Thank  you  very  much. 

Senator  Gurnet.  Thank  you,  Mr.  Rowley. 

Mr.  Bangert.  Senator,  in  view  of  the  time,  if  we  could  propound 
questions  in  writing  for  this  witness,  and  some  of  the  other  witnesses, 
it  would  be  appreciated. 

Senator  Gurnet.  We  could  do  that,  I  am  sure,  if  that  is  acceptable 
to  you,  Mr.  Rowley. 

Mr.  RowLET.  Yes,  indeed.  Senator. 

Senator  Gurnet.  Thank  you  very  much,  and  thank  you  for  your 
patience  in  waiting. 

The  subcommittee  will  adjourn,  subject  to  the  call  of  the  Chair. 

[Whereupon,  the  hearing  was  adjourned  at  1 :25  p.m.,  to  reconvene 
at  the  call  of  the  Chair.] 
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U.S.  Senate, 
Subcommittee  on  Antitrust  and  Monopoly 

OF  THE  Committee  on  the  Judiciary, 

Washington^  D.C. 

The  subcommittee  met  at  1 :30  p.m.,  in  room  318,  Old  Senate  Office 
Building,  Senator  John  Tuimey  presiding. 

Present :  Senator  John  Tunney  (presiding) . 

Also  present :  Charles  E.  Bangert,  general  counsel ;  Peter  N.  Chum- 
bris,  chief  counsel  to  minority ;  Meldon  Levine,  legislative  assistant  to 
Senator  Tunney ;  Charles  E.  Kern  II,  minority  counsel;  Shirley  John- 
son, assistant  counsel;  Patricia  Bario,  editorial  director;  and  Janice 
Williams,  chief  clerk. 

Senator  Tunney.  The  committee  will  come  to  order. 

Today  we  are  continuing  our  hearings  on  two  bills,  which  would 
allow  the  public  to  participate  when  the  Government  settles  antitrust 
cases.  One  bill  was  introduced  by  myself  and  Senator  Gurney,  and 
the  other  by  Senator  Bayh. 

We  are  very  pleased  to  have  as  our  first  witness  this  afternoon  the 
Honorable  J.  Skelly  Wright.  It  is  a  great  pleasure  to  have  you  with 
us.  Judge. 

STATEMENT    OF    J.    SKELLY    WRIGHT,    JUDGE,    U.S.    COURT    OF 
APPEALS  FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 

Judge  Wright.  Thank  you,  Mr.  Chairman. 

I  would  like  to  thank  the  subcommittee  for  inviting  me  to  appear 
today,  and  for  permitting  me  to  appear  in  a  dual  capacity.  I  am 
here,  first,  to  summarize  the  action  taken  by  the  Judicial  Conference 
of  the  United  States  on  prior  proposed  legislation  similar  in  some  re- 
spects to  the  bills  presently  before  the  subcommittee.  In  addition,  the 
subcommittee  has  kindly  given  me  the  opportunity  to  express  my  per- 
sonal views  on  the  pending  legislation. 

Beginning  in  1957  and  through  1967,  the  Judicial  Conference  has, 
upon  the  recommendation  of  its  then- Committee  on  Kevision  of  the 
Laws,  approved  bills  requiring  that  notice  be  published  in  the  Federal 
Reacister  of  any  proposed  antitrust  consent  decree  at  least  30  days 
before  its  entry. 

The  rationale  behind  this  lep-islation  was  onite  simple.  The  Confer- 
ence felt  that  it  would  be  helpful  if  the  district  court  could  obtain 
the  views  of  all  persons  who  might  be  affected  by  the  proposed  decree 
before  it  was  finally  formulated  and  entered. 
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Xone  of  these  bills  ever  became  law,  perhaps  because  in  1961  the 
Department  of  Justice  issued  regulations  embracing  the  principle  of 
public  notice  of  proposed  consent  decrees. 

Pursuant  to  these  regulations,  the  Department  files  in  court  pro- 
posed consent  judgments  at  least  30  days  prior  to  entry  by  the  court. 
It  is  also  accepted  practice,  though  not  expressly  required  by  the  regu- 
lations, to  issue  some  form  of  press  release  at  the  time  of  filing  to  fur- 
ther insure  meaningful  public  notice. 

The  public  notice  provision  in  S.  782  in  eflfect  incorporates  both  the 
bills  approved  by  the  Judicial  Conference  and  the  procedure  adopted 
by  the  Department  of  Justice.  The  bill  requires  that  proposed  consent 
decrees  be  filed  with  the  court  and  published  in  the  Federal  Register. 
The  notice  period  in  the  bill  is  extended  from  30  days  to  60  days. 

Another  feature  of  S.  782  having  an  antecedent  in  bills  approved  by 
the  Conference  is  the  proposed  revision  of  the  Expediting  Act.  In 
September  1968,  the  Conference  approved  in  principle  S.  2721  of  the 
90th  Congress,  relating  to  amendments  of  the  Expediting  Act. 

The  Conference,  however,  made  two  exceptions  to  its  approval. 
First,  the  Conference  was  of  the  view  that  three- judge  district  courts 
should  be  completely  eliminated  in  the  antitrust  area. 

Also,  the  Conference  felt  that  no  interlocutory  appeal  should  be  per- 
mitted under  title  28,  section  1292(b).  In  response  to  the  Conference's 
objections,  the  Department  of  Justice  submitted  to  the  Conference  a 
new  draft  bill,  which  was  approved  in  principle  by  the  Conference  in 
October  1969,  the  two  objections  to  vS.  2721  having  been  eliminated. 
Section  4  of  S.  782  is  identical  to  the  Department  of  Justice  draft  ap- 
proved by  the  Conference. 

Aside  from  these  two  provisions  concerning  public  notice  and  the 
Expediting  Act,  the  provisions  of  S.  782  differ  from  any  legislation  ap- 
proved by  the  Conference.  Neither  the  Conference  nor  any  of  its  com- 
mittees have  yet  had  an  opportunity  to  study  the  pending  legislation. 
The  remainder  of  my  remarks,  therefore,  represents  my  personal 
views  on  the  pending  legislation,  and  not  necessarily  the  views  of  the 
Conference. 

The  consent  decree  provisions  of  S.  782  recognize  and  attempt  to 
satisfy  a  need  for  additional  participation  by  interested  parties  in  the 
approval  of  consent  decrees.  In  part,  this  need  arises  from  the  sheer 
complexity  of  antitrust  litigation. 

The  Antitrust  Division  of  the  Department  of  Justice,  while  no  doubt 
among  the  most  competent  and  dedicated  groups  of  professionals  in 
Government  service,  nevertheless  is  made  up  of  human  beings  and, 
unfortunately,  human  beings  occasionallv  make  mistakes. 

In  approving  a  particular  decree,  the  Justice  Department  attorneys 
may  overlook  certain  issues,  ignore  certain  concerns,  or  misunderstand 
certain  facts.  The  participation  of  additional  interested  parties  in  the 
consent  decree  approval  process  helps  correct  these  oversights. 

The  Department  itself  has  modified  consent  decrees  on  a  number  of 
occasions  as  a  result  of  public  comment.  A  good  example  is  the  decree 
entered  in  the  case  of  Vmted  States  v.  Lwg-Tew/Jo-V ought.  In  that 
case,  employees  and  pensioners  concerned  with  the  effect  of  the  pro- 
posed decree  on  their  respective  interests  sent  numerous  letters  to  the 
court  and,  as  a  result,  the  court  approved  the  proposed  consent  decree 
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only  on  condition  that  the  parties  undertake  to  provide  appropriate 
safeguards  for  tlie  interests  of  the  employees  and  the  pensioners. 

More  importantly,  the  need  for  additional  participation  by  inter- 
ested members  of  the  public  stems  from  the  underlying  balance,  or  one 
might  say  imbalance,  of  power  in  antitrust  litigation. 

By  definition,  antitrust  violators  wield  great  influence  and  economic 
power.  They  can  often  bring  significant  pressure  to  bear  on  Govern- 
ment, and  even  on  the  courts,  in  connection  with  the  handling  of  con- 
sent decrees. 

The  public  is  properly  concerned  whether  such  pressure  results  in 
settlements  which  might  shortchange  the  public  interest.  Instances  of 
such  concern  include  the  recent  ITT  consent  decree  with  which  the 
subcommittee  is  fully  familiar. 

Another  example  is  the  resolution  of  the  El  Paso  Pipeline  litiga- 
tion. This  case,  in  1967,  involved  judicial  approval  of  a  decree  pro- 
posed by  the  Government  after  a  successful  trial,  rather  than  a  consent 
decree,  and  one  might  have  expected  the  Justice  Department  to  be 
more  immune  from  pressure  in  this  situation. 

But  in  describing  the  manner  in  which  the  Department  had  handled 
the  case,  the  Supreme  Court  felt  compelled  to  say  that — and  I  am 
quoting — "The  United  States  knuckled  under  to  El  Paso  and  settled 
this  litigation" — close  quote,  rather  than  fully  protecting  the  public 
interest  by  getting  a  decree  which  fully  insured  future  competition. 

Not  only  had  the  Justice  Department  succumbed  to  pressure,  in  the 
opinion  of  the  Supreme  Court,  but  so  willing  was  the  district  judge 
to  accede  to  the  convenience  of  El  Paso  in  approving  a  decree  that  the 
Supreme  Court  was  forced  to  take  the  unusual  step  of  ordering  that  a 
different  judge  be  assigned  to  hear  the  case  on  remand. 

Settlement  of  civil  antitrust  litigation  through  consent  decrees  is, 
of  course,  a  legitimate  and  probably  vital  aspect  of  antitrust  enforce- 
ment. Were  the  Government  forced  to  carry  each  of  its  cases  through 
to  trial,  overall  effectiveness  would,  no  doubt,  suffer. 

Nevertheless,  it  is  important  to  remember  that  the  consent  decree 
is  an  enforcement  device  based  on  the  principle  of  compromise — com- 
promise by  both  the  defendants  and  the  Government. 

And  because  of  the  powerful  influence  of  antitrust  defendants  and 
the  complexity  and  importance  of  antitrust  litigation,  the  public 
reasonably  asks  in  many  instances  whether,  in  reaching  a  settlement, 
the  Government  gave  up  more  than  it  need  have  or  should  have. 

Some  response  to  this  public  concern  is  desirable,  in  my  opinion, 
not  only  to  insure  that  the  compromise  struck  by  the  Justice  Depart- 
ment is  fair  from  the  public's  point  of  view,  but  also  to  alleviate  fears 
which,  even  if  unfounded,  are  unhealthy  in  and  of  themselves. 

One  developing  response  to  this  problem  in  recent  years  has  been  an 
increasing  willingness  of  district  courts  to  shoulder  the  burden  of 
making  an  independent  determination  as  to  whether  a  particular 
settlement  is  in  the  public  interest. 

Not  too  long  ago,  it  was  fair  to  say  that  district  courts  "rubber- 
stamped"  proposed  consent  decrees.  Some  still  do.  Now,  in  contrast, 
many  courts  commonly  attempt  to  ventilate  the  pros  and  the  cons  of 
particular  settlements,  primarily  by  allowing  the  Justice  Denartment, 
the  defendant,  and  a  wide  range  of  outside  interested  parties  to  ex- 
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press  their  views  through  briefs  and  oral  arguments.  And  in  some  in- 
stances, courts  have  rejected  proposed  decrees  because  they  inade- 
quately protected  the  public  interest. 

This  increased  judicial  scrutiny,  in  my  opinion,  has  had  a  salutary 
effect.  It  encourages  the  Department  of  Justice  to  be  careful  in  arriv- 
ing at  a  consent  decree  in  the  first  place. 

Moreover,  even  after  agreement  between  the  parties,  decrees  have 
been  modified  and  improved.  What  is  most  important,  however,  is  that 
these  salutary  effects  have  been  achieved  without  sacrificing  the  via- 
bility of  the  consent  decree  as  a  settlement  device. 

Where  the  court  has  disapproved  a  decree,  the  Government  has  come 
back  with  a  modification  acceptable  to  the  court.  Increased  judicial 
scrutiny  has  not  forced  the  Government  to  go  to  trial  with  more  of  its 
cases. 

S.  782,  in  my  view,  may  best  be  viewed  as  an  attempt  to  ratify  and 
to  codify  this  development  in  the  law.  S.  782  has  two  key  provisions. 
First,  it  expressly  authorizes  the  district  courts  to  approve  a  decree 
only  after  determining  that  it  is  in  the  public  interest. 

Second,  it  permits  the  court  to  employ  a  variety  of  techniques  to 
get  the  information  it  needs  to  make  that  determination.  If  the  bill 
can  attain  these  objectives  while  preserving  the  consent  decree  as  a 
viable  settlement  option,  I  think  it  makes  good  sense.  If  the  achieve- 
ment of  these  obejctives,  however,  will  preclude  consent  decrees  in 
large  numbers  of  cases,  I  think  it  will  work  more  harm  to  the  public 
interest  than  good. 

Prosecutorial  resources  are  finite,  and  the  Government  has  a  legiti- 
mate interest  in  getting  decrees  in  the  large  percentage  of  cases  with- 
out going  to  trial  and  without  devoting  the  same  amount  of  time  and 
resources  as  would  be  required  in  a  trial. 

I  believe,  therefore,  that  the  principle  of  increased  judicial  scrutiny 
of  consent  decrees  and  the  Government's  interest  in  avoiding  trial  are 
not  mutually  incompatible,  though  I  would  like  to  note,  in  this  con- 
nection, certain  reservations  I  have  as  to  specific  features  of  S.  782. 

In  listing  the  factors  to  be  considered  by  district  courts  in  approv- 
ing decrees,  I  believe  the  bill  may  overemphasize  the  public  interest 
in  having  a  case  go  to  trial  so  that  any  resulting  judgment  may  be  used 
as  prima  facie  evidence  in  a  subsequent  private  antitrust  action. 

The  primary  focus  of  the  Government's  enforcement  effort  should 
be  to  obtain  a  decree  which  protects  the  public  by  insuring  healthy 
competition  in  the  future.  The  district  court,  in  my  view,  should  not 
be  encouraged  to  disapprove  an  otherwise  adequate  and  effective  con- 
sent decree  simply  on  the  ground  that  forcing  the  case  to  go  to  trial 
would  aid  private  parties  in  obtainine;  damages  in  private  litigation. 

No  doubt,  one  of  the  purposes  of  the  Government's  civil  antitrust 
action  is  to  provide  aid  to  private  litigants  thought  to  have  inadequate 
resources.  That  is  why  we  have  the  prima  facie  presumption  in  sec- 
tion 5(a)  of  the  Clayton  Act. 

But  this  same  objective  might  just  as  well  be  served  in  some  other 
manner  more  consistent  with  the  GoA-ernment's  interests  in  not  having 
to  dissipate  its  resources  in  trials  in  many  cases. 

One  increasingly  common  practice  is  for  the  court  to  condition 
approval  of  the  consent  decree  on  the  Government's  making  available 
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to  potential  private  plaintiffs  information  and  evidence  obtained  by 
the  Government,  including  some  grand  jury  investigations,  which  will 
assist  in  effective  prosecution  of  private  actions. 

In  tliis  manner,  the  needs  of  all  three  groups  can  be  accommodated. 
The  Government  can  have  the  decree  without  the  risk,  delay,  and  ex- 
pense of  going  to  trial ;  the  defendants  can  have  a  settlement  without 
an  adverse  presumption  following  them  into  the  private  action;  and 
the  plaintiffs  can  have  some  assistance  in  the  prosecution  of  their 
private  claims. 

Accommodations  such  as  these  should  be  encouraged.  In  any  event, 
if  the  district  court  is  authorized  to  consider  the  effect  of  a  consent 
decree  on  private  parties,  it  should  also  be  expressly  authorized  to 
weigli  the  public  interest  in  having  a  decree  without  undergoing  the 
risk,  delay,  and  expense  of  a  trial. 

Also,  li  the  inquiry  into  whether  the  proposed  decree  serves  the 
public  interest  turns  into  a  long  minitrial  of  the  antitrust  case,  the 
value  of  the  consent  decree  to  the  Government  diminishes.  It  seems 
imperative  that,  if  the  consent  decree  is  to  retain  its  vitality,  the  trial 
court  must  adduce  the  necessary  information  through  the  simplest 
and  least  time-consuming  means  possible. 

Where  the  public  interest  can  be  meaningfully  evaluated  simply  on 
the  basis  of  briefs  and  oral  argument,  this  is  the  approach  that  should 
be  used.  Only  where  it  is  imperative  that  the  court  should  resort  to 
calling  witnesses  and  other  time-consuming  factfinding  techniques 
should  the  court  do  so. 

Some  balancing  is  required  in  this  area,  and  I  believe  the  bill,  or  its 
legislative  history,  should  emphasize  the  trial  court's  broad  discre- 
tion to  limit  the  procedures  used  to  obtain  the  information  necessary 
to  make  an  informed  public  interest  determination  without  turning 
the  consent  decree  approval  process  into  a  long  minitrial. 

The  three  other  significant  features  of  S.  782  concern  the  filing  of  a 
public  impact  statement,  the  filing  of  a  statement  describing  communi- 
cations between  the  defendant  and  Government  officials,  and  the 
change  in  the  maximum  fine  in  criminal  antitrust  cases. 

The  public  impact  statement  should,  in  my  view,  and  would,  in  my 
view,  help  assure  meaningful  public  notice  and  participation  in  the 
consent  decree  approval  process.  It  will  also  insure  that  the  Govern- 
ment, the  Department  of  Justice  itself,  has  given  enough  thorough 
consideration  to  the  public  interest  by  going  down  the  line  on  the  con- 
siderations outlined  in  the  impact  statement.  The  GDvernmen-t  can 
thereby  assure  itself  that  it  is  protecting  the  public  interest  by  offering 
the  proposed  decree. 

Hopefully,  it  would  serve  as  a  focal  point  for  debate  on  the  proposed 
decree,  and  would,  therefore,  aid  the  court  in  making  its  ultimate  pub- 
lic interest  determination. 

The  required  statement  on  communications  between  the  defendant 
and  Government  officials  is  most  desirable.  All  but  a  few  of  such  com- 
munications are,  no  doubt,  perfectly  proper,  but  the  improper  few 
cast  a  shadow  of  mistrust  on  the  whole,  and  trying  to  sift  the  good 
from  the  bad  after  the  fact,  when  memories  have  begun  to  fail,  is  often 
an  impossible  task. 
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Other  than  the  settlement  negotiations  themselves,  which  involve 
communications  by  the  defendant's  attorneys  of  record  and  are  already 
excluded  under  S.  782,  all  communications  to  Government  officials,  in- 
cluding communications  to  Department  of  Justice  authorities,  should 
be  disclosed. 

As  to  the  increase  in  the  maximum  fine,  there  is  apparently  wide- 
spread agreement  that  the  present  maximum  is  not  a  sufficient  deter- 
rent to  a  large  corporation.  One  wonders  whether  even  the  threat  of 
a  $500,000  fine  would  have  deterred  some  of  the  multimillion-dollar 
schemes  laid  bare  in  past  antitrust  cases,  but  the  change  is  certainly 
a  step  in  the  right  direction ;  $5  million  would  be  more  realistic.  After 
all,  it  is  only  a  maximum. 

I  would  like  to  close  my  remarks  with  some  comments  on  S.  1088, 
the  other  bill  pending  before  the  subcommittee.  This  bill  employs  a 
different  public  notice  procedure  than  does  S.  782  or  the  regulations 
of  the  Department  of  Justice,  requiring  notice  to  be  effected  through 
publication  in  newspapers  of  general  circulation. 

Considering  the  likely  expense  of  this  requirement,  the  notice  provi- 
sions of  S.  782  seem  to  make  more  sense.  Antitrust  litigation  is  of  suffi- 
cient public  interest  that  the  filing  of  a  proposed  decree  in  court  and 
publication  in  the  Federal  Register,  along  with  the  Department  of 
Justice's  press  release,  will  provide  adequate  notice  to  persons  likely 
to  desire  participation  in  the  decree  approval  process. 

A  significant  weakness  of  S.  1088  is  that  it  does  not  expressly  pre- 
clude district  court  approval  of  a  proposed  decree  unless  it  finds  that 
it  is  in  the  public  interest  to  do  so.  While  the  bill  requires  a  court 
to  hold  a  hearing  to  determine  whether  the  settlement  should  be  al- 
lowed to  become  final,  it  expressly  provides  that  it  does  not  expand 
in  any  way  the  power  of  the  courts  to  reject  a  proposed  decree. 

I  think  it  is  important  that  the  Congress  approve  the  growing  trend 
toward  increased  judicial  scrutiny,  and  I  trust  that  if  it  does  so,  the 
courts  will  use  their  discretion  wisely  and  protect  the  interests  of  the 
Government  as  well  as  the  interests  of  the  public.  Indeed,  in  a  democ- 
racy, the  interests  of  both  are  ultimately  one  and  the  same. 

Thank  you,  Senator. 

Senator  Tunney.  Thank  you.  Judge  Wright.  I  can't  tell  you  how 
much  the  committee  appreciates  the  fact  that  you  would  be  here  today 
testifying,. and  that  you  would  have  given  such  careful  consideration 
to  the  legislation  that  is  presently  under  consideration  by  the 
committee. 

I  certainly  agree  with  your  statement  at  page  3  of  your  testimony 
that  participation — I'm  quoting — "participation  of  additional  inter- 
ested parties  in  the  consent  decree  approval  process  helps  correct  these 
oversights,"  that  lawyers  from  the  Antitrust  Division,  being  human, 
might  "overlook  certain  issues,  ignore  certain  concerns,  or  misunder- 
stand certain  facts." 

And  I  am  very  happy  that  you  share  my  concern.  With  this  in  mind, 
I  am  interested  in  pursuing  with  you,  briefly,  the  thrust  of  your  testi- 
mony pertaining  to  the  decreasing  tendency  of  courts  to  rubberstamp 
proposed  consent  decrees. 

You  testified  that  you  believe  that  the  practice  is  declining  and  that 
you  recognize  that  S.  782  is  an  attempt  to  ratify  and  codify  a  develop- 
ment that  already  is  underway. 
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How  much,  Judge  Wright,  do  you  believe  that  the  process  will  con- 
tinue without  provisions  such  as  those  in  S.  782? 

Judge  Wright.  That,  unfortunately,  would  depend  on  the  wisdom 
of  each  individual  Federal  judge  to  whom  a  consent  decree  is  pre- 
sented for  his  approval. 

Some  judges  are  knowledgeable  in  the  area  of  antitrust  and  would 
take  more  interest  in  determining  whether  or  not  a  consent  decree  is 
in  the  public  interest. 

On  the  other  hand,  as  I  have  indicated,  antitrust  litigation  is  very 
complex  litigation.  Most  Federal  judges  serve  a  lifetime  on  the  bench 
without  trying  one  case  and,  consequently,  they  are  really  ignorant 
of  the  issues  and  even  the  law,  to  some  extent,  involved  in  antitrust 
cases. 

And,  consequently,  unless  they  have  the  light  from  outside,  the  light 
from  the  public  as  well  as  from  the  Attorney  General  who  also,  of 
course,  represents  the  public,  and  the  defendants  in  interest  in  the 
case,  there  is  always  the  possibility  that  a  judge,  through  his  inability 
to  grasp  the  issues  and  the  importance  of  the  concessions  being  made 
by  both  sides  in  the  consent  decree,  will  sign  a  decree  that  is  not  in  the 
public  interest. 

So  I  would  suggest  that  the  Congress  would  be  well  advised,  with 
all  respect,  to  recognize  and  codify  this  growing  tendency  to  judicially 
scrutinize  these  proposed  decrees. 

Senator  Tunnet.  I  couldn't  agree  with  you  more,  and  somebody 
with  your  knowledge  and  expertise  supporting  this  kind  of  a  provi- 
sion lends  great  weight  to  the  arguments  that  have  been  made  by  peo- 
ple with  lesser  knowledge  in  favor  of  it. 

I  noticed  at  page  7  of  your  written  testimony  that  you  indicated  that, 
"if  the  inquiry  into  whether  the  proposed  decree  serves  the  public  in- 
terest turns  into  a  long  minitrial  of  the  antitrust  case,  the  value  of  the 
consent  decree  to  the  Government  diminishes." 

From  your  judicial  background,  your  experience,  what  chances  are 
there  of  the  proposals  contained  in  S.  782  leading  to  minitrials  in 
which  the  interests  of  the  public  would  be  subverted  ? 

Judge  Wright.  Well,  there  is  a  chance  of  this  kind  of  thing  happen- 
ing, also  dependent  on  the  Federal  judge  to  whom  the  case  falls. 

In  a  routine  antitrust  settlement  situation,  there  really  won't  be  a  lot 
of  expertise  required  to  approve  or  disapprove  intelligently  the  pro- 
posed consent  decree. 

Indeed,  in  many  cases,  I  would  think,  and  have  seen,  no  opposition 
filed,  where  the  case  is  of  great  national  importance,  then  time  should 
be  taken — court's  time  and  counsels'  time  should  be  taken  to  study  the 
decree,  to  get  information  from  the  public  concerning  the  ramifications 
of  the  decree,  the  anticipated  results  of  the  decree  and,  in  my  judgment, 
this  time  is  well  spent,  even  though  it  might  take  days,  even  though  it 
might  take  weeks;  it  could  have  a  trial  that  would  last  months  and 
months. 

So,  to  suggest  that  S.  782  will  not  require  judicial  time  and  counsel 
time  would  be  misleading.  In  important  cases,  S.  782  would  require 
judicial  time,  necessarily  so,  and  I  believe  rightfully  so. 

A  judge  who  can  handle  his  calendar,  who  has  a  knack  of  getting  to 
the  heart  of  matters,  can  reach  into  these  unstructured  situations  such 
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as  are  presented  by  the  application  for  the  court's  signature  on  a  con- 
sent decree  and.  with  a  minimum  of  time,  determine  where  the  public 
interest  really  lies. 

One  of  the  problems  is  there  is  no  structure  to  this  approval  process. 
In  the  trial  of  a  case,  we  do  have  structure.  We  know  where  it  begins, 
we  know  how  it  proceeds,  and  we  know  where  it  ends. 

But  in  the  approval  process  for  an  antitrust  consent  decree,  we  have 
no  such  guidelines  and  the  ingenuity  of  the  particular  judge  to  whom 
the  case  is  assigned  will  determine  in  large  measure  not  only  whether 
or  not  the  public  interest  is  adequately  protected  but  just  how  much 
time  it  will  take. 

Senator  Tunney.  Do  you  think  that  the  public  impact  statement 
would  help  provide  such  guidelines  ? 

Judge  Wright.  Yes,  definitely,  I  think  it  will.  The  public  impact 
statement,  first  of  all,  is  detailed  notice  to  the  public  what  the  case  is 
all  about. 

Further  than  that,  the  public  impact  statement  makes  the  lawyers 
for  the  Department  of  Justice  go  through  the  process  of  thinking  and 
addressing  themselves  to  the  public  interest  consideration  in  the  pro- 
posed decree. 

There  is  no  better  exercise  for  determining  whether  you  are  right  or 
not  than  trying  to  put  it  down  on  paper  to  see  how  it  writes. 

In  writing  an  opinion  for  a  court,  you  can  make  up  your  mind  in 
advance  but,  if  the  opinion  won't  write,  you  are  going  to  change  your 
mind,  and  I  suspect  that  this  impact  statement  might  perform  the  same 
service  for  Department  of  Justice  lawyers  who  are  supporting  the  con- 
sent decree. 

Senator  Tunney.  In  light  of  your  testimony  that  the  bill,  or  at  least 
the  legislative  history,  should  emphasize  the  trial  court's  broad  dis- 
cretion, would  you  favor  elimination  of  subsection  2(e),  that  sub- 
section which  suggests  optional  means  by  which  the  court  can  deter- 
mine whether  the  proposed  decree  is  in  the  public  interest,  and  the 
retention  of  a  simpler  test,  for  instance,  that  it  is  in  the  public  interest  ? 

Judge  Wright.  Well 

Senator  Tunney.  2(e)  :  "In  making  its  determination  under  sub- 
section (d),  the  court  may  (1)  take  testimony  of  Government  officials 
or  experts  *  *  *";  you  appoint  a  special  master,  authorize  full  or 
limited  participation  in  proceedings  before  the  court  by  interested 
persons  or  agencies,  review  any  comments  or  objections  concerning 

Judge  Wright.  Well,  I  would  think  that  that  particular  approach 
should  be  reserved  to  the  most  important  case  of  nationwide  interest. 
It  seems  to  me  that,  to  indulge  in  this  kind  of  procedure  in  a  great 
number  of  consent  decree  cases,  would  really  paralyze  the  process. 

I  think  a  court  should  strain  in  even  the  most  important  cases  to — 
even  the  most  important  cases — to  avoid  the  reference  to  a  master. 

That  is  a  reference  that  is  always  fraught  with  delay,  as  well  as 
many  other  things,  so  masters  ought  to  be  kept  out  of  this  process  as 
far  as  they  possibly  can. 

And  as  far  as  taking  testimony  is  concerned,  even  that  should  be 
limited,  if,  indeed,  it  is  used  at  all. 

My  point  really  is  that  an  experienced  judge,  who  does  have  the 
facility  of  getting  to  the  point  and  getting  others  to  get  to  the  point, 
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can  arrive  at  a  public  interest  determination  in  most  cases  without 
using  the  kinds  of  tools  that  are  provided  and  referred  to  in,  I  think 
you  said,  (e) ,  whatever  you  read. 

I  realize  that  in  some  cases  that  type  of  thing  might  well  be  neces- 
sary; in  a  very  important,  nationwide,  complex,  antitrust  situation, 
that  kind  of  thing  might  well  be  necessary,  but  I  would  certainly  hope 
it  would  not  be  used  often. 

Senator  Tuxxey.  Well,  Judge,  I  really  appreciate  your  testimony, 
and  I  think  that  you  have  been  most  helpful  to  the  committee,  a  per- 
son of  3'our  stature  coming  in  and  supporting  many  of  the  basic  prin- 
ciples upon  which  this  bill  was  founded  and  the  mechanisms  that  are 
established  in  the  bill  to  achieve  its  purposes. 

Does  minority  counsel  have  a  question  ? 

Mr.  Chumbris.  I  have  two  things,  Mr.  Chairman.  One,  Judge,  you 
mentioned  the  fact  that  the  Supreme  Court  in  this  decision  ordered 
that,  when  the  case  went  back,  a  new  judge  would  be  appointed.  Now, 
that,  I  believe,  would  be  disturbing  to  the  Judiciary  Committee,  Mr. 
Chairman,  because  in  the  22  days  of  the  hearings  on  Mr.  Kleindienst's 
appointment  as  Attorney  General,  Mr.  Bangert  and  Mr,  O'Leary  for 
the  majority  and  I  for  the  minority,  sat  through  those  22  days  of 
hearings  because  there  was  an  antitrust  issue  involved.  We  heard  many 
references  against  the  Department  of  Justice  as  being  influenced  by 
outside  forces,  and  their  political  appointees  and  in  the  political 
sphere. 

Here  we  have  a  Federal  judge  who  has  a  lifetime  appointment  on 
the  theory  that  he  won't  be  interfered  with.  And  the  Supreme  Court 
decides  that  he  should  not  hear  that  case,  and  should  go  to  another 
judge. 

Is  there  anything  more  that  could  be  added  to  the  record,  because 
that  leaves  an  inference  ? 

Judge  Wright.  Well,  let  me  say  this.  You  have  an  expert  on  that 
case  sitting  in  this  room,  and  he  is  going  to  follow  me,  as  I  under- 
stand, to  the  witness  stand.  You  have  Professor  Turner,  who  was  then 
Assistant  Attorney  General  in  charge  of  the  Antitrust  Division  at  the 
time  the  El  Paso  case  was  before  the  Supreme  Court. 

As  I  understand  it,  this  case  was  not  prepared  under  the  guidance  of 
Professor  Turner,  and  he  came  in  at  the  bitter  end  of  it,  and  he  tried 
to  patch  up  the  pieces.  But  I  think  that  Professor  Turner  can  tell  you 
a  lot  more  about  that  case,  than  I  can  tell  you  about  that  case.  He  has 
some  views  that  he  expressed  to  me,  and  I  m  sure  he  would  like  to  ex- 
press to  you. 

Mr.  Chumbris.  Fine.  There's  one  other  point  on  the  Expediting 
Act,  if  I  may  refer  to  that  for  a  moment.  The  Senate  passed  one  ver- 
sion, and  the  House  passed  another  version  in  the  91st  Congress.  It 
went  to  House-Senate  conference,  but  they  could  not  resolve  that 
difference. 

And  one  of  the  significant  differences  between  the  two  bills  was  the 
fact  that  the  Senate  struck  out  the  authority  of  the  Attorney  General 
to  certify. 

And  the  question  I  wanted  to  ask  you  is  this.  I  understand  in  1963, 
the  judicial  conference  recommended  that  the  present  law  be  revised, 
but  stated  in  that  recommendation  that  the  Attorney  General  should 
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not  have  an  unqualified  right  to  file  such  certification  when  such  right 
is  denied  to  the  defendant. 

Do  you  know  whether,  going  back  to  1963,  that  was  the  recom- 
mendation of  the  Judicial  Conference,  or  could  you  furnish  that  for 
the  record  of  this  subcommitee. 

Judge  Wright.  My  recollection  is  that  it  was,  and  I'll  furnish  it 
to  you.  However,  the  Judicial  Conference  has  changed  its  mind  if  it 
was  the  recommendation  back  in  1963. 

As  I  indicated  in  my  testimony,  the  Judicial  Conference  has  ap- 
proved a  Department  of  Justice  draft  of  amendments  to  the  Expedit- 
ing Act,  which  is  precisely  in  hale  verba  the  provisions  in  S.  782. 

Mr.  Chtjmbris.  The  only  difficulty  is  that  some  of  the  Senators  on 
this  subcommittee  and  on  the  full  committee  are  just  as  adamant  about 
their  position  in  the  Senate  bill.  And  Mr.  Chairman,  may  we  have  this 
issue  in  our  official  record,  because  we  are  going  to  have  to  ventilate 
this  in  subcommittee,  and  I  know  how  strongly  several  Senators  feel 
about  the  Senate  version  as  against  the  House  version.  I  ask  unani- 
mous consent  that  the  bill  as  passed  by  the  Senate  itself  be  placed  in 
the  record  for  future  reference.  Thank  you  very  much.  Judge  Wright, 
and  thank  you,  Mr.  Chairman. 

Mr.  TuNNEY.  Without  objection,  so  ordered.  Thank  you,  Mr. 
Chumbris. 

[The  document  follows :] 
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Mr.  Ervin,  from  the  Committee  on  the  Judiciary, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  12807] 

The  Committee  on  the  Judiciaiy,  to  which  was  referred  the  bill 
(H.R.  12807)  to  amend  the  act  of  February  11,  1903,  commonly  known 
as  the  Expediting  Act,  and  for  other  purposes,  having  considered  the 
same,  reports  favorably  thereon  with  amendments  and  recommends 
that  the  bill  as  amended  do  pass. 

Amendments 

On  page  3,  line  11,  after  the  word  "of"  strike  all  down  to  and  in- 
cluding the  word  "justice"  on  line  19  and  insert  in  lieu  thereof 
"justice." 

On  page  3,  lines  20  and  21,  strike  "or  (3)  or  a  certificate  pursuant 
to  (2)". 

Purpose  of  the  Amendments 

The  purpose  of  the  amendments  is  to  provide  that  appeal  from  a 
final  judgment  in  a  civil  antitrust  action  brought  by  the  United 
States  shall  lie  directly  to  the  Supreme  Court  on  a  finding  that  im- 
mediate consideration  of  the  appeal  by  the  Supreme  Court  is  of 
general  public  importance  in  the  administration  of  justice  by  order  of 
the  district  judge  upon  application  of  a  party. 

Purpose 

The  purpose  of  the  proposed  legislation,  as  amended,  is  to  amend 
the  Expediting  Act  so  as  to  require  that  final  judgments  and  inter- 
locutory orders  in  certain  civil  antitrust  cases  if  appealed,  be  heard 
by  the  circuit  courts  of  appeals. 
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The  bill  would  amend  section  1  of  the  Expediting  Act  (15  U.S.C. 
28,  49  U.S.C.  44)  providing  for  a  three  district  judge  court  in  civil 
actions  wherein  the  United  States  is  the  plaintiff  under  the  Sherman 
or  Clayton  Antitrust  Acts  or  certain  sections  of  the  Interstate  Com- 
merce Act,  upon  the  filing  by  the  Attorney  General  with  the  district 
court  of  a  certificate  that  the  cases  are  of  general  public  importance. 
The  proposal  would  eliminate  the  provision  that  a  three  judge  court 
be  impaneled.  It  would  however  retain  the  expediting  procedure  in 
single  judge  district  courts. 

The  proposal  would  amend  section  2  of  the  Expediting  Act  (15 
U.S.C.  29,  49  U.S.C.  45),  providing  that  appeal  from  a  final  judgment 
of  a  district  court  in  any  civil  action  brought  by  the  United  States 
under  any  of  the  acts  covered  by  section  1  of  the  Expediting  Act  will 
lie  only  in  the  Supreme  Court.  Under  the  proposal  only  those  cases 
of  general  public  importance  would  be  appealable  directly  to  the 
Supreme  Court  and  normal  appellate  review  through  the  courts  of 
appeals  with  discretionary  review  by  the  Supreme  Court  would  be 
substituted  therefor.  An  appeal  shall  lie  dii'ectly  to  the  Supreme  Court 
on  a  finding  that  immediate  consideration  of  the  appeal  by  the  Supreme 
Court  is  of  general  public  importance  in  the  administration  of  justice 
by  order  of  the  district  judge  upon  application  of  a  party.  The  proposal 
also  would  eliminate  the  reference  in  existing  law  to  expedition  of  civil 
cases  brought  by  the  United  States  under  the  original  Interstate 
Commerce  Act  and  subsequent  statutes  of  like  purpose. 

Statement 

The  Expediting  Act  became  law  in  1903,  a  time  when  the  Sherman 
Act  was  relatively  new  and  an  untried  method  of  restraining  com- 
binations and  trusts.  There  was  apprehension  that  the  newly  created 
system  of  courts  of  appeals,  because  of  their  supposed  unfamiliarity 
with  the  new  law  and  because  of  the  additional  time  required  by  their 
procedures,  would  delay  and  frustrate  the  efforts  to  control  monop- 
olies. Responding  to  that  concern  the  Attorney  General  recom- 
mended the  expediting  legislation  and  it  became  law  after  Congress 
approved  it  without  debate. 

One  of  the  principal  arguments  offered  in  support  of  the  proposal 
is  to  relieve  the  Supreme  Court  of  the  burden  of  hearing  the  numerous 
cases  coming  to  it  under  the  Expediting  Act.  Many  civil  antitrust 
cases  require  the  Supreme  Court  to  read  thousands  of  pages  of  trans- 
script  from  the  district  court.  A  question  arises  as  to  the  adequacy  of 
the  review  the  Supreme  Clurt  can  give  to  those  cases  in  which  there 
are  voluminous  trial  records.  Almost  all  the  present  Justices  have, 
both  in  and  out  of  Court,  asked  that  these  cases  go  first  to  the  court 
of  appeals.  Some  of  the  Justices  are  of  the  opinion  that  adherence  to 
the  customary  appellate  procedure  would  benefit  the  Supreme  Court 
by  reducing  the  numbers  of  matters  presented  to  it.  Further,  having 
the  initial  appellate  review  in  the  courts  of  appeals  would  be  of  benefit 
to  the  litigants  by  refining  the  issues  presented  to  the  Supreme  Court 
and  also  give  litigants  an  opportunity  of  review  of  the  district  court 
decrees  which  are  seldom  reviewed  by  the  Supreme  Court  under 
existing  practice. 
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It  is  generally  conceded  that  the  existing  law  has  permitted  more 
expeditious  determinations  of  civil  antitrust  cases  but  the  factual 
situation  prevalent  when  the  law  was  enacted  no  longer  obtains: 
dilatory  practices,  such  as  protracted  delays  in  filing  appeals,  are  not 
now  available.  Additionally,  by  permitting  appellate  review  of  pre- 
liminary injunctions  more  expeditious  treatment  of  merger  cases 
should  obtain  since  the  trial  court's  decision  would  be  subject  to  an 
immediate  review  prior  to  a  full-blown  trial  on  all  the  issues. 

The  committee  is  of  the  opinion  that  the  proposed  legislation 
provides  a  suitable  means  of  meeting  the  problems  arising  from  the 
Expediting  Act  and  would  assure  that  the  interest  of  all  parties 
would  be  protected.  Accordingly  the  committee  recommends  favorable 
consideration  of  H.R.  12807  with  amendments. 

Attached  hereto  and  made  a  part  hereof  are  the  views  of  the  De- 
partment of  Justice: 

Office  of  the  Attorney  General, 

Washington,  D.C. 
The  Vice  President, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Vice  President:  There  is  enclosed  a  proposed  bill  to 
amend  the  Expediting  Act,  32  Stat.  823,  as  amended,  15  U.S.C.  28 
and  29,  49  U.S.C.  44  and  45. 

The  bill  would  streamline  judicial  procedure  in  antitrust  litigation 
and  institute  procedure  for  ajjpellate  review  of  interlocutory  orders  on 
injunctions. 

The  bill  would  amend  section  1  of  the  Expediting  Act  (15  U.S.C.  28, 
49  U.S.C.  44)  which  provides  for  a  three-judge  district  court  in  civil 
actions  where  the  United  States  is  a  plaintiff  under  the  Sherman  or 
Clayton  Antitrust  Acts  or  certain  sections  of  the  Interstate  Commerce 
Act,  when  the  Attorney  General  files  with  the  district  court  a  certifi- 
cate that  the  case  is  of  general  public  importance.  The  section  also 
provides  that  the  hearing  and  determination  of  such  cases  shall  be 
expedited.  The  amendment  would  eliminate  the  provision  that  a 
three-judge  court  be  impaneled  when  the  Attorney  General  files  his 
expediting  certificate,  but  would  retain  the  expediting  procedure  in 
single-judge  district  courts. 

The  bill  would  amend  section  2  of  the  act  (15  U.S.C.  29,  49  U.S.C. 
45),  which  provides  that  appeal  from  a  final  judgment  of  a  district 
court  in  any  civil  action  brought  by  the  United  States  underjany  of 
the  acts  covered  by  section  1  of  the  Ex])editing  Act  will  lie  only  in  the 
Supreme  Court.  The  amendment  would  eliminate  direct  appeal  to  the 
Supreme  Court  in  such  actions  for  all  but  cases  of  general  public  im- 
portance, substituting  normal  appellate  review  through  the  courts  of 
appeals  with  discretionary  re\'iew  by  the  Supreme  Court.  The  amend- 
ment pro  Abides  that  any  appeal  from  a  final  judgment  in  a  Government 
civil  case  under  the  antitrust  laws,  or  other  statvites  of  like  purpose, 
and  not  certificated  by  the  Attorney  General  or  the  district  court  as 
requiring  immediate  Supreme  Court  review,  will  be  taken  to  the  court 
of  appeals  pursuant  to  sections  1291  and  2107  of  title  28  of  the  United 
States  Code.  Any  appeal  from  an  interlocutory  order  entered  in  any 
such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to  section 
1292(a)(1)  and  2107  of  title  28  of  the  United  States  Code,  but  not 
otherwise.  Any  judgments  entered  by  the  courts  of  appeals  in  such 
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actions  shall  be  subject  to  review  by  the  Sui)reme  Court  upon  a  writ  of 
of  certiorari. 

The  anioiidment  also  provides  that  an  appeal  and  any  cross-appeal 
from  a  final  judgment  in  such  j)roceedings  will  lie  directly  in  the 
Supreme  Court  if,  not  later  than  15  days  after  the  filing  of  a  notice  of 
appeal,  (1)  ujjon  application  of  a  party,  the  district  judge  who  decided 
the  case  enters  an  order  stating  that  immediate  consideration  of  the 
appeal  by  the  Supreme  Court  is  of  general  public  importance  in  the 
administration  of  justice,  or  (2)  the  Attornej^  General  files  in  the  dis- 
trict court  a  certificate  containing  the  same  statement.  Upon  filing  of 
such  an  order  or  certificate,  the  Supreme  Court  shall  either  dispose  of 
the  appeal  and  any  cross-ai)peal  in  the  same  manner  as  any  other 
direct  appeal  authorized  by  law  or  deny  the  direct  appeal  and  remand 
the  case  to  the  court  of  appeals.  Review  in  that  court  could  then  go 
forward  without  further  delay.  This  is  similar  to  the  i)rocedure  of  the 
Criminal  Appeals  Act  (18  U.S.C.  3731). 

It  is  desirable,  however,  that  the  possibility  of  immediate  review  by 
the  Supreme  Court  be  preserved  for  cases  of  general  public  importance 
in  the  administration  of  justice.  Such  cases  will  usually  involve  novel 
legal  questions  pertaining  to  the  interpretation  or  enforcement  of 
the  antitrust  laws  or  may  have  serious  legal  or  economic  consequences 
going  beyond  the  mere  private  interests  of  the  individual  litigants. 

The  determination  of  whether  a  case  should  be  certified  directly  to 
the  Supreme  Court  can  best  be  made  by  the  Attorney  General  or  the 
trial  judge  who  decided  the  case.  It  is  the  public  interest  in  effective 
antitrust  enforcement  which  primarily  dictates  the  need  for  any 
direct  appeals,  and  it  is  the  Attorney  General — the  chief  law  officer 
of  the  United  States — who  is  in  the  best  position  to  determine  what 
the  total  enforcement  picture  is  with  respect  to  a  particular  case. 
Though  defendants'  private  interests,  which  may  be  of  substantial 
private  importance,  would  not  afford  a  basis  for  direct  appeal  to  the 
Supreme  Court,  the  trial  iudge  who  heard  and  decided  the  case  can 
best  evaluate  a  defendant's  claim  that  immediate  Supreme  Court 
review  is  of  general  public  imi)ortance  in  the  administration  of  justice. 

The  bill's  provisions  requiring  the  Attorney  General  or  the  district 
judge  to  file  the  certificate  within  15  days  after  either  party  has  filed 
its  notice  of  appeal  will  assure  that  the  opposing  party  is  promptly 
notified  that  a  direct  a])peal  is  involved.  And  the  routing  of  both 
appeals  and  cross-appeals  to  the  Supreme  Court  by  the  filing  of  the 
certificate  will  eliminate  the  delay  and  confusion  of  piecemeal  appeals. 

There  is  presently  considerable  uncertainty  as  to  whether  the  inter- 
locutory appeal  statute,  28  U.S.C.  1292(a),  is  available  in  cases  falling 
within  the  Expediting  Act.  The  circuits  of  the  courts  of  appeals  are 
s|)lit   on    this   question    (compare    United  States   v.    Ingersoll   Rand, 

320  F.  2d  509  (3d  Cir.  1963),  with  United  States  v.  F.M.C.  Corp,. 

321  F.  2d  534  (9th  Cir.),  application  for  temporary  injunction  denied, 
84  S.  Ct.  4  (1963)  (Goldbert,  J.,  in  chambers),  and  United  States  v. 
Cities  Service  Co.,  No.  7216  (1st  Cir.,  May  8,  1969)),  and  we  think  it 
approi)riate  to  resolve  this  question  with  clarifying  legislation. 

We  strongly  believe  in  the  desirability  of  appellate  review  of  district 
court  orders  granting,  modifying,  or  denying  preliminary  injunctions. 
Such  review  is  generally  limited  to  the  outset  of  a  case  and  would  not 
cause  undue  delay  or  disruption.  This  district  coiu-t's  discretion  on 
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injunctions  can  be  reviewed,  in  substantial  part,  separately  from  a 
determination  of  the  ultimate  merits  of  the  case  and  court  of  appeals 
review  is  not,  therefore  inconsistent  with  subsequent  direct  Supreme 
Court  review  of  the  final  judgment  in  the  event  of  certification. 
Moreover,  the  immediate  impact  of  injunctive  orders,  whether  the 
injunction  is  granted  or  denied,  calls  for  appellate  review  as  a  matter 
of  fairness.  The  public  interest  that  possibly  unlawful  mergers  not  be 
consummated  until  their  validity  is  adjudicated,  in  addition  to  the 
obvious  desire  of  private  business  to  avoid  a  costly  and  complicated 
unscrambling,  would,  in  our  view,  benefit  from  making  the  provisions 
of  28  U.S.C.  1292(a)(1)  available  in  Expediting  Act  cases. 

These  considerations  do  not  apply  to  appeals  of  interlocutory 
orders  not  relating  to  injunctions  pursuant  to  28  U.S.C.  1292(b). 
That  section  permits  interlocutory  appeal  of  any  order  made  at  any 
time  during  the  district  court  proceedings,  to  which  that  court  aj)pends 
the  statutory  findings  (although  the  covirt  of  appeals  may,  in  its 
discretion,  decline  to  allow  the  appeal).  One  reason  against  applica- 
bility of  section  1292(b)  is  the  desire  to  avoid  undue  delay  and 
disruption.  Antitrust  cases  are  often  lengthy  and  complex,  containing 
sufficient  obstacles  to  expeditious  conclusion  without  increasing 
the  possibilities  of  interruption  for  interlocutory  appeals.  A  second 
reason  is  the  inappropriateness  of  review  of  controlling  questions  of 
law  by  a  court  which  later  may  never  get  review  of  the  final  judgment. 
The  theory  of  1292(b)  is  that  the  appellate  court  should  have  an  op- 
portunity to  rule  early,  before  getting  the  final  judgment,  on  questions 
that  may  be  decisive.  It  would  be  anomalous  for  the  courts  of  appeals 
to  undertake  interlocutory  resolution  of  such  issues  when,  at  the  end 
of  trial,  if  a  certificate  is  filed,  the  final  judgment  would  go  directly 
to  the  Supreme  Court. 

Finally,  we  think  no  useful  purpose  is  served  by  retaining  enforce- 
ment proceedings  under  the  Interstate  Commerce  Act  or  the  Com- 
munications Act  within  the  scope  of  the  Expediting  Act.  The  Inter- 
state Commerce  Act  is  expressly  included  in  section  1  of  the  Expedit- 
ing Act,  while  section  401(d)  of  the  Communications  Act  (47  U.S.C. 
401(d))  makes  the  Expediting  Act  applicable  to  cases  brought  by  the 
United  States  under  sections  201-222  of  the  Communications  Act. 
We  see  no  need  for  direct  appeal  in  such  cases — indeed,  these  provisiors 
have  rarely  beer  invoked.  Therefore  we  propose  that  references  to 
the  Interstate  Commerce  Act  be  stricken  from  the  Expediting  Act 
and  that  section  401(d)  of  title  27  be  repealed. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the 
presentation  of  this  proposed  bill  from  the  standpoint  of  the  adminis- 
tration's program. 
Sincerely, 

John  N.  Mitchell, 

Attorney  General. 

Changes  in  Existing  Law 

In  compliance  \nth  subsection  (4)  of  rule  XXIX  of  the  Standing 
Rules  of  the  Senate,  changes  in  existing  law  made  by  the  bill,  as 
reported,  are  shown  as  follows  (existing  law  proposed  to  be  omitted 
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is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  existing 
law  in  which  no  change  is  proposed  is  shown  in  roman) : 

That  section  1  of  the  Act  of  February  11,  1903  (32  Stat.  823),  as 
amended  (15  U.S.C.  28;  49  U.S.C.  44),  commonly  known  as  the 
Expediting  Act,  is  amended  to  read  as  follows: 

"Section  1.  In  any  civil  action  brought  in  any  district  court  of  tho 
United  States  under  the  Act  entitled  'An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies,'  approved  July 
2,  1890,  ["an  Act  to  regulate  commerce,"  approved  February  4, 
1887,]  or  any  other  Acts  liaving  like  purpose  that  have  been  or  here- 
after may  be  enacted,  wherein  the  United  States  is  plaintiff  and 
equitable  relief  is  sought,  the  Attorney  General  may  file  with  the  [clerk 
of  such]  court,  prior  to  the  entry  of  iinal  judgment,  a  certificate  that,  in 
his  opinion,  the  case  is  of  general  public  importance.  [,  a  copy  of  which 
shall  be  immediately  furnished  by  such  clerk  to  the  chief  judge  of  the 
circuit  (or  in  his  absence,  the  presiding  circuit  judge)  of  the  circuit  in 
which  the  case  is  pending.]  Upon  [receipt  of  the  copy]^/m^  of  svich 
certificate,  it  shall  be  the  duty  of  the  [chief  judge  of  the  circuit  or  the 
presiding  circuit  judge,  as  the  case  may  be,  to  designate  immediately 
three  judges  in  such  circuit,  of  whom  at  least  one  shall  be  a  circuit 
judge,  to  hear  and  determine  such  case,  and  it  shall  be  the  duty  of  the 
judges  so  designated  to  assign  the  case  for  hearing  at  the  earliest 
practicable  date,  to  participate  in  the  hearing  and  determination 
thereof,]  judge  designated  to  hear  and  determine  the  case,  or  the  chief 
judge  of  the  district  court  if  no  judge  has  a^  yet  been  designated,  to  assign 
the  case  for  hearing  at  the  earliest  practicable  date  and  to  cause  the  case 
to  be  in  every  way  expedited." 

Sec.  2.  Section  2  of  that  Act  (15  U.S.C.  29;  49  U.S.C.  45)  is  amended 
to  read  as  follows: 

[In  every  civil  action  brought  in  any  district  court  of  the  United 
States  imder  any  of  said  Acts,  wherein  the  United  States  is  complain- 
ant, an  appeal  from — the  final  judgment  of  the  district  court  will  lie 
only  to  the  Supreme  Court.] 

"(a)  Except  as  otherwise  expressly  provided  by  this  section,  in  every 
civil  action  brought  in  any  district  court  of  the  United  States  under  the 
Act  entitled  'An  Act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies,'  approved  July  2,  1890,  or  any  other  Acts 
having  like  purpose  that  have  been  or  hereafter  may  be  enacted,  in  which 
the  United  States  is  the  compilainant  and  equitable  relief  is  sought,  any 
appeal  from  a  final  judgment  entered  in  any  such  action  shall  be  taken  to 
the  court  of  appeals  pursuant  to  sections  1291  and  2107  of  title  28  of  the 
United  States  Code.  Any  appeal  from  an  interlocutory  order  entered  in 
any  such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to  sections 
1292(a)(1)  and  2107  of  title  28  of  the  United  States  Code  but  not  other- 
wise. Any  jiLdgment  entered  by  the  court  of  appeals  in  any  such  action 
shall  be  subject  to  review  by  the  Supreme  Court  upon  a  writ  of  certiorari  as 
provided  in  section  1254(1)  of  title  28  of  the  United  States  Code. 

"(b)  An  appeal  from  a  final  judgment  pursuant  to  subsection  (a)  shall 
lie  directly  to  the  Supreme  Court  if: 

(1)  upon  application  of  a  party  filed  within  five  days  of  the  filing 
of  a  notice  of  appeal,  the  district  judge  who  adjudicated  the  case 
enters  an  order  stating  that  immediate  consideration  of  the  appeal  by 
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the  Supreme  Court  is  oj  (jeneral  public  importance  in  the  administra- 
tion of  justice: 

statinff  tM4  immediate  considerat-imi  ej-  the  appeal  hf  the  S'Uprcme 
Court  lit!  e4  ^ienerol-  publie  importanee  i-n  the  adminidiraiion  €^  justice. 
A  court  order  pursuant  to  {1)  w  «  certijicate  pursuant  ie  {S}  #m^  healed 
icithin  fifteen  days  after  the  iiling  of  a  notice  of  appeal,  ^hen  such  an 
order  or  certificate  is  filed,  the  appeal  and  any  cross-appeal  shall  be 
docketed  in  the  time  and  man)ier  prescribed  by  the  rules  of  the  Supreme 
Court.  That  Court  shall  thereupon  either  (1)  dispose  of  the  appeal  and 
any  cross-appeal  in  the  same  manner  as  any  other  direct  apipeal  authorized 
by  law,  or  {2}  in  its  discretion,  deny  the  direct  appieal  and  remand  the 
case  to  the  court  of  appeals,  which  shall  then  have  jurisdiction  to  hear  and 
determine  the  same  as  if  the  appeal  and  any  cross-appeal  therein  had  been 
docketed  in  the  court  of  appeals  in  the  first  instance  pursuant  to  subsec- 
tion (a)." 

Sec.  3.  (a)  Section  401  (d)  of  the  Communications  Act  of  1934  (4^) 
U.S.C.  401(d))   is  repealed. 

(b)  The  proviso  in  section  3  of  the  Act  of  February  9,  1903,  as  amended 
{32  Stat.  848,  849;  U.S.C.  49  43),  is  repealed  and  the  colon prededing  it 
is  changed  to  a  period. 

Sec.  4-  The  amendment  made  by  section  2  shall  not  apply  to  an  action 
in  which  a  notice  of  appeal  to  the  Supreme  Court  has  been  filed  on  or 
before  the  fifteenth  day  following  the  date  of  enactment  of  this  Act.  Appeal 
in  any  such  action  shall  be  taken  pursuant  to  the  provisions  of  section  2 
of  the  Act  of  February  11,  1903  {32  Stat.  823),  as  amended  {15  U.S.C. 
29;  49  U.S.C.  45)  which  were  in  ejject  on  the  day  preceding  the  date  of 
enactment  of  this  Act. 
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Mr.  Bangert.  Judge,  on  page  2  of  your  statement,  vou  indicated 
that  the  Conference  felt  that  no  interlocutory  appeal  sliould  be  per- 
mitted under  28  U.S.C.  My  understanding  is  that  the  Department  of 
Justice  position,  with  respect  to  the  Expediting  Act,  at  least  last 
year,  was  that  it  was  because  of  the  interlocutory  appeal  section  that 
they  wanted  the  Expediting  Act.  And  I'm  wondering  if  you  know 
why  the  Conference  felt  that  interlocutory  appeal  should  not  lie. 

Judge  "Wright.  I  think  you  are  confusing  two  sections  there.  What 
the  Department  of  Justice  wanted  was  an  appeal  in  the  case  that  a 
preliminary  injunction  was  denied.  Xow,  there  is  provision  for  such  an 
appeal  under  28  U.S.C.  1291  (a)  (1). 

And  the  provisions  in  S.  782  provide  for  such  an  appeal.  The  section 
which  the  judicial  conference  objected  to  in  the  first  Department 
draft  was  title  28,  section  1292(b),  which  is  indeed  an  interlocutory 
appeal,  but  it  is  a  broad  interlocutory  appeal  which  is  directed  at  par- 
ticular issue  which  might  resolve  the  case  without  further  trial. 

And  it  is  really  unrelated  to  what  we  are  talking  about  here.  The 
reason  why  the  Judicial  Conference  was  against  it  was  because  if 
these  interlocutory  appeals  are  allowed,  it  would  delay  further  the 
antitrust  proceedings  which  already  take  too  long.  That's  the  reason 
why  the  Judicial  Conference  was  against  it. 

But  1292(b)  has  no  relation  whatever  to  the  appealability  of  a 
judgment  against  the  Government  in  connection  with  the  denial  of  a 
preliminary  injunction.  That  is  preserved  in  S.  782,  and  it  is  approved 
by  the  Judicial  Conference. 

Mr.  Bangert.  Thank  you. 

Senator  Tunney.  Thank  you  for  clearing  up  that  point,  Mr.  Bang- 
ert. Thank  you  very  nuich.  Judge. 

Senator  Tunney.  Our  next  witnesses  are  Ralph  Nader  and  Mark 
Green,  and  I  would  like  to  just  say  at  this  point  that  I  have  been 
handed  a  note  that  the  chairman  of  the  Senate  Judiciary  Committee 
has  called  an  executive  session  of  the  committee  for  3  p.m.  in  the 
Capitol. 

It  is  my  understanding  that  the  hearings  could  continue,  even  with- 
out my  presence,  isn't  that  the  case  ? 

Mr.  Bangert.  Yes,  Mr.  Chairman.  Mr.  Chumbris  savs  the  minority 
has  no  objection. 

Senator  Tunney.  That  would  be  fine,  if  we  could,  because  we  have 
witnesses  from  out  of  town  and  it  is  very  important  that  we  hear 
their  testimony,  and  I  will  try  and  get  back  as  quickly  after  8  o'clock 
as  possible — I  don't  know  how  long  the  executive  session  will  last. 

But  at  any  rate,  we  will  continue  the  hearings  past  3  o'clock. 

Professor  Turner  came  in  from  Cambridge. 

I  think  that  what  we  will  do — I  don't  know  how  long  this  executive 
session  is  going  to  take.  I  believe  it  is  an  executive  session  that  relates 
to  the  Pat  Gray  confirmation. 

However,  we  now  have  45  minutes  until  3  o'clock,  so  why  don't  we 
proceed  and  we'll  just  do  the  best  we  can  to  get  through  this  afternoon, 
and  I'll  come  back  as  quickly  as  possible  because  I  very  much  want  to 
ask  questions. 

It  is  ffood  to  see  you  again.  Thank  you  for  coming  down. 

Mr.  Nader,  would  you  and  Mr.  Green  come  forward,  please  ? 
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STATEMENT  OF  RALPH  NADER  AND  MARK  J.  GREEN 

JSIr.  Nader.  Thank  you,  Mr.  Chairman. 

With  me  this  afternoon  is  Mark  Green,  who  is  a  coauthor  of  the 
"Closed  Enterprise  System,''  which  is  a  study  largely  on  antitrust  en- 
forcement at  the  Federal  level. 

We  appreciate  the  invitation  to  comment  on  the  legislative  divi- 
dends of  last  year's  ITT  hearings.  While  the  media's  attention  was 
then  riveted  on  the  personalities  and  the  real  politik  of  ITT's  maneu- 
verings,  it  is  Avell  this  subcommittee  is  now  seeking  to  reform  the  proc- 
ess those  conglomerates  sought  to  pervert. 

But  at  least  let  us  give  ITT  its  due,  for  it  has  exposed  for  all  to  see 
the  wealoiesses  and  failings  inherent  in  the  antitrust  consent  decree 
process. 

Eighty-three  percent  of  all  civil  antitrust  cases  brought  in  the  1960's 
were  settled  by  consent  decrees,  and  this  rate,  if  anything,  has  been 
increasing. 

Yet  despite  the  statistical  fact  that  consent  decrees  form  a  corner- 
stone of  antitrust  enforcement,  the  process  has  until  recently  been 
little  examined  and  little  understood. 

Perhaps  as  a  consequence,  it  has  suffered  from  procedural  and  sub- 
stantive debilitations. 

Procedurally,  it  has  been  a  secret  process,  as  bargaining  sessions  with 
powerful  corporations,  who  often  did  not  recognize  the  niceties  of  due 
process  procedures,  took  place  far  from  public  view. 

Often  only  the  top  officials  of  the  Antitrust  Division  would  be  in 
attendance,  without  the  staff  who  had  developed  the  case. 

Since  fungus  germinates  in  unlit  places,  it  was  not  unreasonable  to 
question  whether  the  results  of  the  consent  decree  process  were  always 
in  the  public  interest.  One  always  had  to  rely  on  the  knowledge  and  the 
reliability  to  service  that  public  interest  by  the  civil  servant. 

I  don't  think  our  Government  can  be  premised  on  that  excessive 
degree  of  reliance,  no  matter  who  holds  the  post  in  whatever  depart- 
ment or  agency  may  be  involved. 

These  same  concerns  led  a  1959  House  Antitrust  Subcommittee, 
presaging  the  proposal  we  consider  today,  to  recommend  that  every 
consent  decree  be  accompanied  by  an  Antitrust  Division  statement 
articulating,  (a)  its  views  of  the  facts  of  the  case,  (b)  the  goal  the 
decree  seeks  to  achieve,  and  (c)  a  detailed  interpretation  of  the  key 
provisions. 

The  1961  reform  of  a  30-day  "waiting  period"  was  a  nice  gesture 
toward  public  accountability,  but  little  more  than  a  gesture. 

The  comments  were  received  after  the  Gover^nment  and  defendant 
had  asrreed,  not  before,  makinsf  what  Alfred  Norse  Whitehead  once 
called  "the  options  for  revision"  more  difficult  by  the  Government. 

Since  little  had  changed  by  1967,  8  years  later.  Chairman  Emanuel 
Celler  wrote  to  remind  Donald  Turner,  then  head  of  the  Antitrust 
Division,  of  his  subcommittee's  recommendations. 

In  reply.  Turner  conceded  that  "it  may  well  be  we  could  and  should 
supply  more  information  than  we  have  been  accustomed  to,  particu- 
larly in  explaining  the  purposes  of  the  decree  and  the  expected  impact 
of  the  relief  obtained." 
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But  he  did  not  change  his  agency's  policy  because,  like  Mr.  Kauper, 
he  enjoyed  the  unfettered  discretion  of  settling  antitrust  cases.  "The 
reason  they  like  consent  decrees  is  that  they  can  run  those  operations," 
a  former  Division  attorney  complained  to  us. 

I  am  sure  that  the  heads  of  the  Antitrust  Division  would  comrnent 
on  their  behalf  that  they  have  been  entrusted  with  this  responsibility ; 
therefore,  they  are  entitled  to  this  kind  of  discretionary  process  in 
relative  privacy. 

Substantially,  however,  they  did  not  always  "run  those  operations" 
so  well.  Although  the  1941  case.  United  States  v.  Atlantic  Refmng 
Co..  charged  22  major  vertically  integrated  oil  companies,  379  of  their 
subsidiaries,  and  the  American  Petroleum  Institute  with  a  vast  array 
of  antitrust  violations,  and  although  the  original  complaint  sought 
sweeping  divestitures  in  the  oil  industry,  the  eventual  consent  decree 
contained  no  antitrust  relief  whatsoever. 

The  1956  consent  decree  in  the  ATT-Western  Electric  case,  which 
permitted  the  telephone  communications  monopoly  to  retain  its  tele- 
phone manufacturing  monopoly,  is  a  demonstrable  sellout,  as  many 
commentators  agree. 

Oftentimes  these  consent  decrees  are  imbedded  in  concrete,  almost 
impossible  to  reopen,  which  also  argues  for  a  more  open  process  prior 
to  their  solidification. 

The  negotiated  relief  decree,  following  the  heralded  Von's  Grocery 
Store  case,  showed  how  to  snatch  defeat  from  the  jaws  of  victory;  it 
ordered  Von's  to  divest  a  certain  number  of  acquired  stores,  but  failed 
to  specify  which  stores,  so  Von's  happily  unloaded  its  40  least  profit- 
able outlets. 

Relief  in  the  El  Paso  merger  case  was  attacked  by  the  Supreme 
Court,  which  in  language  unique  for  that  body  accused  the  Antitrust 
Division  of  "knuckling  under"  to  El  Paso  Natural  Gas. 

And  the  1969  consent  decree  in  the  "Smog  Case"  contained  no 
affirmative  provision  requiring  the  auto  industry  to  undo  its  past 
damage,  for  example,  by  retrofitting  antiemission  exhaust  devices  on 
cars  in  the  California  market,  where  the  conspiracy  had  been  pri- 
marily aimed,  in  its  earlier  years,  certainly. 

Students  of  the  consent  decree  process  have  concluded  that  its  prob- 
lems are  more  endemic  than  episodic.  Economist  Kenneth  Elzinga 
analyzed  the  relief  obtained  in  Antitrust  Division  and  FTC  merger 
cases  in  the  1955  to  1964  period,  breaking  them  down  to  four  cate- 
gories: Successful  relief,  sufficient  relief,  deficient  relief,  and  unsuc- 
cessful relief. 

Of  the  39  cases  in  the  sample,  Elzinga  found  that  21  relief  orders 
were  unsuccessful  and  8  deficient.  Approximately  three-fourths  of  all 
the  cases,  including  7  of  12  Antitrust  Division  cases,  fell  within  the 
combined  unsuccessful-deficient  categories. 

Available  data  indicated  that  Government  complaints  in  his  sample 
were  brought  against  acquisitions  worth  $1.13  billion;  $327.9  million 
worth  of  assets  were  eventually  divested — a  combined  batting  aver- 
age of  .290. 

A  second  major  study  of  merger  relief — by  Pfunder,  Plaine,  and 
Whittemore,  who  surveyed  114  of  137  section  7  cases  between  1950  and 
1970 — came  to  very  similar  conclusions. 
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It  was  also  in  this  period,  Mr.  Chairman,  in  the  1950's  and  also  the 
1960's,  that  the  manpower  level  in  the  judgment  section  of  the  Anti- 
trust Division  was  not  only  low,  but  rather  inactive  in  surveying  the 
compliance  with  these  consent  decrees. 

One  might  even  go  so  far  as  to  say  most  of  these  hundreds  and  hun- 
dreds of  consent  decrees  were  hardly  looked  at,  and  they  weren't 
helped  at  all  by  the  absence  of  active  reporting  of  progress  or  compli- 
ance by  the  defendants. 

There  is  one  consent  decree — the  motion  picture  decree — which 
absorbed  the  time,  almost  full  time,  of  one  lawyer,  but  when  I  heard 
Mr.  INIcLaren  tell  me,  after  the  smog  consent  decree,  that  the  division 
was  going  to  rely  on  the  air  pollution  section  of  HEW,  now  under 
EPA,  for  any  leads  as  to  whether  compliance  was  being  violated,  that 
sort  of  insured  the — in  my  judgment — insured  the  inability  of  the 
division  to  self-determine  the  range  of  compliance  surveillance. 

Finally,  Carl  Kaysen,  the  noted  economist  and  former  consultant 
to  Judge  Wyzanski  in  the  United  Shoe  Machinery  case,  called  the 
Government's  relief  plan  in  that  case  "sketchy,  poorly  prepared, 
and" —  this  is  a  quote — "failed  to  come  to  grips  with  any  of  the  prob- 
lems involved.  '\Vliat  was  needed  was  a  fairly  detailed  plan,  well  sup- 
ported by  evidence,  not  10  pages  of  generalizations  and  citations  from 
legal   authorities,   supported  by  10  minutes  of  oral  presentation." 

And  who  should  be  surprised  at  this,  since  the  Antitrust  Division 
often  fails  to  exert  itself  as  much  on  the  terms  of  the  consent  decree 
as  on  prosecuting  and  winning  the  case  in  the  first  instance. 

In  fact,  usually  the  lawyers  and  economists  who  developed  the  case 
do  not  participate  in  the  formulation  of  the  consent  decree.  It  is  not 
then  entirely  surprising  that  cases  resolved  by  consent  decrees  can  be 
Pyrrhic  victories,  and  it  is  apparent  that  the  reform  of  the  consent 
decree  process  is  a  necessary  and  legitimate  goal. 

The  Justice  Department,  however,  seems  to  disagree.  Thomas 
Kauper's  previous  testimony  reflects  the  historical  Department  view 
that  the  less  outside  participation — or  interference,  as  they  see  it — the 
better.  But  the  reasons  offered  to  justify  this  view  are,  in  our  judgment, 
unimpressive.  Upon  closer  inspection,  they  turn  out  to  be  hypothetical 
horribles  unconnected  to  reality,  or  an  even  reasonable  theory  of 
probability. 

Mr.  Kauper  fears  that  the  bill  would  disrupt  the  usual  settlement 
proceedings  by  requiring  "full-blown  litigation  in  virtually  every 
case  which  the  Government  brings." 

That  brings  to  mind  the  old  complaint  against  tort  cases,  that  if  you 
broke  new  law  in  the  common  law  under  tort  liability  principles,  you 
would  unleash  a  flood  of  litigation. 

That  has  never  been  shown  to  be  the  case,  and  I  doubt  very  much 
whether  this  would  be  the  r-ase,  as  well. 

Yet  section  2(e) ,  emplovmo-  the  word  "mnv" — not  "shall" — does  not 
require  "full-blown  litigation";  it  is  explicitly  suggestive,  not  man- 
datory. 

And  given  the  extreme  infrequency  with  which  judges  have  closely 
scrutinized  proffered  consent  decrees — only  once  in  history  has  a  judge 
refused  to  sign  a  consent  decree;  on  three  other  occasions,  judges  have 
forced  modifications  making  the  decree  weaker — it  is  highly  unlikely 
that  district  court  judges  will  often  hold  extensive  proceedings. 
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By  way  of  analogy,  in  bankruptcy  cases,  the  trustees  must  come  for- 
ward to  tell  the  court  why  they  think  the  settlement  is  adequate,  given 
the  original  cause  of  action,  and  why  it  is  in  the  interest  of  the  true 
beneficiary ;  this  is  expeditiously  done. 

Also,  all  settlements  in  class  actions  must  be  approved  by  the  court, 
with  opportunity  for  class  members  to  object  or  opt  out ;  yet  this  pro- 
cedure, other  than  for  notice  provisions  and  the  final  distribution  of 
damages,  has  not  proven  overly  burdensome  or  protracted. 

I  might  add,  Mr,  Chairman,  that  before  the  Judiciary  Cornrnittee, 
there  is  a  class  action  bill,  trying  to  overcome  the  $10,000  minimum 
barrier  in  Federal  courts,  and  the  argument  consistently  against  this 
bill  is  it  will  unleash  enormous  litigation  against  corporations. 

Well,  it  turns  out  that  this  bill  would  not  do  much  more  than  what 
California  law  does  at  the  present  time  and.  as  I  am  sure  you  are  aware, 
the  class  action  rights  in  California  have  not  produced  a  massive 
amount  of  justified  litigation. 

To  the  extent  they  occur,  will  delays  disrupt  the  filing  and  imple- 
mentation of  the  decree  and  exhaust  the  limited  resources  of  the  Anti- 
trust Division  ? 

If  the  Supreme  Court  imposes  a  half  hour  limitation  on  oral  argu- 
ment, this  statute  could  impose  a  permissible  time  period  within  Avhich 
a  proceeding  must  be  completed. 

When  our  antitrust  study,  "The  Closed  Enterprise  System,"  made 
a  proposal  similar  to  S.  782,  the  authors  observed  that :  "It  is  possible 
that  these  relief  proceedings  could  turn  into  the  very  trial  that  a  con- 
sent decree  seeks  to  avoid.  However,  a  combination  of  strict  deadlines 
and  various  'preliminary'  burdens  of  proof  could  prevent  any  pro- 
tracted proceedings." 

I  would  add  that  there  are  some  types  of  consent  decree  proposals 
submitted  to  the  court  that  deserve  a  full-blown  trial.  I  mean  the  idea 
that  a  consent  decree  is  never  done  so  poorly  and  inadequately  that  it 
would  not  deserve  that  kind  of  review  is,  I  think,  not  justified. 

And  I  think  there  should  always  be  that  full-blown  type  of  review 
held  in  abeyance  for  the  extraordinary  abuse  or  neglect. 

When  such  proceedings  do  occur — while  they  will  be  limited  in 
number,  of  course  this  bill  projects  that  such  proceedings  will  take 
place — the  Justice  Department  will  have  to  expend  some  additional 
Antitrust  Division  resources. 

Yet  the  bulk  of  man-hours  goes  into  the  preparation  of  an  antitrust 
case,  not  its  trying;  any  additional  resources  expended  would  be 
marginal  as  compared  to  the  work  already  done. 

And  if  these  additional  resources  did  somehow  overtax  the  Anti- 
trust Division's  operations,  the  solution  should  be  obvious:  request 
more  resources. 

I  understand  Mr.  Kauper  commented  that  this  might  be  inflation- 
ary. I  know  of  no  better  way  to  reduce  privately  induced  inflation 
from  corporate  price-fixing  and  administered  price  practices  than  to 
beef  up  the  Antitrust  Division  so  it  can  bring  more  of  these  cases. 

It  is  not  only  consumer  protection,  but  it  tends  to  reduce  the  corpo- 
rate-induced inflation,  or  cheapening  of  the  dollar  in  return  for  value 
received. 

Right  now,  the  Antitrust  Division  has  a  $121^  million  budget.  Now, 
there  are  various  ways  to  make  this  comparison,  some  of  which  take 
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some  liberties  with  proper  analogies,  but  they  are  insightful  as  well. 
It  is  equivalent  to  one-fifth  that  of  the  Bureau  of  Commercial  Fish- 
eries, one-fifth  the  cost  of  one  C-5A  cargo  plane — assuming  it  flies, 
and  about  equal  to  what  Procter  &  Gamble  spent  advertising  just 
Crest  toothpaste  in  1  year. 

It  is  also  probably  less  than  what  IBM  spends  on  its  own  legal  re- 
sources, in-house  and  outside  counsel. 

It  should  not  prove  impossible  to  increase  the  budget  of  this  unit  of 
Government  which,  when  compared  to  the  economy  it  must  monitor — 
now  over  a  trillion  dollars  gross  national  product,  a  good  part  of 
which  is  the  private  economy,  obviously — takes  on  the  appearance  of 
an  ant  contemplating  a  moving  mastodon. 

Of  course,  I  would  not  want  to  compare  General  Motors  with  the 
moving  mastodon;  it  doesn't  move  at  all,  it  is  just  a  mastodon. 

But  the  Antitrust  Division  could  well  allocate  half  of  its  resources 
on  General  Motors  and  not  finish  the  proper  investigation  and  en- 
forcement of  the  law  against  that  giant  company. 

Senator  Tunney.  Mr.  Nader,  just  as  a  thought  there,  do  you  have 
any  idea  what  the  comparison  of  resources  available  to  the  Antitrust 
Division,  related  to  the  economy  as  a  whole,  is  now,  as  contrasted, 
we'll  say,  to  40  years  ago  ? 

Mr.  Nader.  Well,  I  know  that  in  the  last  10  years,  it  has  been  pri- 
marily reflective  of  wage  increases  in  the  Division,  which  means  that 
in  real  dollar  terms,  it  has  not  gone  up  very  much  at  all,  except  very, 
very  recently. 

Mr.  Green  has  a  more  detailed  perspective  on  that. 

Mr.  Green.  Perhaps  a  more  appropriate  measure  is  manpower,  and 
2'0  years  ago  the  Antitrust  Division  had  approximately  300  attorneys 
and  economists ;  now  they  have  approximately  350  attorneys  and  econ- 
omists, during  a  period  in  which  the  real  GNP  more  than  doubled 
and  during  a  period  in  which  the  top  200  firms  moved  from  50  percent 
of  ownership  of  all  assets  to  tAA'o-thirds  ownership,  so  I  don't  think  it 
has  kept  up  nearly  with  the  increasing  acceleration  of  the  economy. 

Senator  Tuxney.  I  couldn't  agree  with  you  more.  Last  year  I  tried 
to  put  an  amendment  on  the  floor  to  increase  the  Division's  where- 
withal by  $2  million,  as  I  recall.  We  wanted  to  increase  it  by  $2  million 
and  we  ran  into  a  procedural  problem  on  the  floor. 

I  plan  to  offer  such  an  amendment  again  and,  hopefully,  we  won't 
run  into  the  same  kind  of  procedural  fix,  because  it  is  clear  to  me  that 
if  there  ever  was  a  division  of  the  Federal  Government  that  needed 
beefed-up  assets  it  was  the  Antitrust  Division. 

Please  go  on.  I  haA'e  a  vote  which  I  am  going  to  have  to  leave  for  in 
2  or  3  minutes.  Please  continue  your  testimony.  Both  the  majority  and 
minority  counsel  will  be  here,  as  well  as  my  own  legislative  assistant, 
and  I  have  had  an  opportunity  to  read  your  statement  before  you  are 
giving  it,  so  I  hope  I  can  get  back  to  ask  you  some  questions. 

Mr.  Nader.  I  just  want  to  say  that  when  Professor  Turner  came  on 
as  head  of  the  Antitrust  Division,  he  began  to  pay  more  attention 
than  his  predecessors  to  the  roles  of  the  Department  of  Defense  in  its 
contracting  processes  and  how  it  fostered  more  monopoly,  less  com- 
petition. 

Well,  the  Department  of  Defense  spends  $9  milHon  an  hour  on  the 
average,  24  hours  a  day.  and  vou  could  take  that  $121/2  million  and  just 
put  it  on  Department  of  Defense,  to  very  good  use. 


168 

This  is  a  really  very  important  point,  because  after  reading  the 
writings  of  Professor  Turner  and  other  specialists  in  antitrust  law,  it 
is  inconceivable  to  me  how  they  would  not  conclude  that  there  has  to  be 
a  massive  upgrading  in  manpower. 

Obviously,  you  cannot  jump  in  1  year  that  much,  say  to  $100  million 
but  a  $100  million  Antitrust  Division  is  scarcely,  I  think,  able  to 
give  credence  to  the  antitrust  law  enforcement  process.  That's  the 
minimum. 

And  if  anything  gives  credence  to  Professor  Galbraith's  comment- 
ary that  antitrust  is  a  charade,  it  is  not  the  antitrust  laws,  as  they  are 
written;  not  the  willingness  of  the  Supreme  Court  and  others  to 
render  judgment  in  this  area;  but  it  is  the  great  inadequacy  of  man- 
power to  do  the  job. 

Thus,  if  delays  and  resources  are  problems  concerning  the  Justice 
Department,  the  solutions  are  embarrassingly  apparent :  impose  dead- 
lines and  increase  resources. 

I  am  skipping  over,  in  the  interest  of  time,  to  the  middle  of  page  7. 

S.  782,  in  aim  and  approach,  is  a  valuable  reform  of  the  consent  de- 
cree process.  Just  to  avoid  possible  judicial  rebuke  or  the  airing  of  in- 
competence, it  should  stimulate  the  Antitrust  Division  to  be  far  more 
serious  and  thoughtful  about  its  consent  decrees. 

Since  consent  decree  negotiations  are  more  similar  to  administrative 
than  judicial  proceedings,  it  is  appropriate  to  open  up  the  process  so 
that  the  interested  parties  may  more  readily  participate  in  the  formal 
proceedings. 

The  bill's  provisions  will  educate  both  the  public  and  the  courts 
about  economic  competition  and  the  antitrust  process. 

An  informed  public  is  a  sine  qua  non  to  successful  antitrust  en- 
forcement^  

Senator  Tunney.  You'll  forgive  me  for  stepping  out.  Just  con- 
tinue, please. 

Mr.  Nader  [continuing].  For  without  it,  necessary  news  laws  go  un- 
passed,  anti-antitrust  laws  are  passed.  Antitrust  Division  budgets  stay 
low,  and  enforcement  remains  unresponsive  and  uninspired. 

I  might  say,  my  tripping  over  the  word  "antitrust"  reflects  my  dis- 
like for  the  very  term  to  describe  what  the  Antitrust  Division  is  try- 
ing to  do.  It  doesn't  have  any  meaning  to  the  public,  except  perhaps 
it  indicates  to  the  layman  a  betrayal  of  trust. 

What  it  really  should  be  called  is  the  Monopoly  Di\4sion,  or  some 
such  name,  to  really  evoke  what  that  division  is  trying  to  fight 
against. 

This  aspect  of  public  education  I  don't  think  has  eA^er  been  appre- 
ciated by  the  arcane  specialists  in  the  legal  and  economic  disciplines 
relating  to  antitrust. 

If  there  is  not  an  informed  public,  there  is  not  the  derivative  kind 
of  understanding,  the  kind  of  climate  that  goes  to  making  better  laws, 
enforced  better,  and  judged  better. 

I  think  there  is  no  better  indication  of  that  than  the  growing  pub- 
lic clitnate  dealing  with  environmental  pollution.  I  think  one  can  spec- 
ulate with  a  reasonable  degree  of  support  that  the  courts  would  never 
have  acted  the  way  they  did  and  the  Congress  would  never  have 
passed  the  laws  if  the  public  didn't  get  a  greater  appreciation  of  pol- 
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lution  being  something  more  than  something  simply  dirty  and  ugly, 
but  a  public  health  hazard  of  the  first  order  of  magnitude. 

I  think  that  the  consumer  protection  dimensions  of  antitrust  law- 
can  be  brought  very  much  down  to  the  grassroots  level  in  terms  of  the 
kinds  of  purchases  of  drugs  and  automobiles  and  plumbing  fixtures 
and  other  products  and  services  that  are  sold  at  inflated  prices  be- 
cause of  a  series  of  anticompetitive  practices. 

An  informed  judiciary  is  also  necessai-y  to  improve  the  consent  de- 
cree process.  The  historic  judicial  role  in  this  process,  observed  Prof. 
John  Flynn,  can  at  best  "be  analogized  to  the  performance  of  a  sym- 
bolic religious  rite  by  a  high  priest  or,  at  worst,  as  the  performance  of 
an  important  public' function  with  the  machine-like  logic  of  a  Chiclet 
dispenser." 

True,  occasionally  a  judge  may  balk  at  a  decree's  contents,  but  as 
we  have  indicated,' this  exceedingly  rare.  Also,  it  is  true  that  some 
judges  will  sua  sponte  conduct  extensive  proceedings  before  approv- 
ing a  consent  decree,  as  Judge  Rosenberg  did  in  United  States  versus 
Ling-Temco- Vought . 

But,  again,  this  is  far  more  the  exception  than  the  norm.  Usually, 
judges  expeditiously  defer  to  the  Department's  recommendations,  and 
have  made  it  clear  that  only  in  extraordinary  circumstances  would 
they  consider  repudiating  the  proposed  decree. 

Intervention  by  outside  parties  is  discouraged  by  courts;  in  fact, 
the  very  process  discourages  intervenors  since  they  cannot  incisively 
petition  judges  without  knowing  the  basis  of  and  discussions  behind 
the  proposed  consent  judgment. 

Thus,  this  legislation  can  resuscitate  judicial  review  by  providing 
it  with  the  requisite  information  and  by  prodding  it  to  more  inde- 
pendently scrutinize  Justice  Department  settlements. 

I  think  the  trend  in  judicial  review  of  regulatory  agency  activity, 
where  the  judges  are  expressing  greater  skepticism,  more  incisive  ques- 
tioning, has  been  a  very  healthy  development,  and  I  think  it  should 
be  extended  in  some  degree  in  the  antitrust  consent  decree  procedure. 

While  we  support  the  purpose  of  S.  782,  there  are  a  number  of  sug- 
gestions which  we  think  could  improve  it.  I  might  add,  apropos  of  rny 
last  statement,  that  the  courts  in  the  past  haven't  done  so — that  is, 
scrutinize  carefully  the  Justice  Department  settlements — does  not  mean 
that  they  can't  or  they  won't  do  so. 

A  questionnaire  sent  out  under  my  auspices  to  all  Federal  district 
court  judges  asked  the  following: 

Judges  rarely  reject  proffered  consent  decrees.  Do  you  think  it  possible  for 
judges  to  exercise  a  more  independent  role  toward  acceptance  of  consent  decrees? 

Of  the  10.4  percent  responding,  85.7  percent  said  yes  and  14.3  per- 
cent said  no.  When  asked  further,  "Do  you  think  it  desirable?",  77.8 
percent  said  yes  and  22.2  percent  said  no. 

Admittedly,  it  would  have  been  nice  to  have  had  a  greater  sample 
but,  in  the  absence  of  an  alternative  zero  of  information,  perhaps  this 
response  is  helpful. 

Returning  to  my  former  comment :  While  we  support  the  purpose 
of  S.  782,  there  are  a  number  of  suggestions  which  we  think  could 
improve  it. 
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First,  one  could  read  the  first  two  requirements  of  the  public  impact 
statement — that's  section  2(b)  (1)  and  (2) — "The  nature  and  purpose 
of  the  proceeding :  a  description  of  the  practices  or  events  giving  rise 
to  the  alleged  violation  of  the  antitrust  laws" — as  being  satisfied  by 
excerpts  from  the  Government's  complaint.  To  avoid  the  legislation 
from  being  a  nullity — and  we  should  remember  that  if  the  act  passes 
it  will  be  dealing  with  a  dissenting  and  reluctant  Justice  Depart- 
ment— the  following  language,  or  something  of  similar  intent  and 
specificity,  could  replace  (b)  (2)  : 

A  statement  of  facts  describing  practices  or  events  giving  rise  to  the  alleged 
violation  of  the  antitrust  laws,  rendered  with  suflBcient  specificity  and  describing 
material  evidence  and  testimony  which,  together  with  a  reasoned  legal  analysis 
of  the  application  of  the  law  to  those  facts,  would  withstand  defendant's  mo- 
tion for  a  directed  verdict  of  acquittal  if  the  Government's  complaint  proceeded 
to  trial. 

The  second  point:  The  bill  empowers  the  court  to  "authorize  full 
or  limited  participation  by  interested  persons,  including  intervention 
as  a  party  pursuant  to  rule  24." 

It  is  not  clear  whether  this  is  merely  a  restatement  of  decisional 
law,  which  is  very  restrictive  toward  intervenors,  or  whether  it  over- 
rules these  decisions  and  expands  the  scope  of  rule  24. 

If  Congress  does  intend  to  amend  rule  24,  it  should  do  so  more  ex- 
plicitly than  contained  in  S.  782. 

To  insure  that  S.  782  succeeds  in  its  purpose  of  increasing  public 
participation  in  the  consent  decree  process,  two  additions  to  this  pro- 
posal have  merit. 

First,  Harold  Kohn  has  suggested  that  the  bill's  "permissive  inter- 
vention" be  replaced  by  something  closer  to  intervention  by  right.  He 
would  accomplish  this  by  permitting  intervention  once  a  group  can 
show  that  a  judgment  will  have  a  "not  insubstantial"  impact  on  them. 

Such  a  group  should  also  have  standing  later  to  argue  that  the 
decree  is  not  being  complied  with. 

Second,  S.  1088  says  that  a  court,  "shall  order  that  a  hearing  be 
held  unless  there  is  no  substantial  controversy  concerning  the  pro- 
posed consent  judgment." 

This  language  would  make  it  more  likely  than  the  language  of  S. 
782  that  some  kind  of  public  hearing  would,  in  fact,  be  held. 

S.  1088  says  a  hearing  will  be  held  "unless";  S.  782  says  a  hearing 
may  be  held  "if."  On  its  face,  this  may  seem  a  slight  difference  in 
emphasis,  but  since  we  are  dealing  here  with  district  court  judges  who 
have  shown  great  reluctance  to  inquire  into  proposed  consent  decrees, 
S.  1088's  more  stringent  language  may  be  necessary  to  convince  judges 
actually  to  hold  hearings. 

Section  2(f)  is  a  precedential  breakthrough  in  letting  the  public 
understand  how  its  Government  works.  It  does  not  inspire  confidence 
to  fortuitously  find  out  months  after  the  event  that  ITT,  by  meeting 
privately  and  frequently  with  the  Attorney  General,  Secretary  of 
Commerce,  Secretary  of  Treasury.  Vice  President,  scores  of  Senators 
and  Congressmen,  and  who  yet  knows  who  else,  successfully  exhausted 
the  Government  into  a  favorable  consent  settlement. 

But  subsection  (f)  could  be  improved.  "Counsel  of  record,"  pres- 
ently exempted  from  its  coverage  in  entirety,  should  disclose  their 
contacts  with  at  least  officials  other  than  those  in  the  Antitrust  Depart- 
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ment;  such  contacts  would  be  sufficiently  unusual  and  outside  an 
attorney's  normal  and  private  work  procedure  to  warrant  as  much 
publication  as  the  defendant's  lobbyings. 

If  they  lobby  a  public  official,  it  should  be  made  public.  Now%  I 
want  to  comment  here  that  the  Missouri  Public  Utilities  Commission 
exactly  12  months  ago.  issued  a  regulation  requiring  all  formal  and 
informal  contacts  Avith  any  regulatees  or  their  representatives  by  the 
employees  of  the  Missouri  Public  Utilities  Commission  be  filed  for 
public  review  in  the  State  capitol. 

About  the  same  time.  Governor  Sargent  of  INIassachusetts  issued  an 
executive  order  generally  in  the  same  direction  with  many  regulatory 
agencies,  in  terms  of  their  contacts  or  the  regulatees'  contacts  with 
them  being  reported,  so  that  they  can  be  scrutinized. 

So  I  think  if  these  trends  are  beginning  at  the  State  level,  which 
is  usually  considered  not  in  the  vanguard  of  administrative  due  proc- 
ess and  fairness,  compared  to  the  Federal  level,  we  might  want  to  give 
pause  to  the  further  lagging  of  the  reform  of  the  enormous  cam- 
ouflage that  now  surrounds  ex  parte  meetings  in  hotel  rooms  and  at 
various  social  gatherings  and  in  Government  offices,  between  these 
officials  and  the  prospective  or  actual  defendants. 

Consequently,  there  should  be  some  provision  requiring  the  court 
to  make  this  public,  perhaps  by  making  it  a  permanent  part  of  the 
consent  decree  or  by  filing  at  a  particular  place  at  the  Justice 
Department. 

In  addition,  the  Government  should  disclose  its  own  records  as  a 
reference  to  insure  against  any  incomplete  and  self-serving  nonreport- 
ing  by  business. 

Since  the  officials  involved  would  be  likely  to  maintain  written 
records  of  such  contacts,  formally  logsfing  them  for  the  purposes  of 
this  legislation  should  not  prove  additionally  burdensome. 

It  might  also  be  an  extraordinarily  helpful  record  for  their 
future  memoirs  or  appearances  before  congressional  investigating 
committees. 

Turning  to  the  middle  of  page  11,  in  the  interest  of  time :  Comments 
received  within  the  proposed  60-day  time  period  should  be  made  public 
by  the  Government  and  should  be  answered  by  the  Government. 

As  part  of  every  consent  decree,  the  defendant  should  be  obligated 
to  assume  all  costs  of  guaranteeing  that  the  decree  is  being  complied 
with. 

This  relatively  minor  expense  for  a  business  firm  will  not  discourage 
settlements;  it  will  place  the  expense  of  continued  compliance  where 
it  belongs  and  may  encourage  the  kind  of  compliance  mechanism 
which  traditionally  has  been  absent  in  the  Antitrust  Division. 

I  indicated  this  would  have  been  a  good  idea  in  the  smog  case  con- 
sent decree,  to  Mr.  McLaren,  particularly  since  there  is  no  provision 
for  and,  indeed,  no  indication  that  there  is  going  to  be  any  manpower 
applied  to  the  constant  surveillance  of  the  possible  future  collusive 
acti\dty  dealing  with  smog  control  systems  by  the  domestic  auto 
industry. 

And  I  recollect  that  he  thought  this  was  an  interesting  suffcestion. 
at  which  point  I  said,  "Well,  wouldn't  it  have  been  nice  if  there  was 
an  opportunity  to  make  that  before  the  Division  was  locked  into  a 
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consent  decree  with  the  auto  company?''  People  have  different  ideas 
and  new  ideas  and  there  shoiikl  be  an  encouragement  of  these  sugges- 
tions before  the  two  parties — the  Government  and  the  defendants — are 
locked  in — lock  themselves  into  an  agreement. 

I  think  in  the  last  4  years  there  is  a  great  deal  of  circumstantial  evi- 
dence that  the  auto  companies  have  continued  their  agreement  not  to 
compete  over  exhaust  control  systems;  they  continue  a  united  front 
type  of  posture  before  the  EPA. 

With  all  the  alternatives  for  control  of  pollution  exhaust  systems 
available,  some  of  them  used  by  Japanese  and  German  auto  compa- 
nies, our  giant  auto  industry  in  this  country  came  up  with  exactly 
the  same  types  of  technology  pronounced  by  the  National  Academy  of 
Science  as  "the  most  disadvantageous  in  terms  of  their  cost — their 
cost,  maintenance  and  durability." 

I  think  with  a  tougher  consent  decree,  indeed,  if  there  was  a  trial, 
things  might  have  turned  out  differently  for  the  air  that  millions  of 
people  have  to  breathe  and  will  have  to  breathe  in  the  future. 

Judgments  are  usually  obtained  and  filed  away.  Occasionally  they 
may  be  reviewed  or  occasionally  some  attempt  may  be  made  to  encour- 
age compliance.  As  I  indicated,  the  smog  decree  depended  on  a  gen- 
erally uninterested  Environmental  Protection  Agency  to  uncover  any 
violations  of  its  terms. 

The  EPA  has  got  its  hands  full  without  being  able  to  connect  up 
technical  information  with  possible  antitrust  violations,  and  I  must 
say  that  it  is  just  not  a  tradition  in  the  Federal  Government  of  agen- 
cies going  to  the  Antitrust  Division  to  further  their  own  regulatory 
purposes. 

If  improved  and  passed,  S.  782  could  focus  a  little  sunshine  on  a 
formerly  private  preserve  of  business  and  Government. 

In  doing  so,  the  Justice  Department  is  concerned  that  the  ease  and 
frequency  with  which  it  obtains  consent  decrees  may  be  impeded. 

According  to  Baddia  Eashid,  the  Antitrust  Division's  director  of 
operations,  "Since  our  consent  decree  program  is  a  most  useful  part 
of  our  enforcement  activities,  it  would  be  unfortunate  if  this  proposal 
for  expanded  public  statements  were  to  result  in  a  substantial  curtail- 
ment of  the  consent  decree  process." 

To  the  extent  that  a  defendant — or  the  Department — refused  to 
settle  a  case  because  it  could  not  withstand  public  scrutiny,  we  should 
endorse  this  bill,  not  condemn  it. 

Settlements  before  trial,  no-contest  pleas,  consent  decrees  filed  simul- 
taneously with  complaints,  business  review  letters  which  secretly  give 
advisory  opinions  to  inquiring  firms,  voluntary  requests  for  informa- 
tion rather  than  subpoenas  or  CID's,  as  they  are  called — the  entire 
antitrust  process  tilts  toward  secrecy  and  deference  to  defendants. 

"Ventilating"  consent  decrees  is  a  start  toward  more  accountable 
and  vigorous  enforcement. 

At  this  point.  I  would  like  to  submit  for  the  record  a  letter  which  I 
wrote  to  Chairman  Eastland  on  August  12,  1970,  with  comments 
on  the  proposed  amendments  to  the  Antitrust  Expediting  Act. 

One  more  point,  if  you  will :  A  lot  of  the  statements  against  this  bill 
are  predicated  on  a  prediction  of  future  response,  should  this  bill  be 
enacted,  and  perhaps  it  would  be  a  test  of  the  willingness  to  experi- 
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ment  by  those  who  oppose  this  bill  to  ask  them  whether  they  would  be 
willing  to  have  this  bill  be  enacted  with  a  4-year  cut-off  period,  just  to 
see  how  it  works. 

And  I  think  perhaps  that  might  further  refine  the  nature  of  the 
opposition  to  this  bill,  whether  it  is  truly  what  is  being  explained  in 
the  testimony  or  whether  it  perhaps  has  deeper  roots  in  ternis  of  a 
much  more  profound  philosophic  objection  to  having  the  public  par- 
ticipate in  antitrust  enforcement,  than  simply  the  kinds  of  objections 
that  go  to  full-blown  litigation  and  time  delays  and  the  like. 

Thank  you. 

Now,  Mr.  Green  will  comment  briefly  on  the  penalty  section,  which 
we  think  is  nothing  more  than  more  of  the  same,  only  making  up  for 
inflation  in  the  growth  of  corporations,  as  it  is  now  in  the  bill. 

INIr.  Greex.  Also  in  the  interest  of  time.  I  will  be  summarizing  and 
skipping  over  my  statement. 

It  is  difficult  to  think  of  another  area  of  law  enforcement  where 
there  is  so  much  crime  without  punishment ;  yet  antitrust  criminality — 
or  "crime  in  the  suites,"  as  some  of  us  call  it — is  treated  with  a 
solicitude  usually  only  accorded  White  House  aides. 

This  is  true  despite  the  massive  amount  of  theft  involved,  which 
is  documentable,  despite  the  fact  that  many  business  firms  can  be 
statistically  categorized  as  recidivists  or  "habitual  criminals,"'  and 
despite  the  prevalence  of  antitrust  crime. 

Now,  on  this  point  of  prevalence,  there  is  not  much  data.  We  have 
tried  to  develop  some.  A  survey  we  conducted  asked  the  presidents  of 
Fortune's  top  1,000  firms  whether  they  agreed  with  the  contention 
of  a  GE  executive  in  1961 — no  doubt  then  Ijitter  over  his  recent  crim- 
inal conviction — that  "many  price-fix."  Of  the  110  responding,  60 
percent  agreed  with  that  statement. 

Nevertheless,  in  the  83-year  history  of  the  antitrust  laws,  there  have 
been  only  four  occasions  when  businessmen  have  gone  to  jail.  As  one 
judge  said  when  confronted  with  a  convicted  white  collar  offender, 
"I  could  never  send  Mr.  Kurtz  to  jail." 

]Maximum  Sherman  Act  fines  of  $50,000  are  fictional  because,  in 
fact,  a  much  reduced  fine  is,  on  the  average,  assessed.  As  a  percentage 
of  all  cases  filed,  criminal  antitrust  prosecutions  show  a  sharply  de- 
clining trend  in  the  last  three  decades.  And  "no  contest''  pleas,  which 
like  consent  decrees  on  the  civil  side  settle  some  80  percent  of  all 
indictments,  lead  to  reduced  sentences,  far  lesser  publicity  and  the 
defendant's  claim  that  a  mere  technical  violation  of  the  law  has  been 
settled.  Finally,  the  sanction  of  treble  damages  is  also  mythical,  as 
hardly  any  civil  cases  end  up  being  trebled,  especially  since  some  of 
the  electrical  cases  were. 

In  sum  then,  the  network  of  sanctions  that  aims  to  deter  antitrust 
criminality  does  not  outweigh  possible  benefits  to  the  violator.  Based 
on  six  case  studies,  aggregating  all  the  damages  involved  once  a  firm 
was  convicted,  a  study  concluded  that,  "Indictment  by  a  Federal  grand 
jury,  punishment  inflicted  through  criminal  action,  payment  of  trebled 
damages  resulting  from  civil  trials,  all  legal  costs  incurred  in  the 
process,  none  of  these  nor  any  combination  of  them  succeeds  today 
in  denying  the  price  fixer  a  profit  realization  at  least  double  a  normal 
level." 
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Corporate  crime  pays. 

Now,  it  is  perhaps  superfluous  to  belabor  the  extent,  cost,  and  non- 
punishment  of  antitrust  crime.  This  is  perhaps  the  popularity  of  the 
provision  of  S.  782  which  would  change  the  maximum  time  from 
$50,000  per  count  to  "$500,000,  if  a  corporation,  or,  if  any  other  person, 
$100,000." 

This  proposal  has  won  wide  bipartisan  support,  the  approval  of  the 
Justice  Department,  the  American  Bar  Association,  and  many  busi- 
nessmen and  judges. 

We  strongly  oppose  it.  If  passed,  it  would  not  substantially  increase 
the  sanction  for  antitrust  crime,  but  would  stymie  all  other  reforms 
in  this  area  for  yet  another  generation — as  did  its  ancestor  in  1955. 

That  bill  increased  penalties  from  $5,000  to  $50,000.  The  $500,000 
and  $100,000  fines,  maximum  fines  again,  are  still  insignificant  when 
compared  to  the  bilk  involved  or  when  compared  to  other  penalties, 
even  white  collar  penalties.  Two  months  ago,  Ford  was  fined  $7  mil- 
lion for  violating  the  clean  air  amendments.  And  the  $500,000  and 
$100,000  fines  are  maximum;  given  judicial  timidity  toward  imposing 
maximum  fines  in  the  past,  it  is  extremely  unlikely  they  would  be 
commonly  assessed.  Just  as  the  $50,000  maximum  led  to  a  $13,000 
average  fine,  a  $500,000  maximum  might  result  in,  say,  $100,000  average 
fine.  This  at  the  same  time  can  either  be  inconsequential  to  a  giant 
firm — Fortune's  500  averaged  a  $47  million  net  profit — or,  on  the 
other  hand,  it  can  bankrupt  the  small  local  firm. 

An  absolute  fine  of  this  level  is  a  clumsy  way  toward  a  good  goal; 
based  on  its  predecessors,  it  repeats  the  old  saw  that  nothing  succeeds 
like  failure. 

Therefore,  we  propose  some  recommendations  which  we  think  will 
improve  the  bite  of  antitrust  penalties. 

First,  and  especially,  a  percentage  fine  is  superior  to  an  absolute 
fine.  Then  the  penalty  would  fit  the  crime. 

For  the  period  of  the  illegality,  there  should  be  a  mandatory  fine  of 
at  least  10  percent  of  the  profits  of  the  price-fixed  product.  If  a  firm 
made — again,  hypothetically  speaking — $10  million  on  a  product,  $2 
million  of  which  is  due  to  a  successful  conspiracy,  a  $1  million  fine 
does  not  seem  excessive.  On  the  other  hand,  for  a  firm  which  had  a 
$10,000  profit  on  a  product,  $2,000  of  which  is  the  result  of  a  crime,  a 
$1,000  fine  seems  more  appropriate.  With  these  fines,  these  variable 
financial  fines,  the  profit  motive  itself  should  help  self-regulate  the 
system  into  compliance. 

Second,  the  maximum  possible  jail  sentence  should  increase  at  least 
1  day.  This  admittedly  symbolic  move — now  they  can  be  incarcerated 
for  up  to  1  year — would  make  antitrust  crime  a  felony,  as  it  deserves 
to  be.  not  merely  a  misdemeanor  as  it  presently  is.  Even  so  knowledge- 
able an  observer  as  Nicholas  Katzenbach  said,  in  a  discussion  of  anti- 
trust illegality  while  Attorney  General.  "Antitrust  fraud  is,  after  all, 
only  a  misdemeanor."  Such  benign  neglect  must  be  purged  for  price- 
fixinfif  to  be  treated  with  the  disrespect  it  is  due. 

Third,  given  the  historic  unwillingness  of  judges  to  sentence  and 
incarcerate  white  collar  offenders,  there  should  be  a  mandatory  mini- 
mum jail  sentence  of  4  months. 

Antitrust  crime  is  premeditated  and  planned  by  sophisticated  and 
knowledgeable  people  for  illegal  profit ;  these  are  precisely  the  sort  of 
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culprits  who  can  be  successfully  deterred  by  a  threat  of  imprisonment. 
As  a  consequence,  antitrust  crime  should  dwindle,  and  articulate  ad- 
vocates for  prison  reform  should  increase. 

Finally,  skippins:  over  some  intermediate  =u£r2:estions:  As  a  substi- 
tute measure  to  these  already  proposed,  antitrust  crime  could  be 
brought  within  the  purview  of  the  proposed  revisions  of  the  Federal 
Criminal  Code,  now  pending  as  S.  1. 

It  could  be  made  a  class  C  felony,  thereby  invoking  related  sections 
of  the  code,  involvinjr  probation,  parole,  imprisonment,  fines,  et  cetera. 
This  would  treat  antitrust  crime  as  the  proposed  code  would  treat  se- 
curities violations,  which  I  think  are  an  analoo:ous  business  violation, 
and  it  would  deal  only  with  per  se  offenses,  lest  anv  potential  defend- 
ants or  businesses  complain  that  they  would  be  criminally  penalized 
for  acts  that  they  didn't  know  were  criminal. 

In  conclusion,  I  think  surely  the  $500,000-$100,000  proposal  does  not 
exhaust  the  ingenuity  of  this  panel  to  cope  with  the  problem  of  anti- 
trust crime.  Before  repeating  past  failures  by  trotting  out  this  well- 
worn  and  well-meaning  reform,  serious  consideration  should  be  given 
to  new  sanctions  which  would  do  something  brand  new :  seriously  deter 
antitrust  crime. 

"The  antitrust  law  sanctions  are  little  better  than  absurd  when 
applied  to  huge  corporations  engaged  in  great  enterprise."  This  was 
true  when  written  in  1944  by  Justice  Robert  Jackson.  It  was  true  when 
quoted  by  Senator  Hart  at  the  1970  hearings.  It  is  true  today.  We  hope 
it  won't  be  true  at  hearings  in  1983  when  you  may  perhaps  consider  a 
proposal  to  increase  the  maximum  fine  from  $500,000  to  $750,000. 

Thank  you. 

Mr.  Bangert.  Senator  Tunney  had  some  questions  to  propound,  and 
if  it  is  agreeable,  in  the  interest  of  time,  Mr.  Levine  can  go  ahead 
and  propound  those  questions  for  Senator  Tunney. 

Mr.  Levine.  Thank  you,  Mr.  Bangert. 

In  Senator  Tunney's  absence,  I  would  again  like  to  thank  you  both 
very  much  for  appearing,  and  apologize  for  the  necessity  of  his  being 
away  with  virtually  no  notice. 

We  find  ourselves,  at  this  subcommittee  session,  in  an  interesting 
position  of  hearing  from  several  witnesses,  all  of  whom  favor  some 
parts  of  S.  782  but  from  very  different  perspectives. 

Before  getting  into  some  of  the  questions  that  both  of  you  gentlemen 
raised,  I  would  like  to  refer  briefly  to  a  letter  submitted  to  Senator 
Tunney  last  week  by  Professor  Turner,  dated  March  28,  and  which  I 
assume  will  be  the  foundation  for  his  testimony  after  you  are  off  the 
stand. 

I  would  like  to  ask  for  comments  specifically  with  regard  to  some  of 
the  suggestions  that  Professor  Turner  had  made,  with  regard  to  this 
legislation. 

The  thrust  of  Professor  Turner's  suggestions  are  contained  in  the 
paragraph  on  the  first  page,  numbered  paragraph  1,  which  I  believe 
you  have  in  front  of  you,  in  which  Professor  Turner  wrote  as  follows : 

Almost  invariably,  the  possibility  that  inadequate  consideration  or  undue 
influence  may  have  occurred  and  the  need  or  desirability  of  a  public  explanation 
of  the  reasons  for  the  decision  will  arise  in  cases  where  the  proposed  consent 
judgment  departs  in  major  respects  from  the  relief  requested  in  the  complaint 
or  the  relief  which  would  be  normally  appropriate  for  the  antitrust  violations 
alleged. 
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Where  the  relief  approximates  what  has  been  requested  or  what  is  normally 
obtained  after  an  adjudication  of  violations,  it  is,  of  course,  conceivable  that 
the  Department  was  not  sufficiently  attentive  to  the  needs  of  the  case  or  was 
subjected  to  undue  influence. 

But  it  is  vastly  more  likely  that  any  minor  claimed  deficiencies  will  simply 
reflect  the  fact  that  the  Department  could  not  obtain  the  defendant's  consent 
to  the  maximum  relief  that  would  be  obtainable  after  a  full  and  successful  trial. 

In  any  event,  so  long  as  the  relief  is  equal  or  close  to  what  is  normally  obtained, 
there  is  little  or  no  public  interest  at  stake  in  any  prolonged  inquiry. 

As  a  result  of  this  premise,  Professor  Turner  suggests  that  the  pro- 
visions of  S.  782,  with  certain  modifications,  be  triggered  so  that  they 
apply  only  in  cases  in  which  the  proposed  consent  judgment  does  de- 
part in  major  respects  from  the  relief  requested. 

I  would  be  interested  in  what  both  of  you  gentlemen  feel  as  to  the 
advisability  of  such  a  triggering  mechanism  in  S.  782. 

Mr.  Greex.  There  is  a  substantial  problem  with  that. 

Unlike  when  Professor  Turner  headed  the  Antitrust  Division,  the 
present  administration  frequently  files  a  consent  decree  simultaneous 
with  the  filing  of  the  complaint. 

Therefore,  it  is  difficult  to  compare  what  they  could  have  gotten, 
because  very  often  it  is  identical — perhaps  because  the  consent  judg- 
ment, which  was  negotiated  prior  to  the  filing  of  the  complaint,  did 
meet  the  needs  of  the  Antitrust  Division.  But  it  is  possible  that  a  com- 
plaint can  be  tailored  to  the  decree,  so  that  there  is  no  departure,  no 
difference  between  the  two. 

Second,  there  is  a  benefit,  I  think,  even  if  the  ultimate  consent  decree 
is  identical  to  what  is  sought  in  the  complaint.  There  is  a  benefit  to  the 
measures  proposed  in  782  because  of  something  that  Judge  Wright 
eloquently  argued.  When  you  know  that  you  are  going  to  be  scruti- 
nized later,  perhaps  in  public,  it  gives  you  perhaps  an  additional 
incentive  and  encouragement  to  be  more  scrutinizing  in  your  private 
assessment,  within  the  confines  of  the  Justice  Department,  when 
formulating  a  consent  decree.  You  may  be  tougher.  You  may  put  it 
down  on  paper  in  a  way  that  you  would  not  be  required  to  if  the 
triggering  mechanism  that  Professor  Turner  proposes  were  passed. 

I  understand,  I  think,  the  basis  of  it  and  the  concern,  as  has  been 
expressed  by  Mr.  Kauper,  that  of  avoiding  prolonged  inquiries. 

On  that  wording,  "prolonged  inquiry,"  of  Professor  Turner  and 
"full-blown  hearings"  of  Mr.  Kauper — I  think,  as  our  testimony  indi- 
cated, that  can  be  avoided  by  very  carefully  laying  out  deadlines,  pre- 
liminary burdens  of  proof,  so  that  the  hearings  simply  could  not  pro- 
long the  proceeding. 

Again,  this  was  not  orally  communicated,  but  it  was  in  our  testi- 
mony— the  average  antitrust  case  takes  ZV2  years.  The  average  merger 
case,  from  merger  to  completion,  takes  5  years.  The  average  monopoli- 
zation case,  from  its  incident  to  its  solution,  takes  8  years. 

So  I  do  not  think  that  a  week  or  even  a  month  hearing,  if  that  be 
the  period  designated,  would  unduly  prolong  or  burden  the  antitrust 
process. 

Mr.  Nader.  There  are  also  two  other  elements  involved. 

Tt  is  qnito  conceivable  that  betweoii  the  arriving  at  a  meeting  of 
the  minds  in  a  consent  decree  by  the  Government  and  the  defendant 
and  its  approval,  there  is  subsequent  information  that  comes  up. 
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It  is  also  possible  that,  between  the  filing  of  the  original  complaint 
and  the  proposed  consent  decree,  subsequent  information  is  made 
available. 

There  is  also  the  point  that  not  everybody  has  a  monopoly  of  ideas, 
and  oftentimes  the  people  in  the  Antitrust  Division  may  not  be  as 
close  to  the  industry  as  some  of  the  internal  industry  critics  may  be, 
and  they  maye  be  able  to  suggest  very  detailed  types  of  relief  that 
will  insure,  if  not  the  expansion  of  the  consent  decree's  provisions,  at 
least  better  surveillance  for  compliance. 

Mr.  Levixe.  As  I  undei-stood  the  reasons  for  the  suggestion  offered 
by  Professor  Turner — and  I  am  certain  that  we  will  hear  the  reasons 
firsthand  in  a  few  moments — another  one  of  them  was  that  in  a  variety 
of  consent  decree — proposed  consent  decree  cases — the  case  just  isn't 
of  sufficient  public  importance  to  merit  the  potential  delay  burden  costs 
and  whatnot  that  the  Antitrust  Division  may  find  imposed  upon  it  by 
these  provisions. 

Judge  Loevinger,  who  testified  at  the  last  hearings,  for  reasons 
similar  to  this,  also  proposed  the  so-called  trigger  mechanism.  His 
trigger  mechanism  was  different  from  Professor  Turner's.  His  trigger 
mechanism  would  have  employed  certain — would  have  employed  the 
trigger  that  we  have  proposed  in  the  Expediting  Act  revisions,  that  if 
a  case  is  a  general  public  importance,  then  the  consent  decree  reform 
provisions  of  S.  782  would  apply. 

I  wonder  whether  anv  trigger  mechanism,  whether  it's  Judge 
Loovinger's.  whether  it's  Professor*  Turner's,  or  another  trigger,  which 
would  somehow  or  other  define  the  concept  of  a  so-called  important 
antitrust  consent  decree,  would  be  advisable  in  light  of  the  argument 
that  we  have  heard  from  witnesses  at  these  hearings,  that  these  pro- 
posals may  be  burdensome  and  costly,  and  delay  antitrust  enforce- 
ment procedures. 

Mr.  Nader.  Well,  in  terms  of  one  criterion  being  advanced  by  these 
critics  of  the  bill,  that  the  difference  between  the  complaint  filed  and 
the  proposed  consent  decree  be  considered.  And  that  if  there  is  a  great 
difference,  if  the  proposed  consent  decree,  say,  is  much,  much  shrunken 
from  the  filed  complaint,  that  that  be  a  trigger  mechanism. 

One  has  to  consider  whether  tliat  prospect  would  not  inhibit  the 
range  of  the  original  complaint  that  is  filed  in  the  first  place.  There 
are  enouqfh  inhibitions  on  the  scope  of  complaints  in  a  normal  antici- 
pation of  judicial  precedent  and  other  factors  without  adding  another 
one.  There  is  also  the  matter  of  compliance  mechanisms,  not  envisioned 
by  the  complaint,  which  should  be  in  the  decree. 

Mr.  Levtne.  Do  you  think  that  the  procedures  such  as  those  in  the 
consent  decree  section  of  S.  782  should  apply  to  all  proposed  consent 
decrees? 

Mr.  Nader.  Yes.  I  certamlv  wouM  be  interested  in  seeins:  some  inter- 
estinof  standards  that  say  these  cases  are  to  be  considered  of  greater 
public  importance  than  other  cases,  but  in  the  absence  of  those  specific 
standards,  I  think  it  is  simply  safer  to  have  a  more  comprehensive 
umbrella. 

Mr.  Greex.  One  other  point :  Such  standards  would,  of  course,  ffive 
some  discretion  to  the  Department  when  not  to  hold  a  hearing.  This 
congressional  hearing  originated  because  of  a  discretionary  judgment 
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in  the  Justice  Department,  which  many  people  doubted  on  its  anti- 
trust merits,  and  were  skeptical  of  on  its  political  ground. 

God  knows,  the  Attorney  General  and  his  antitrust  chief  have 
enough  discretion  under  an  intentionally  vague  act,  the  antitrust  laws, 
to  file  a  case  or  not  file  it,  whatever  the  merits ;  and  we  are  not  attack- 
ing, nor  is  this  bill  attempting  to  attack,  that  kind  of  prosecutorial 
discretion. 

To  lump  another  discretionary  layer  at  the  consent  decree  process 
doubles  the  discretion.  And  I  would  be  wary  of  it.  I  would  have  to  see 
the  language  of  it.  if  not  the  standards  articulated  under  it. 

Mr.  Nader.  As  we  know,  often  it  might  be  a  very  small  consent 
decree  relating  to  a  patent  monopoly  that  illuminates  a  much  broader 
spectrum  of  abuse  in  a  particular  industry.  I  think  it  takes  a  very 
high  degree  of  competence  to  set  those  kinds  of  criteria  when  the  basis 
for  those  kinds  of  criteria  is  entirely  speculative.  That  is,  there  is  no 
experience  in  the  past ;  it's  purely  projective. 

Mr.  Le%t:xe.  Tt  isn't  often  that  we  have  the  luxury  of  two  contrary 
points  of  view  in  the  same  room  on  issues  of  this  specificity,  and  I 
appreciate  your  indulgence  in  commenting  on  specific  suggestions  of 
Professor  Turner's. 

We  will  be  asking  Professor  Turner  to  comment  on  specific  sugges- 
tions of  yours  when  he  is  on  the  stand.  I  know  that  Senator  Tunney 
wanted  to  do  that,  if  he  were  here,  and  in  his  absence  I  will,  if  he 
doesn't  have  the  opportunity  to  return. 

I  would  like  to  ask  you  both  about  two  additional  paragraphs  in 
the  letter  that  Professor  Turner  sent  to  Senator  Tunney. 

Do  you  have  that  full  letter  in  front  of  you  ? 

Mr.  Nader.  Yes. 

Mr.  Levixe.  March  28  letter? 

Mr.  Nader.  Professor  Turner's  letter,  yes. 

Mr.  Levine.  Yes.  Paragraph  2 — numbered  paragraph  2  on  page  2 
reads  as  follows : 

As  Mr.  Campbell's  prepared  statement  seems  to  suggest,  it  seems  quite  clear 
to  me  that  the  Federal  district  courts  presently  have  ample  powers  to  conduct 
whatever  inquiry  is  necessary  to  determine  whether  or  not  a  proposed  consent 
judgment  is  in  the  public  interest. 

Accordingly,  I  do  not  believe  there  is  any  need  for  new  legislative  specification 
of  procedures  and  powers,  and  I  remain  deeply  concerned  that  the  proposed 
revisions — principally  by  encouraging  third-party  intervention  but  in  other  re- 
spects as  well — would  impose  unnecessary  burdens  and  may  even  be  damaging 
to  the  effectiveness  of  consent  decress. 

I  would  appreciate  your  comments  on  that  paragraph. 

Mr.  Nader.  Well,  before  Mr.  Green  comments  on  that,  I  would  like 
to  note  that  if  some  of  the  former  Assistant  Attorneys  General  would 
care  to  comment  on  their  opinion  of  consent  decrees,  which  were  ap- 
proved by  Federal  courts  prior  to  their  ascension  to  the  posts,  we 
might  be  greatly  illuminated  as  to  the  ineffectiveness,  indeed  the  cha- 
rade of  a  number  of  these  consent  decrees  involving  very  large  com- 
panies or  very  large  matters. 

I  specifically  refer  to  the  kind  of  political  background,  as  well  as 
the  content,  of  the  Western  Electric-A.T.  &  T.  consent  decree,  1956.  and 
perhaps  if  there  was  some  sort  of  process  such  as  is  suggested  by  this 
legislation,  that  consent  decree  would  have  had  a  chance  to  be  effec- 
tive in  its  incipiency. 
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Now,  it's  one  thing,  perhaps,  for  Professor  Turner  to  say,  "Well, 
in  his  tenure  there  wasn't  the  kind  of  political  maneuvering  that  oc- 
curred prior  to  the  A.  T.  &  T.-Western  Electric  decree,"  but  certainly 
the  last  feAv  years  have  not  generated  confidence  in  an  extension  of  what 
Professor  Turner  believed  was  the  case  in  his  tenure,  particularly  with 
such  matters  as  the  I.T.  &  T.,  the  Warner-Lambert  drug  merger,  Gran- 
ite City  steel,  and  others,  where  the  professional  judgment  of  antitrust 
staff  right  up  to  the  top  was  ineffective,  intimidated  or  inhibited  in  a 
permissive  direction. 

I  really  think  that  perhaps  one  of  the  important  points  to  bring  out 
in  paragraph  2  of  Professor  Turner's  letter  is  his  judgment  of  the 
effectiveness,  say,  of  consent  decrees  in  the  1930's,  1940's,  1950's,  up 
to  1964;  if  we  don't  have  the  future  as  a  predictable  certainty  in  terms 
of  how  this  act  is  going  to  work,  we  might  want  to  revert  to  the  past  as 
a  basis  for  developing  the  urgency  for  the  act. 

Mr.  Green.  Professor  Turner's  statement  is  that  Federal  district 
courts  presently  have  ample  powers  to  conduct  necessary  inquiries.  I 
think  that  is  true.  Statistically,  however,  they  have  extremely  under- 
utilized this  power. 

It  is  my  understanding  that  in  the  decade  of  1960,  of  eight  attempted 
interventions  in  district  courts,  seven  were  denied,  and  the  only  one 
which  was  granted  was  in  the  El  Paso  case,  because  the  Supreme  Court 
directed  it  so. 

More  recently,  as  Judge  Wright  indicated,  an  increasing  number  of 
judges  have  been  holding  hearings.  For  example,  in  the  LTV  case, 
which  involved  a  mammoth  amount  of  assets  in  employees,  and  the 
judge  considered  it  necessary;  but  it's  still  a  great  infrequency,  and 
one  can  understand  why.  When  a  district  court  judge  is  confronted 
with  the  Government  and  a  corporate  defendant  saying  "Your  Honor, 
this  is  satisfactory  to  both  of  us,"  and  it  is  on  a  very  complicated  issue, 
which  would  require  a  tremendous  expense  of  judicial  resources  to 
investigate,  there  is  a  natural  disinclination  to  hold  a  hearing. 

Again  commenting  on  a  survey  we  sent  to  judges,  we  asked  them — 
this  is  all  district  court  judges  in  the  United  States,  and  approximatelj'^ 
10  percent  replied — how  manv  antitrust  cases  you  handled  in  the  last 
2  years.  Two-thirds  had  handled  none.  For  many  of  these  judges,  this 
is  a  first  experience,  and  they  are  not  familiar  with  what  is  good  pro- 
cedure, or  even  bad  procedure. 

Second,  we  asked,  perhaps  leadingly,  "Given  the  complexity  and 
size  of  some  antitrust  cases,  do  you  ever  find  yourself  ill  equipped 
to  deal  with  a  large  antitrust  case?"  Forty-three  percent  said  "Yes;" 
57  percent  said  "No."  So  I  think  a  lot  of  them  lack  the  background  and 
familiarity  with  it,  and  whatever  may  be  theoretically  possible  has 
simply  gone  unexercised,  and  it  would  be  well  for  this  panel  to  en- 
courage more  hearings,  since  they  haven't  empirically  existed  before. 

Mr.  LE\^XE.  Mr.  Green,  let  me  ask  you  this  with  regard  to  the  results 
that  you  just  set  forth  :  Would  it  be  more  constructive  to  set  forth  such 
as  S.  782  currently  does,  a  set  of  optional  procedures  that  can  be  fol- 
lowed such  as  those  set  forth  in  subsection  2(e).  or  simply  to  require 
that  the  court  determine  independently  that  the  proposed  consent 
decree  is  in  the  public  interest  such  as  subsection  2(d)  requires,  but 
leave  the  procedures  by  which  that  determination  would  be  made  solely 
to  the  discretion  of  the  court? 
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Mr.  Green.  Well,  there  are  two  ways  to  leave  that  discretion  to  the 
court.  S.  782  takes  one  way,  and  as  our  statement  indicated,  S.  1088 
takes  another  way.  It  does  ultimately  lead  to  the  discretion  of  a  court, 
and  that  doesn't  offend  me.  But,  as  I  said,  there  are  different  ways  to 
do  it,  and  S.  1088  has  more  affirmative  language.  It  is :  You  will  hold 
it,  unless.  And  that  makes  the  court  think  through  whether  there  is  a 
substantial  question  whether  the  consent  decree  is  adequate. 

The  language  of  S.  782,  being  far  more  permissive,  may  let  judges 
continue  to  do  what  they  have  always  done,  which  is,  liowever  much 
the  Justice  Department  wants  to  deny  the  metaphor,  to  "rubberstamp 
decrees."  rather  than  independently  investigate  them. 

ISIr.  Levixe.  And  as  I  understand  your  testimony,  S.  782  is.  if  any- 
thing, too  permissive,  and  you  would  prefer  to  see  language  which  is  at 
least  as  compulsory  and  perhaps  more? 

Mr.  Green.  That  is  correct. 

Mr.  Nader.  The  problem  is  also  that  in  actual  fact,  when  the  Gov- 
ernment and  the  defendant  come  proposing— agree  to  the  resolution  of 
the  case,  and  it's  proposed  to  the  Federal  district  court,  it  is  still,  m 
form,  supposedly  an  adversarial  proceeding,  but  there  is  only  one  ad- 
vocate, the  combined  agreement  of  the  Government  and  the  defendant. 

Not  only  isn't  there  an  advocate  on  the  other  side,  intervention  is 
very  difficult,  but  also  the  judge  is  not  given,  for  example,  any  possi- 
ble'dissent.  anv  countering  arguments  that  might  have  been  brought 
forth  within  the  Antitrust  Division.  The  consent  decree  is  hardly  sub- 
stantiated in  terms  of  its  own  language,  rather  brief.  It  doesn't  give 
the  pros  and  cons  the  way,  say,  judicial  opinion  would  before  coming 
to  a  conclusion.  And  the  judge  is,  perhaps,  several  hundred  or  a  thou- 
sand miles  away  from  Washington.  He  has  no  staff.  He  has  got  a  cou- 
ple clerks.  In  that  kind  of  context  it  seems  to  me  absurd  to  think  that 
the  judge  is  going  to  make  an  adequate  inquiry  as  an  independent  judi- 
cial figure  should. 

I  don't  think  he  is  operating,  or  she  is  operating  in  an  adequate 
legal  environment  to  encourage  that. 

Mr.  Levixe.  Let  me  move  to  numbered  paragraph  4  of  Professor 
Turner's  letter,  at  the  bottom  of  page  2.  in  which  he  states.  "I  agree 
with  Mr.  Kauper's  and  Mr.  Hammond's  suggestion  that  proposed  sub- 
section (f )  "—which  is  the  disclosure  of  lobbying  subsection— "be  mod- 
ified to  exclude  from  its  scope  communications  with  any  official  or 
employee  of  the  Department  of  Justice." 

I  would  appreciate  vour  thoughts  on  that  suggestion,  as  well. 

:Mr.  Nader.  Well,  for  example.  I  don't  think  that  the— let's  say.  a 
stronger  case  can  be  made  for  not  excluding  from  its  scope  such 
communications,  perhaps  the  strongest  case  that  can  be  made,  certainly 
not  excluding  commimications  with  the  officials  outside  of  the  Anti- 
trust Division,  but  still  in  the  Justice  Department. 

T  mean,  when  Attornev  General  Ramsey  Clark  was  asked  to  meet 
with  a  whole  arrav  of  auto  officials  and  their  lawyers  on  the  smog 
case,  those  were  rather  important  meetings,  and  I  believe  the  Anti- 
trust Division  chief  was  there.  And  I  think  it  is  important  for  the 
public  to  know  that. 

I  think,  since  the  Attorney  General  is  inescapably  a  political  figure, 
whatever  mav  be  said  about  the  Antitrust  chief,  that  amounts  to  an 
argument.  I  think,  quite  compelling,  that  this  information  be  logged 
and  made  public. 
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Mr.  Greex.  When  a  defendant  in  an  antitrust  case  or  his  counsel 
petition  the  Antitrust  staff,  or  the  head  of  the  Antitrust  Division,  that 
is  normal  and  unextraordinary.  When  they  petition  or  perhaps  lobby— 
if  it's  true,  and  I  agree,  that  the  Attorney  General  is  more  of  a  politi- 
cal figure — the  Attorney  General,  that  is  more  extraordinary  and  rare. 

Therefore,  I  think  the  latter  should  be  logged  and  made  publicly 
available  information,  although  it  doesn't  necessarily  mean  that  we 
would  urge  the  logging  of  contacts  in  the  Antitrust  Division,  but 
"Yes"  in  the  Attorney  General's  Office. 

Mr.  Nader.  There'  are  interesting  patterns  that  can  be  developed, 
however,  even  within  the  Antitrust  Division.  Let's  assume,  for  ex- 
ample, that  a  major  Washington  law  firm's  senior  partner  has  had  a 
long  friendship  with  the  Antitrust  chief.  It  is  important  to  determine 
whether  that  friendship  has,  in  effect,  led  to  direct  telephone  calls 
and  meetings  between  the  lawyer  and  the  Antitrust  chief  instead  of 
going  through  more  routine  channels  with  section  chiefs  as,  say,  other 
partners  in  other  Washington  lawfirms  might  have  to,  if  they  didn't 
know,  personally,  the  Antitrust  chief. 

So  there  are  interesting  patterns  that  could  be  developed  for  public 
appraisal  with  the  logging  of  such  contacts. 

5lr.  Levixe.  Do  you  think  that  it  is  possible  that  logging  conver- 
sations such  as  this  might  inhibit  settlement  discussions  ? 

Mr.  Greex.  Only  to  the  extent,  I  think,  that  they  are  illegitimate. 
If  you  call  and  say,  "We  have  a  proposal  and  we  would  like  to  meet 
Avith  you,"  and  that  is  logged,  the  fact  that  they  are  coming  in  to 
meet  with  you,  that  is  normal  and  and  that  is  what  the  process  wants 
to  encourage. 

But  if  this  happened  in  the  ITT  case,  where  an  ITT  official  at  a 
party  discusses  the  case  with  the  Attorney  General  of  the  United 
States — if  that  is  discouraged,  that  is  what  we  want  to  discourage. 

We  don't  want  to  discourage  legitimate  consent  decrees,  but  the 
extent  to  which  they  are  reduced  in  number  may  reflect  the  fact  that 
they  are  illegitimate  to  start  with. 

Mr.  Xader.  If  I  may  provide  a  personal  experience  that  I  think  is 
interesting  on  that  point :  When  I  was  a  member  of  the  Motor  Vehicle 
Advisory  Council,  Department  of  Transportation,  at  the  first  meeting, 
I  suggested,  before  all  the  other  members,  that  the  meetings  be  held  in 
public,  and  that  the  press  be  invited,  and  anybody  who  wants  to  at- 
tend can  come. 

The  representative  of  Firestone  said  that  would  be  inadvisable  be- 
cause it  would  inhibit  communication  and  Candid  opinions  by  the 
members  of  the  Advisory  Committee,  at  which  point  I  asked  him 
whether,  indeed,  he  would  say  anything  before  me,  that  he  would  be 
inhibited  in  saying  if  it  was  made  public  to  people  who  wanted  to  come 
in  and  attend  the  meeting. 

And  obviously  he  wouldn't.  I  don't  want  to  draw  that  as  a  compelling 
analogy  on  all  fours,  but,  basically,  many  things  which  should  be  in- 
hibited because  they  are  improper  or  they  are  implied  in  the  sense  of 
external  influences  and  upper  level  contacts,  would  be  inhibited  if 
there  was  a  more  open  logging  of  these  kinds  of  contacts. 

I  think  the  next  10  years  are  going  to  show  at  the  State  and  Federal 
administrative  level  an  unrelenting  pressure  for  more  and  more  open- 
ness in  terms  of  these  kinds  of  contacts. 
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Mr.  Levine.  I  wonder  if  it  makes  any  sense  to  log  all  of  the  contacts 
with  the  court,  allowing  the  judge  the  discretion  to  determine  whether 
or  not  certain  of  the  contacts  will  be  released.  For  example,  contacts 
between  counsel  of  record  or  contacts  between  members  of  the  Justice 
Department,  or  contacts  that  for  other  reasons,  the  Division  feels  may 
not  need  to  be  exposed  to  public  scrutiny,  but  which  should  be  pro- 
vided if  there  is  an  indication  or  pressure,  and  that  the  judge  should 
make  that  determination. 

Or  do  you  feel  that  all  these  contacts  should  be  logged  in  public  in  the 
first  instance? 

Mr.  Greex.  I  don't  think  that  is  a  judicial  determination.  What  we 
are  talking  about  is  democratic  access,  which  is  a  political  judgment 
for  you,  for  Congress  to  make,  and  I  would  favor  it  because  I  would 
want  to  know  who  has  access  and  how  frequently  to  public  officials; 
and  they  will  know  how  often  I  visit  public  officials,  also. 

It's  not  a  relevant  decision  for  a  judge  to  make  in  the  context  of  de- 
ciding on  the  merits  of  a  legal  issue.  Also,  we  are  talking  now  very 
specifically  about  counsel  of  record  and  the  Justice  Department,  or  the 
Attorney  General.  But  we  are  flatly  very  favorably  disposed  toward 
the  logging  of  contacts  with  other  agencies  in  Government,  and  there 
seems  no  justification  Avhen  you  visit  John  Connally,  Secretary  of  the 
Treasury  on  an  antitrust  case,  and  the  resulting  memos  show  that  the 
purpose  was  straight  political  pressure,  that  that  shouldn't  be  made 
public. 

Mr.  Xader.  It  shouldn't  only  be  implied  that  political  pressure 
would  be  minimized  with  this  kind  of  logging.  It  is  also  a  matter  of 
sensitivity  that  tends  to  be  diminished  by  Government  officials  who 
continually  spend  so  much  of  their  time  just  hearing  one  point  of 
vnew. 

For  instance,  if  the  Department  of  Defense's  operations  in  chemical 
warfare  in  Vietnam  were  more  open  to  scrutiny  at  an  earlier  time  than 
they  were  disclosed,  I  think  there  would  have  been  some  people  in  the 
Department  of  Defense,  who  reacting  to  the  public  response  to  this, 
might  have  become  more  sensitive,  as  indeed  they  did  later  on,  after 
the  Scientific  Report  of  Harvard  Professor  ^Messelson  was  released. 

It's  just  not  only  a  matter  of  political  pressure;  it's  also,  I  think, 
exposing  the  Government  official  to  the  kinds  of  ideas  and  the  kinds 
of  values  that  might  provoke  a  reassertion  of  part  of  the  official's  in- 
tellect and  conscience  that  has  been  subjected  to  atrophy  because  of  that 
one-sided  exposure. 

Mr.  Levixe.  S.  782.  as' now  drafted,  includes  criminal  as  well  as  civil 
cases.  And  since  consent  decrees  are  not  entered  in  criminal  cases, 
the  provisions  of  S.  782  don't  really  apply  as  readily  to  those  as  they 
do  to  civil  cases. 

But  I  am  Avondering  if  it  Avouldn't  be  a  good  idea  to  draft,  another 
bill  which  sets  up  some  similar  requirements  before  nolo  pleas  are 
accepted  in  criminal  cases. 

Presently  the  acceptance  of  a  nolo  plea  is  discretionary  with  the 
judge,  and  the  requirements  that  I  am  thinking  about  are.  for  example, 
tliat  the  judge  make  a  finding  that  a  plea  of  nolo  is  in  the  public  in- 
terest before  the  ])]ea  is  accepted,  and  that  the  public  be  advised  that 
a  nolo  plea  is  offered,  and  their  comment  considered. 
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I  am  -wonderinoj  what  your  reactions  are  to  those  thoughts. 

Mr.  Green.  I  think,  i\t  a  mininuim,  I  would  support  that  because 
there  is  a  direct  analofry  between  consent  decrees  and  nolo  decrees  in 
that  neither  provides  prima  facie  evidence  to  later  potential  treble 
damage  liti;2:ants. 

Each  permit  the  corporation  to  say,  as  they  frequently  say — this  is 
not  a  hypothetical — that,  ''Well,  we  settled  the  technical  problems,  and 
there  wasn't  anythino;  seriously  at  stake." 

I  would  <ro  further,  if  not  to  abolish  a  nolo  plea,  to  insist,  as  Senator 
Hart's  2512  did  6  years  ago.  that  prima  facie  liabilities  do  attach  to 
a  nolo  plea. 

To  those  who  would — as  has  been  argued  in  the  consent  decree  proc- 
ess— fear  that  you  would  lose  nolo  pleas,  I  would  only  point  to  the 
fact  that  when  judges  refused  the  offer  of  nolo  pleas  25  times  in  the 
1960"s,  when  the  Department  urged  that  they  refuse  it,  between  15  and 
20  of  those  times  the  defendant  then  pleaded  guilty.  They  did  not  insist 
on  a  full  trial. 

So  that,  if  you  insisted  on  a  prima  facie,  either  in  the  consent  decree 
process  or  the  nolo  process,  I  still  think  you  wouldn't  have  many  trials, 
because  the  facts  of  the  matter  are  often  so  clear  that  a  defendant 
knows  that  a  trial  would  simply  be  worthless. 

]Mr.  Xader.  Xot  only  that,  I  think  corporations  are  more  wary  of  the 
amount  of  material  they  reveal  on  the  public  record  at  trial. 

Many  of  the  systematic  scholarly  criticisms  of  corporate  behavior — 
for  example,  there  is  one  done  by  Professor  Mueller  on  the  Cellophane 
case,  which  was  almost  based  entirely  on  court  records. 

One  of  the  great — perhaps  the  greatest  failure  of  the  Antitrust 
Division  over  the  years  is  its  lack  of  zeal  in  taking  these  matters  to 
trial  and  providing  the  kind  of  public  documentation  that  I  think 
the  public  deserves,  as  well  as  those  who  are  more  directly  offended  or 
affected  by  the  violation. 

That  is  a  very  important  factor  in  the  corporation's  calculations,  as 
to  whether  to  take  a  hard  line  on  this  matter  or  not. 

Mr.  Levixe.  1  would  like  to  move  briefly  to  Mr.  Green's  testimony 
on  penalties,  and  just  ask  you  one  question.  Tliat  is  whether  or  not  you 
feel  that  a  minimum  penalty,  a  minimum  fine — you  did  talk  in  terms 
of  a  minimum  jail  sentence — but  do  you  feel  that  a  minimum  fine 
might  be  an  acceptable  or  constructive  amendment  to  this  type  of 
legislation? 

Mr.  Greex.  Parenthetically,  my  orally  delivered  testimony  was  the 
testimony  of  both  myself  and  Mr.  Nader. 

As  argued,  I  think  only  a  minimum  fine  or  incarceration  is  adequate 
to  deter  an  action  which  is  so  profitable  for  its  perpetrators.  We  are 
here  dealing  not  with  a  crime  of  passion,  which  perhaps  cannot  be 
deterred  by  penalties,  no  matter  how  great,  but  a  crime  of  obvious  pre- 
meditation. And  as  noted,  serious  penalties  can  successfully  deter — 
deference  being  one  of  the  major  goals  of  the  criminal  process — just 
such  activities. 

Again,  an  absolute  fine — which  is  a  myth,  because  it  is  not  imposed 
anyway — is  a  charade  that  we  are  all  indulging  in.  I  cannot  see  its 
benefit  ultimately. 
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Mr.  Levine.  Your  testimony  suggests  a  wide  variety  of  additional 
questions.  In  the  interest  of  time,  at  least  at  this  point,  I  would  like  to 
see  if  minority  counsel  has  any  questions  that  he  would  like  to  ask. 

Mr.  Chumbris.  Thank  you.  Well,  I  might  as  well  take  you  first,  Mr. 
Green,  touching  on  a  point  that  Mel  Levine  was  just  talking  with  you 
about. 

A  few  years  ago  before  this  subcommittee  we  had  two  bills  simulta- 
neously. One  was  to  increase  penalties  from  $50,000  to  $500,000,  and  a 
bill  to  amend  the  law  so  that,  as  a  result  of  the  treble  damage  suits,  the 
defendant  would  only  be  able  to  deduct  from  his  taxes  one-third, 
rather  than  the  three-thirds  that  the  defendant  would  have  been  given 
the  privilege  to  do  under  the  ruling  of  the  Internal  Revenue  Service. 

Our  subcommittee  did  not  have  a  chance  to  act  on  the  deduction  of 
the  tax  bill,  but  it  was  taken  care  of  on  the  floor  by  an  amendment  to 
a  pending  bill,  and  the  bill  did  become  law.  This  means,  from  the  testi- 
mony we  have  received  in  previous  cases — that  in  one  case  of  a  $40  mil- 
lion settlement,  but  to  make  my  example  simpler,  let  us  say  it  was  a  $45 
million  settlement  as  a  result  of  a  treble  damage  suit. 

Prior  to  that  law,  the  entire  $45  million  would  be  deductible.  Under 
the  new  law,  only  one  third  of  it  could  be  deducted,  and  the  other  $30 
million  would  be  taxable. 

Forty-eight  percent  of  $30  million  is  $14,400,000  that  the  defendant 
now  would  have  to  pay  in  taxes  if  it  occurred- after  this  new  law. 

So,  in  a  sense,  one  of  the  points  that  you  are  raising — a  fine  of  10 
percent  of  the  profits  of  the  price-fixed  product  has  now  become  a  law 
but  in  a  different  sense  from  what  you  had  in  mind.  It  is  a  deterrent 
to  the  corporations  that  would  be  violating  the  type  of  law,  like  price 
fixing,  which  would  lead  to  treble  damage  suits  resulting  in  what  you 
might  call  a  fine  of  $14,400,000  for  this  particular  case. 

I  am  only  bringing  that  out  to  show  that  something  has  been  devel- 
oped by  Congress  which  would  deter  a  company. 

Mr.  Nader.  May  I  just  comment  on  that,  Mr.  Chumbris? 

That  philosophy  of  antitrust  enforcement  against  antitrust  crime  is 
quite  different  from  the  philosophy  underlying  the  enforcement  of 
street  crime  laws. 

For  instance,  if  a  burglar  came  into  a  person's  house  and  stole 
$3,000  and  then  was  apprehended,  the  Government  would  never  say, 
"Well,  let's  just  fine  him  $500,  because  he  is  going  to  be  sued  for  a 
massive  amount  of  civil  liability  for  assault  and  battery  by  the  home- 
owner whom  he  struck." 

The  Government's  position  is  they  get  it  all  back.  And  I  think  one 
of  the  most  outrageous  trends  in  the  entire  law  of  antitrust  is  that 
you  can  hardly  point  to  a  single  instance — even  billion  and  a  half  dol- 
lar price-fixing  conspiracies — where  the  companies  came  out  with  any- 
thing other  than  a  very  substantial  ])rofit,  even  after  the  maximum 
enforcement  against  them,  in  terms  of  economic  reparations  and  fines. 

The  General  Electric-AJJis  Chalmers-Westinghouse  cases,  the  tetra- 
cycline cases,  the  plumbing  fixtures  manufacturers  cases,  all  were  tre- 
mendous price-fixinff  conspiracies.  They  were  A^ery,  very  profitable  and 
then,  when  you  add  interest  over  a  10-year  period,  you  almost  double 
your  money.  And  the  fines  were  utterly  trivial. 
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I  think  that  the  real  deterence  in  antitrust  law  is — if  it  costs  the 
companies  far  more  when  they  ^et  caught  than  they  profit,  so  that,  in 
terms  of  their  own  economic  motivation,  it  does  not  pay,  and  it  does 
not  pay,  perhaps,  by  an  order  of  magnitude  of  two  or  three. 

Mr.  Green.  Mr.  Chumbris.  if  I  could  just  correct  one  statement  you 
made  about  that  revenue  ruling.  You  are  not  allowed  to  deduct  two- 
thirds  of  the  treble  damages  if  the  private  case  followed  a  successful 
Government  prosecution. 

That  is  not  a  minor  qualification,  because,  if  there  are  damages  suc- 
cessfully obtained  and  there  was  not  an  original  Government  prosecu- 
tion, then  it  is  deductible  as  always.  So  it  is  not  as  absolute  as  you 
indicated. 

And  then  factually,  that  would  lead  me  to  ask :  In  what  percentage 
of  successful  criminal  prosecution  are  the  treble  damages  finally 
obtained  ?  I  do  not  know  that  anyone  knows — perhaps  the  adminis- 
trative conference  could  do  this  better  than  either  of  us — but  until  you 
can  show  that  that  is  frequent  enough  to  deter,  even  the  reversal  of 
the  1962  revenue  ruling,  the  compromise  reversal,  does  not  in  any  way 
show,  other  than  conceptually,  that  firms  are  deterred. 

Its  probable  infrequency  argues  for,  I  think,  the  new  method  that 
we  proposed  today. 

Mr.  Nader.  I  think  the  case  can  be  made  that  one  would  have  to 
strain  history  to  find  a  treble  damage  law  suit  that  even  equaled  the 
ratio  of  1  to  1,  before  interest  is  added. 

Tlie  GE-Allis  Chalmers-Westinghouse  and  the  coconspirators,  I  be- 
lieve they  all  ended  up  paying  a  total  of  $500  million.  Anybody  that 
has  followed  that  conspiracy  knows  that  the  bilk  over  a  period  of  a 
decade  was  far  greater  than  that.  If  you  add  interest,  it  is  far  greater 
than  that. 

Mr.  Chtjmbris.  This  point  that  we  are  discussing  right  now  was  part 
of  the  testimony  in  the  more  recent  hearing  on  the  increased  penalties 
bill,  several  years  ago ;  and  I  am  not  using  it  as  an  argument  against 
the  increased  penalties  bill.  The  cases  that  you  were  referring  to  all 
occurred  prior  to  this  law. 

Only  time  will  tell  whether  it  would  be  a  deterrent  to  company  "X," 
that  figures  if  they  get  caught  and  they  will  be  indicted  criminally  for 
price  fixing,  and  as  a  result  of  that  conidction  or  plea  of  guilty,  or  even 
if  there  is  a  nolo  and  still  a  tremendous  treble  damage  results  from  it 
and  they  are  going  to  get  stuck  with  the  $14,400,000  cost.  They  would 
not  have  had  to  worry  about  such  a  cost  prior  to  that  time. 

That  is  primarilv  what  vou  are  looking  for,  whether  vou  increase  it 
from  $50,000  to  $500,000  to"^  deter  them,  or  whether  this  $14  million  will 
be  a  deterrence,  that  is  what  was  debated  in  that  previous  hearing. 

I  only  bring  it  up  because  you  used  the  example  of  a  percentage  as 
the  basis  for  this  particular  type  of  deterrence. 

For  you,  Mr.  Nader,  you  pointed  out  on  page  11 : 

If  approved  and  passed,  S.  782  could  focus  a  little  sunshine  on  the  formerly 
private  preserve  of  Government  and  business. 

Let's  assume  that  the  bill  is  not  improved  and  is  passed  as  it  is,  or 
it  is  passed  with  certain  amendments  that  delete  certain  provisions  of 
the  bill,  would  you  still  support  it  ? 
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Mr.  Green.  Are  you  saying  if  everything  we  support  in  it  is  deleted, 
will  we  support  it  ?  No. 

If  you  are  saying,  if  it  is  not  improved  at  all,  I  personally  would  still 
support  the  consent  decree  part  of  S.  782,  but  not  the  criminal  penal- 
ties or  amendments  to  the  Expediting  Act. 

Mr.  Chumbris.  There  are  several  witnesses  who  feel  as  strongly  as 
you  do  about  some  of  these.  For  instance,  Victor  Kramer  asked  for 
some  deletions,  to  take  out  the  criminal  aspects  altogether.  He  also  said 
other  types  of  cases  would  be  just  a  waste  of  time,  ]ust  concentrate  on 
certain  types  of  cases. 

Suppose,  then,  the  Senators  said,  "Fine,  we  will  take  Victor  Kramer's 
point  of  view,"  or,  let's  say,  Donald  Turner's.  You  have  already  read 
part  of  his  letter  with  some  of  his  suggestions. 

Now,  the  City  Bar  of  New  York  has  some  suggestions.  They  were 
in  favor  of  the  bill.  And  Mr.  Blecher  from  California  testified. 

Assuming  that  a  bill  is  reached  as  a  result  of  the  composite  testimony 
and  evaluation  of  that  composite  testimony,  how  would  you  react  to 
the  bill,  or  are  you  insisting  on  all  or  nothing  at  all  ^ 

Mr.  Green.  Of  course,  we  would  have  to  see  the  composite  bill.  We 
cannot  speculate  on  what  does  not  exist. 

Mr.  Chumbris.  That  is  all.  Thank  you. 

Mr.  Levtne.  I  have  a  variety  of  additional  questions,  but  in  the  inter- 
est of  time,  I  would  like  to  request  that  we  might  be  able  to  submit 
some  of  those  to  you  in  writing,  particularly  with  regard  to  the  pro- 
posed modifications  of  the  bill,  some  of  which  I  think  merit  very 
serious  consideration. 

If  you  could  respond  to  written  questions  on  that,  it  would  be  enor- 
mously helpful. 

I  would  like  to  make  one  comment,  and  that  is  that  wdth  regard  to 
Mr.  Nader's  suggestion  of  a  4-year  cutoff,  I  think  that  that  is  some- 
thing worth  serious  consideration.  It  is  an  intriguing  point,  and  I  will 
be  interested  in  Professor  Turner's  comments  on  that. 

But  I  think  this  has  certainly  been  a  very  helpful  and  constructive 
suggestion,  as  has  been  the  rest  of  your  testimony.  Again,  in  Senator 
Tunney's  absence,  I  want  to  thank  you  very,  very  much  for  your  help. 

Mr.  Nader.  Thank  you  very  much. 

Mr.  Bangert.  Our  next  witnesses  will  be  Mr.  Bradley  M.  Thomp- 
son, accompanied  by  Mr.  Theodore  A.  Serrill,  representing  the  Na- 
tional Newspaper  Association. 

STATEMENT  OF  BRADLEY  M.  THOMPSON,  PUBLISHER,  DETROIT 
LEGAL  NEWS,  DETROIT,  MICH.,  ACCOMPANIED  BY  THEODORE  A. 
SERRILL,  EXECUTIVE  VICE  PRESIDENT  OF  THE  NATIONAL 
NEWSPAPER  ASSOCIATION 

Mr.  Thompson.  Thank  you,  gentlemen,  for  allowing  me  a  part  of 
your  time  today.  And  my  special  thanks  to  Professor  Turner  for  his 
courtesy  in  allowing  me  to  speak  first. 

My  name  is  Bradley  M.  Thompson.  I  am  accompanied  by  Theodore 
A.  Serrill,  executive  vice  president  of  the  National  Newspaper  Asso- 
ciation. I  am  the  publisher  of  the  Deti'oit  Legal  News,  a  newspaper  in 
Detroit,  Mich.  The  circulation  of  the  Legal  News  is  about  3,000, 
primarily  among  judges,  lawyers,  business  people,  and  public  officials. 
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I  have  been  a  member  of  the  National  Newspaper  Association  for 
many  years.  I  am  presently  a  director  of  the  Printing;  Industries  of 
America,  a  member  of  the  Lej^islative  Committee  of  the  Michigan 
Press  Association  and  the  Public  Notice  Committee  of  NNA. 

The  National  Newspaper  Association  represents  the  interests  of 
about  8,500  community  newspapers  across  the  United  States. 

NNA  has  a  limited,' but,  we  believe,  significant  interest  in  Senate  bill 
782,  sponsored  by  Senators  John  Tunney  and  Edward  Gurney;  and 
Senate  bill  1088.*sponsored  by  Senator  Birch  Bayh.  These  bills  would 
require  publication  of  the  terms  of  proposed  judgments  in  Govern- 
mental civil  and  criminal  antitrust  acts,  set  up  a  procedure  for  public 
comment,  and  extend  the  effective  date  to  at  least  60  days  after  filing 
of  the  agreement,  and  make  other  provisions. 

Tt  is  not  the  purpose  of  this  association  to  support  or  oppress  en- 
actment of  this  type  of  legislation,  although  as  a  matter  of  principle, 
we  do  endorse  any  legislation  which  allows,  whenever  possible,  public 
participation  in  the  decisionmaking  processes  of  our  legislative,  execu- 
tive, and  judicial  branches  of  Government.  With  that  in  mind,  NNA 
does  endorse  tlie  concepts  involved  in  the  subject  legislation. 

The  interest  of  NNA  is,  however,  specific;  and  as  stated,  it  is  not 
our  purpose  to  discuss  the  pros  and  cons  of  the  legislation  itself,  but 
rather  to  insure  that  the  public  interest  is  served  if  such  legislation  is 
enacted. 

NNA  is  interested  in  assuring  that  should  this  legislation  become 
law,  it  will  protect  the  public  by  guaranteeing  opportunities  for  pub- 
lic awareness  of  the  terms  of  proposed  consent  decrees  and  other  mat- 
ters, as  well  as  opportunities  to  comment. 

S.  1088  already  provides  for  public  notices  in  newspapers.  We  sim- 
ply wish  to  strengthen  those  requirements  and  make  them  more  spe- 
cific. We  urge  the  committee  to  include  newspaper  public  notices  in 
any  bill  it  recommends. 

Our  initial  suggestion,  therefore,  is  for  the  committee  to  include 
public  notice  in  newspapers  in  the  bill  it  recommends.  Public  notice 
through  the  Federal  Register  is  not  an  adequate  means  of  informing 
the  public  at  large. 

The  readership  of  the  Federal  Register  is  extremely  limited  even 
in  the  Nation's  Capital.  We  agree  with  the  sponsor  of  S.  1088  that  the 
notice  should  be  contained  at  least  in  newspapers  published  in  Wash- 
ington, D.C.,  in  the  district  where  the  case  is  pending,  as  well  as  such 
other  districts  ns  the  court  may  determine. 

If  we  are  faced  with  a  situation  that  concerns  a  company  or  a  case 
in  Detroit,  notification  should  be  in  Detroit  or  Salt  Lake  or  Los  An- 
geles; wherever  the  matter  is,  notice  ought  to  be  given  in  that  area. 

S.  782  sets  forth  certain  items  which  the  "Public  Impact  Statement" 
must  contain.  We  suggest  that  the  final  bill  should  also  require  that 
the  statement  contain  in  addition :  (1)  a  list  of  the  materials  available 
to  the  public  in  a  specific  case  as  a  result  of  this  legislation;  (2)  where 
such  material  may  be  inspected;  and  (3)  a  specific  invitation  for  the 
public  to  comment  during  a  stated  period  of  time. 

We  note  that  S.  1088  would  require  publication  of  the  notice  for  7 
days  over  a  period  of  2  weeks  in  newspapers  of  general  circulation : 
(1)  in  the  district  in  which  the  case  has  been  filed;  (2)  in  Washing- 
ton, D.C. ;  and  (3)  in  such  other  districts  as  the  court  may  direct. 
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We  suggest  that  the  number  of  publications  be  reduced,  but  that  the 
period  oi  publication  be  extended  to  cover  3  weeks ;  one  publication  a 
week  for  3  weeks. 

We  make  this  suggestion  because  of  the  common  occurrence  today 
of  vacations,  2-  and  3-week  vacations.  By  publishing  for  at  least  a 
3-week  period,  that  would  cover  a  minimum  of  15  days,  the  sponsors 
of  this  legislation  can  be  assured  that  even  persons  who  are  out  of  a 
city  on  vacation  or  other  matters  for  2  weeks  or  more  will  be  sure  of 
an  opportunity  to  read  the  notice. 

I  think  Judge  Wright,  when  he  spoke  to  you,  touched  on  two  points 
here.  One,  there  are  many  cases  involved  in  this  type  of  ruling  that 
involve  the  public.  He  mentioned  specifically  the  pension  fund  of — I 
think  it  was  L.T.B. 

He  also  spoke  of  cost.  Let  me  set  your  mind  to  rest  regarding  cost. 
We  are  talking  about  a  notice  or  notices  which  probably  might  be  in 
the  neighborhood  of  $25.  not  more  than  $50.  If  they  were  very,  very 
long,  they  might  be  more  than  that.  I  can't  conceive  of  a  notice  in  this 
matter  that  would  exceed  $100.  And  when  you  are  talking  about  the 
number  of  people  involved,  the  amount  of  money  involved  is  nominal. 

Mr.  Levine.  Can  I  interrupt  you  for  one  moment  ?  Are  you  talking 
about  $100  now  per  notice,  or  a  total  of  $100  ? 

Mr.  Thompson.  I  am  talking  about  a  total  of  $100.  In  other  words, 
a  notice  published,  as  we  recommend,  three  times  in  an  affidavit  of 
publication,  it  would  be  rare  that  it  would  be  a  $100. 

Specifically,  we  recommend  that  the  public  notice  or,  if  you  wish, 
the  public  impact  statement  provision  in  the  final  bill  read  as  follows : 

(A)  by  publishing  once  per  week  (on  the  same  day  each  week)  for  three  succes- 
sive weeks  in  one  or  more  newspapers  published  in  the  district  in  which  the  case 
has  been  filed  and  in  Washington,  District  of  Columbia,  and  in  such  other  districts 
as  the  court  may  direct  a  notice  containing  the  following: 

(1)  the  nature  and  purpose  of  the  proceeding ; 

(2)  a  description  of  the  practices  or  events  giving  rise  to  the  alleged  violation 
of  the  antitrust  laws  ; 

(3)  an  explanation  of  the  proposed  judgment,  the  relief  to  be  obtained  thereby, 
the  anticipated  effects  on  competition  of  that  relief  and  an  explanation  of  any 
special  circumstances  giving  rise  to  the  proposed  judgment  or  any  provision  con- 
tained therein ; 

(4)  the  remedies  available  to  potential  private  i>laintiffs  damage  by  the  alleged 
violation  in  the  event  that  the  judgment  is  entered  ; 

(5)  a  description  of  the  procedures  available  for  modification  of  the  judgment : 

(6)  a  description  and  evaluation  of  alternatives  to  the  proposed  judgment  and 
the  anticipated  effects  on  competition  of  such  alternatives  ; 

(7)  a  list  of  the  materials  available  to  the  public  as  a  result  of  the  case  and  the 
places  where  such  material  is  available  for  public  inspection  ;  and 

(8)  an  invitation  to  members  of  the  pubic  to  send  their  comments  on  the  terms 
of  the  proposed  consent  decree  or  judgment  or  other  settlement  to  the  Attorney 
General. 

The  party  responsible  for  making  the  publication (s)  shall  file  sworn  proof  of 
publication  and  copies  of  the  notices  as  published  by  the  court. 

This  association  is  not  opposed  to  the  idea  of  the  same  statement 
beinjr  published  in  the  Federal  Register  or  for  that  matter,  as  news 
stories  in  newspapers  and  other  media.  But  the  only  way  to  be  sure 
that  the  notice  Avill  reach  the  public  in  every  given  case,  including 
those  where  media  editors  may  judge  to  be  of  little  news  value,  is  to 
require  their  publication  as  a  public  notice  in  newspapers. 
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What  we  are  askin<r  is  public  notice  to  which  the  reasonable  person 
may  respond  should  he  desire. 

To  the  thousands  of  newspaper  publishere  whose  interests  are  repre- 
sented by  NNA,  public  notice  means  nothing  less  than  an  official 
notice  in  newspapers.  It  is  our  hope  that  the  sponsors  of  this  important 
legislation  and  the  members  of  the  Senate  Subcommittee  on  Antitrust 
and  Monopoly  Legislation  share  this  concept.  We  firmly  believe  that 
any  other  type  of  notice  to  the  public  in  this  age  of  modern  communi- 
cation is  woefully  inadequate. 

For  notices  to  the  public  to  serve  the  needs  of  the  public,  they  must 
be  designed  to  reach  as  many  people  as  possible.  Notices  in  newspapers 
are  specifically  designed  to  achieve  this  goal. 

Let  me  thank  you  all  again,  and  again  to  you,  Professor  Turner, 
my  thanks.  If  there  are  questions,  I  will  be  happy  to  answer  them. 

'Mr.  Levixe.  Thank  you  very  much.  I  have  several  brief  questions. 
The  most  important  one  you  addressed — the  most  important  question 
of  mine  you  addressed  yourself  to  in  your  response  with  regard  to 
costs.  And  it  is  good  to  hear  that  the  cost  will  be  as  minimal  as  you 
indicated  they  will  be. 

Your  point  that  not  many  people  read  the  Federal  Register,  I 
believe,  is  a  good  one.  And  your  suggestion  that  the  public  impact 
statement  may  be  published  in  general  newspapers,  newspapers  in 
general  circulation,  is  also  a  good  one. 

I  note  that  you  recommend  that  the  number  of  publications  be 
three.  And  you  specifically  refer  to  that  in  lieu  of  Senator  Bayh's 
suggestion  in  S.  1088  that  there  be  seven.  But  I  was  not  quite  clear 
on  why  you  felt  that  three  would  be  adequate  as  opposed  to  seven. 
Could  you  just  elaborate  on  that  for  a  moment  or  two  more. 

Mr.  TnoMPSox.  It  seems  to  be  a  popular  length  of  time;  three 
notices. 

Mr.  Levixe.  Weekly?  Once  per  w^eek? 

Mr.  Thompsox.  Once  per  week  for  3  weeks.  Obviously,  it  is  not  going 
to  get  everybody,  but  by  and  large  it  does  give  people  an  opportunity 
who  for  some  reason  miss  the  first  notice  to  pick  up  on  a  second  or 
even  a  third. 

Again,  I  would  say  it  is  what  the  reasonable  person  has  a  right  to 
expect.  If  you  could  publish  it  40  times,  you  are  still  going  to  miss 
some  people.  We — ancl  this  is  a  digression,  but  just  for  a  moment — we 
publish  mortgage  foreclosure  notices. 

We  did  a  study,  and  we  noted  as  far  as  redemption  of  a  mortgage 
under  a  foreclosure  proceeding,  they  generally,  if  they  were  going  to 
redeem,  did  it  in  the  first  5  weeks.  The  notice  was  there.  They  did  it 
within  5  weeks.  Occasionally,  because  they  were  playing  some  money 
games,  they  would  let  it  go  to  the  13th  week. 

We  have  now  legislation  in  Michigan  reducing  it  to  five.  So,  appar- 
ently, something  in  the  neighborhood  of  three  is  a  good  number. 

Mr.  Levixe.  Is  there  any  particular  day  of  the  week  which  is  better 
than  any  other  day  of  the  week  ? 

Mr.  Thompson.  No,  no,  I  happen  to  be  a  daily  newspaper.  So,  if 
you  wanted  to  have  what  the  Senator  originally  proposed,  that  would 
be  fine  with  me.  But  I  think  that  notices  are  read  by  the  commercial 
interests  on  a  very  regular  basis. 
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Mr.  Levine.  Let  me  ask  you  one  other  thing  just  on  the  adequacy  of 
the  notice.  I  have  no  idea  what  page  of  the  newspaper  these  notices 
are  typically  published  upon.  But  I  wonder  whether  they  are  suffi- 
ciently prominent  so  that  a  large  cross  section  of  the  readership  of  the 
newspaper  would  be  exposed  to  the  notice  itself  or  whether  it  is  buried 
in  some  corner  of  the  newspaper,  and  nobody  ever  sees  it. 

Mr.  Thompson.  Mr.  Serril  would  like  to 

Mr.  Serrill.  May  I  comment  on  that,  I  will  give  you  my  experience 
over  a  good  many  years.  Some  of  the  best  read  portions  of  the  news- 
paper are  the  classified  items  in  the  newspaper. 

Our  readership  studies  show  that  public  notice  advertising  rates  all 
the  way  from  good  to  excellent  in  newspapers.  It  does  not  have  the 
readership  of  a  front  page  story  nor  possibly  of  the  comics  in  some 
newspapers.  But  it  has  a  rather  substantial  readership.  And  this  has 
been  continuous  over  many,  many  years. 

Mr.  Thompson.  I  might  also  comment  that  in  many  communities 
these  notices  would  be  published  in  papers  such  as  mine,  that  have  a 
substantial  readership  of  business  and  commercial  interests. 

Mr.  Serrill.  You  might  comment  on  the  number  of  cities  that  have 
papers. 

Mr.  Thompson.  Well,  almost  every  large  community  in  the  United 
States  has  either  a  weekly  or  a  daily  legal  newspaper. 

]\Ir.  Levine.  Is  there  a  way  of  estimating  how  widespread  the  pop- 
ulation is  that  is  reached  by  those  newspapers? 

Mr.  Thompson.  I  would  say.  from  the  response  by  people  coming 
into  our  office  and  asking  questions  and  things  like  that,  a  fairly  high 
percentage  I  would  say,  because  of  the  number  of  phone  calls  that 
we  receive  when,  for  some  reason,  either  we  are  late  getting  it  to  the 
post  office  or  the  post  office  has  a  problem  delivering  it.  our  switch- 
board is  deluged  by  calls,  not  necessarily  the  general  public,  but  again 
from  the  business  community,  saying,  ""Where  is  my  paper?  I  have 
to  have  it." 

Mr.  Levine.  I  understand.  The  reason  that  I  raise  that  is  that  we 
have  to  make  an  assessment  now.  considering  the  fact  that  some  costs 
are  involved,  as  to  whether  or  not  the  additional  costs  that  are  involved 
in  publication  in  these  newspapers  are  justified  by  the  reach  that  these 
newspapers  would  have  to  any  particular  community  in  comparison 
to  the  reach  of  the  readership  of  the  Federal  Register. 

Mr.  Thompson.  I  think  without  any  question,  considering  that  the 
notices  normally  would  be  in  the  $20  to  $30  range,  it  is  going  to  be 
very  minimal  for  the  great  amount  of  good  that  is  going  to  be  done. 

Mr.  Levine.  Let  me  ask  you  one  final  question.  On  page  3  of  your 
testimony,  you  recommended  a  variety  of  provisions  in  the  final  bill 
which  you  set  forth  at  length  on  that  page. 

One  of  those  provisions  Avas  a  requirement  by  legislation  that  publi- 
cation be  made  in  "one  or  more  newspapers."  And  that  was  the  specific 
statutory  language,  as  I  read  your  testimony,  that  you  suggest.  And  I 
wonder  how  we  assure  that  the  newspapers  selected  by  that  statutory 
language  will  reach  a  significant  portion  of  the  interested  population. 

Mr.  Thompson.  The  language  is  suggested  to  allow  flexibility  in 
each  case.  The  question  as  to  where  the  publication  would  be  placed 
obviously  would  probably  fall  to  the  Attorney  General  as  he  would  be 
the  one  preparing  it.  T  would  suspect  that  in — for  instance,  we  publish 
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many  notices  of  the  Alcoholic  Tax  Division  for  the  auctioning  off  of  a 
car  that  has  been  seized,  and  they  have  many,  many  responses. 

So,  I  would  presume  that  they  would  place  that  notice  in  our  area 
because  they  know  that  is  going  to  be  read.  They  could  obviously  place 
it  in  one  of  the  huge  metropotitan  papers,  but  the  legal  rate  in  those 
papers  is  substantially  higher.  So,  in  the  interest  of  both  informing 
and  economy.  I  think  notices  would  go  into  a  legal  paper.  In  a  smaller 
community  'like  East  Tawas.  :Mich.,  they  would  probably  go  into  a 
community  paper  because  the  rates  are  almost  identical. 

Mr.  Levine.  I  have  no  further  question,  but  Senator  Tunney  asked 
me  to  thank  you  very  much  for  testifying  and  to  apologize  to  you 
personally. 

Mr.  Thompson.  It  has  been  very  enlightening  to  be  here.  Thank 
you.  Are  there  any  other  questions? 

Mr.  Chumbris."^  All  I  want  to  do  is  to  welcome  you  back.  I  had  you 
over  on  the  Newspaper  Preservation  Act. 

Mr.  Serrill.  We  have  been  in  this  room  before,  Mr.  Chumbris.  We 
recognize  the  participants. 

Mr.  Thompson.  Thank  you  very  much. 

[Whereupon,  a  brief  recess  was  taken.] 

Senator  Tuxxey.  The  hearing  will  reconvene. 

Our  next  witness  is  Mr.  Donald — Prof.  Donald  F.  Turner,  It  is  a 
great  pleasure  to  have  you  with  us.  Professor  Turner.  I  know  that 
there  are  few  people  today  in  the  United  States  who  are  more  inti- 
mately acquainted  with  the  problems  attendant  to  the  enforcement 
of  antitrust  laws  in  this  country  than  are  you. 

I  believe  the  first  time  we  met,  back  in  1965,  when  you  were  the 
Assistant  Attorney  General  in  charge  of  the  Antitrust  Division — I 
certainly  want  to  welcome  you  to  the  committee,  and  I  sincerely  ap- 
preciate the  fa.ct  that  you  would  have  come  down  from  Cambridge 
and  have  given  us  the  opportunity  to  benefit  from  your  wisdom  in  this 
area. 

STATEMENT    OF   PROF.    DONALD    F.    TURNER,    LAW   SCHOOL   OF 

HARVARD  UNIVERSITY 

Dr.  Turxer.  Thank  you  very  much,  Mr.  Chairman,  and  I  appreciate 
the  invitation. 

As  has  been  disclosed  in  these  hearings,  I  wrote  a  letter  to  you  about 
a  week  ago.  in  which  I  suggested  some  substitute  provisions  for  your 
bill,  which  I  believe  would  substantially  meet  the  objections  that  have 
been  raised  by  present  and  past  enforcement  officials  who  are  con- 
cerned— and,  I  think,  legitimately  so.  and  I  am  sure  that  you  realize 
this — with  the  real  possibility  that  the  bill,  as  drafted,  would  tend 
to  encourage  intervention  or  attempted  intervention  in  run-of-the-mill 
antitrust  consent  decrees,  and  that  this  would  impose — and,  I  believe, 
rather  unnecessarily — additional  burdens,  both  on  enforcement  agen- 
cies and  the  courts. 

What  I  suggested  was  that  what  appears  to  me  to  be  the  principal 
concern— and  it  is  a  real  one— which  led  to  the  proposal  of  this  bill, 
namely,  that  the  Department  of  Justice  consent  to  decrees  only  after 
very  careful  consideration  of  all  relevant  factors,  and  that  they  not 
consent  to  decrees  under  undue  pressure  of  any  kind — these  could 
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be  met  without  establishing  as  a  routine  the  kind  of  procedures  that 
you  have  set  forth  in  your  bill. 

Hence,  my  basic  suggestion  was  that  the  requirement  that  the  Gov- 
ernment file  with  the  court  and  make  public  a  statement  of  the  rea- 
sons why  it  believes  a  particular  decree  is  in  the  public  interest  be 
limited  to  those  cases  in  which  the  decree  departs  in  material  respects, 
in  major  ways,  from  the  relief  that  has  been  requested  in  the  com- 
plaint, or  from  the  relief  that  is  normallv  obtained  under  established 
legal  principles  for  the  kind  of  violations  alleged. 

Now,  it  seems  to  me  that  those  are  the  cases  in  which  the  possibility 
that  the  public  interest  is  not  being  well  served  is  a  real  one;  that  in 
cases  in  which  the  decree  substantially  meets  the  relief  requested  in 
the  complaint  or  is  what  is  normally  obtained  for  violations  of  that 
kind,  that  there  is  no  necessary — indeed,  it  is  likely  to  be  a  waste  of 
effort — to  have  any  sort  of  full  inquiry  into  that. 

You  will  notice  that  in  making  my  proposal  I  did  not  want  to  create 
any  implication  that  the  district  courts  would  be  deprived  of  the  power 
which  they  now  have  to  request  the  Government  to  state  its  reasons  in 
any  case  in  which  the  court  thinks  it  ought  to.  Obviously,  that  should 
be  retained. 

But  it  seems  to  me  that  the  major  purpose  of  the  bill  can  be  served 
by  attempting  to  limit  its  scope  insofar  as  routine  cases  are  concerned. 

I  would  like  to  add  one  thing  further.  In  the  proposed  revisions  that 
I  sent  you,  I  deleted  altogether  subsections  2(d)  and  2(e),  as  con- 
tained in  the  present  bill.  Let  me  say  that  I  do  not  think  there  could 
be  any  serious  objection  to  retaining  the  first  sentence  of  subsection 
(d),  which  simply  provides  that  before  entering  any  consent  judg- 
ment proposed  by  the  United  States  under  this  section,  the  court  shall 
determine  that  entry  of  that  judgment  is  in  the  public  interest. 

]  see  no  real  objection  to  that.  I  think  that  is  thought  to  be  the  estab- 
lished law  now,  but  it  seems  to  me  that,  certainly  in  the  kinds  of  cases 
that  we  are  likely  to  be  most  concerned  with,  that  simple  provision 
would  be  a  not  inappropriate  one. 

I  would  still,  however,  think  it  preferable  to  eliminate  the  balance 
of  2(d)  and  2(e)  on  the  grounds  that  I  just  do  not  think  they  are 
necessary. 

I  think  the  courts  currently  have  ample  powers,  as  they  have  dem- 
onstrated, to  follow  whatever  procedures  are  necessary  to  make  any 
necessary  inquiry  in  determining  whether  the  decree  is  in  the  public 
interest. 

My  concern  really  is  the  same  as  the  one  expressed  by  Judge  Wright : 
namely,  that  to  specifically  spell  these  out  might  be  taken  as  an  indi- 
cation to  district  judges  that  they  really  ought  to  follow  these  proce- 
dures more  often  than  not. 

I  would  agree  completely  with  him  that  that  would  not  be  appro- 
priate. I  just  do  not  think  that  it  is  necessary  to  go  into  that  kind  of 
detail. 

Now,  I  think  that  that  is  all  that  I  would  have  to  say  preliminarily. 
T  will  be  happy  to  answer  any  questions. 

Senator  Tunxet.  "\^nien  you  refer  to  excessive  costs  in  your  letter 
to  me  of  S.  782.  would  you  spell  out  some  of  the  specific  costs  that  you 
are  referring  to? 
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Dr.  Turner.  Well,  the  bill  requires  the  Department  of  Justice  to  file 
a  statement,  together  with  every  consent  decree,  spelling  out  all  of  the 
things  that  the  bill  spells  out — nature  and  purpose  of  the  proceeding 
description  of  the  practices,  explanation  of  the  proposed  judgment, 
and  a  description  of  alternatives  to  the  proposed  judgment,  and  so  on 
and  so  forth. 

It  also  provides  that  the  Department  must  entertain  and  must  make 
a  written  response  to  all  comments  and  all  objections. 

You  know,  this  takes  time,  and  the  expense  may  not  be  overpower- 
ing, but  where  the  case  is  a  routine  case,  where  it  is  a  routine  complaint 
and  the  decree  is  responsive  to  the  allegations  in  the  complaint — pro- 
vides all  or  approximately  what  relief  you  would  normally  get — it 
just  seems  to  me  to  be  unnecessary  to  incur  these  costs. 

Second — and,  of  course,  this  is  a  speculative  matter,  and  speculation 
is  always  risky — it  would  be  my  prediction  that  if  the  bill  were  passed 
in  its  present  form  there  would  be  attempted  intervention  in  more  cases 
than  not. 

There  is,  as  I  am  sure  you  are  aware,  a  growing,  active  private 
plaintiffs  bar,  antitrust  bar.  Almost  inevitably,  if  there  is  a  Govern- 
ment case,  there  are  going  to  be  private  suits  in  the  wings. 

The  prospective  private  plaintiffs  have  their  lawyers,  and  their 
lawyers,  if  they  are  good  lawyers,  are  going  to  do  all  they  can  to  do 
what  they  can  do  for  their  clients  within  the  dimensions  of  the  Gov- 
ernment's case. 

It  just  seems  to  me  highly  probable  that  there  will  be  fairly  ex- 
tended, fairly  common  efforts  to  intervene  in  even  fairly  routine  cases. 

Even  if  intervention  is  denied,  as  a  matter  of  routine  the  Depart- 
ment does  not  object  to  a  court  hearing  what  they  have  to  say,  and 
there  will  be  some  proceedings  of  some  duration.  They  may  be  fairly 
abrupt,  may  be  fairly  brief;  but  in  the  cases  that  we  have  had  in  the 
past  few  years,  in  which  private  parties  have  attempted  to  intervene, 
the  proceedings  have  not  been  inconsiderable. 

Almost  invariably,  the  parties,  one  or  the  other  parties,  after  the 
court  has  entered  the  decree,  have  appealed  to  the  Supreme  Court.  This 
has  necessitated  further  work  within  the  Division  and  in  the  Solicitor 
General's  Office  to  file  answering  papers  to  these  appeals. 

Really,  what  I  am  saying  is:  I  could  not  attach  any  quantitative 
measure  to  these  costs.  The  question  I  raise  is :  Why  ?  Why  impose  these 
or  run  the  risk  of  imposing  these  where  there  really  is  not  much  pur- 
pose to  be  served  ? 

I  do  not  think  there  is  much  purpose  to  be  served,  at  least  not  enough 
of  a  purpose  to  warrant  these  kinds  of  costs,  where  the  cases  are  one 
in  which  the  consent  decree  pretty  closely  tracks  what  you  would 
expect  the  Government  to  get  after  litigation. 

Senator  Tuxxey.  Well,  of  course,  the  purposes  to  be  served  are 
better  enforcement  of  the  antitrust  laws  through  public  ventilation  of 
the  consent  decree  procedure. 

It  was  interesting  that  Ralph  Nader,  in  his  statement,  indicated 
strong  support.  In  his  statement  he  said,  "Let's  try  it  for  4  years." 

He  also,  in  his  statement,  said  that  if  this  is  considered  a  provision 
which  is  going  to  unduly  prolong  proceedings,  why  not  impose  a  dead- 
line and  increase  resources. 
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I  wonder  what  your  answer  to  that  is.  'V^^ly  not  impose  deadlines  ? 

Dr.  TuRXER.  Well.  I  just  do  not  think  that  is  a  workable  proposi- 
tion. Mr.  Chairman. 

I  think  in  a  case  in  which  there  is  enough  question  involved  that  the 
judge  feels  it  is  appropriate  to  go  into  it  in  some  detail,  there  should 
not  be  a  time  limitation  on  that. 

You  cannot  say  that  proceedings  will  be  wound  up  in  60  or  90  days. 
You  would,  at  the  least,  have  to  say  that  unless  the  judge  finds  that 
the  circumstances  warrant  extension  of  the  proceedings,  the  proceed- 
ings shall  terminate  in  60  or  90  days.  You  would  have  to  do  that. 

The  trouble  with  that  is  that  the  maximum  sort  of  becomes  the  mini- 
mum. That  is,  if  you  say  they  cannot  go  on  for  over  90  days,  you  raise 
the  real  possibility  that  in  cases  where  they  should  really  be  disposed 
of  summarily  the  proceedings  will  go  on  for  the  maximum  time 
allowed. 

So  I  do  not  think  that  is  really  a  workable  suggestion. 

As  for  the  proposition  that  the  bill  have  a  time  of  life,  let  us  say 
4  years,  well,  not  being  convinced  that  beyond  what  I  have  suggested 
is  really  worthwhile,  obviously  I  do  not  see  much  reason  to  try  it  for 
4  years. 

I  think  the  results  would  be  probably  rather  indecisive.  Oh,  maybe 
after  4  years  you  would  have  a  record  that  you  could  quantify  and  the 
Department  could  establish  precisely  how  much  resources  had  to  be 
devoted  to  consent  decree  proceedings.  You  would  then  be  in  some 
position  to  make  an  estimate. 

But  if,  as  I  suspect,  it  will  not  be  inconsiderable,  my  question  is: 
Why  buy  into  it  in  the  first  place  ? 

Now,  Mr.  Xader  also  raised,  I  think,  a  very  valid  point  in  connection 
with  that.  He  said  that  maybe  then  after  4  years  Ave  would  be  able  to 
determine  wliether  the  objections  rest  on  excessive  cost  or  on  some 
fundamental  philosophical  difference. 

I  am  frank  to  admit  that  probably  something  of  the  latter  order  may 
well  be  iuA'olved.  I  think  Mr.  Xader's  fundamental  proposition  is  that 
antitrust  enforcement,  antitrust  law  in  a  substantive  way.  would  be 
improved  by  increasing  the  role  of  so-called  private  attorneys  general. 

I  do  not  agree  with  that.  I  just  do  not  think  that  is  so.  As  I  look  at 
the  history  of  private  antitrust  suits,  while  they  are  obviously  a  neces- 
sary adjunct  to  antitrust  enforcement,  I  am  not  persuaded  that,  other 
than  the  sanction  and  the  deterrent  that  private  suits  impose,  it  has 
really  improved  antitrust  enforcement  policy. 

If  you  ask  me  are  there  any  Supreme  Court  decisions  that  I  think 
Avere  wrongly  decided  or  were  highly  questionable  in  the  last  10  years, 
I  would  say  yes,  and  eveiy  one  of  them  is  a  private  law  suit. 

Senator  Tunnet.  Every  one  is  what? 
T  Avould  say  yes.  and  every  one  of  them  is  a  private  lawsuit. 

Here  is  the  problem :  The  private  antitrust  lawyer's  job — and 
rightly  so,  this  is  his  profession — is  to  win  a  case  for  his  client  any 
way  he  can,  legitimately;  that  is,  by  any  kind  of  argument  he  can 
make. 

He  has  no  inhibitions,  other  than  inhibitions  that  any  sensible  law- 
yer would  have,  about  trying  all  kinds  of  theories,  of  making  use  of 
all  kinds  of  past  decisions,  whether  those  past  decisions  made  any 
sense  or  not. 
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His  job  is  to  get  the  most  for  his  client  that  he  can. 

It  seems  to  me  that  the  kind  of  antitrust  law  you  get  out  of  that  kind 
of  an  approach  is  not  likely  to  be  a  highly  rational  antitrust  law. 

Now.  I  would  be  the  last  to  say  that  the  Government  enforcement 
agencies  have  always  been  rational  or  that  their  policies  have  been 
beyond  question-obviously  not. 

But  the  Antitrust  Division  at  least,  unlike  the  private  plaintiffs,  is 
not  in  the  position  of  saying  to  itself,  "Should  we  file  a  case  just 
because  we  can  win  it;  and  when  we  do  file  a  case,  should  we  try  to 
win  it  any  way  we  can?" 

A  responsible  Government  agency  does  not  do  that.  It  does  not  bring 
a  case  that  it  really  thinks,  as  a  matter  of  rational  antitrust,  should 
not  be  brought. 

And  when  it  brings  the  case,  if  it  is  operating  properly,  it  does  not 
try  that  case  on  any  kind  of  kookrv  theory  that  might  possibly  win. 

So,  by  and  large,  my  firm  belief  is  that  for  better  or  worse,  we  are 
mucli  more  likely  to  get  rational  antitrust  policy  and  rational  anti- 
trust decisions  if  the  main  laborincr  oar  is  carried  by  the  Department 
of  Justice  and  the  Federal  Trade  Commission. 

This  is  not  done  in  secret.  I  think  secrecy  is  greatly  exaggerated.  I 
think  you  well  know,  and  I  certainly  know  from  my  experience,  that 
everything  that  the  Department  of  Justice  does  is  very  well  known, 
at  least  by  those  people  who  are  primarily  concerned  by  it. 

They  write  to  Members  of  Conjrress.  They  write  to  Representatives, 
they  write  to  Senators,  who  send  inquiries.  The  enforcement  officials 
are  repeatedly  testifying  on  the  Hill,  and  are  often  asked  to  defend 
their  policies. 

This  is  not  done  in  secret.  "When  a  case  comes  along  that  seems 
strange,  there  is  immediate  questioning,  and  that  questioning  has  to 
be  responded  to. 

To  get  to  what  Mr.  Nader  calls  a  basic  philosophical  issue,  I  really 
believe  quite  firmly  that  it  is  a  good  thing  to  have  some  coherence  and 
direction  to  antitrust,  and  that  that  can  only  be  done  by  having  it 
primarily  lie  in  the  hands  of  the  Government  enforcement  agencies. 

To  be  sure,  they  obviously  do  not  know  everything.  They  may  not 
be  as  imaginative  as  some  other  people,  and  some  rather  imaginative 
and  very  good  theories  have  come  out  of  private  cases.  But  there  is 
no  need,  for  any  greater  stimulation  of  that  by  this  vehicle,  that  is, 
the  vehicle  of  consent  decrees. 

Primarily,  the  contributions  that  are  made  are  not  in  consent  de- 
crees, although  there  can  be  some;  they  are  on  substantive  issues  of 
liability. 

But  we  have  now — as  the  cases  of  recent  years  demonstrate — ample 
opportunity  for  any  private  interest  to  come  to  the  court  when  a  con- 
sent decree  is  filed  and  say,  "We  do  not  think  this  decree  goes  far 
enough.  There  are  provisions  for  compulsive  patent  licensing.  They 
are  not  nearly  as  helpful  as  they  might  be  if  you  had  this  or  that  in  it." 

The  Department  of  Justice  is  marie  aware  of  these  suggestions:  the 
court  is  made  aware  of  these  suggestions.  It  seems  to  me,  as  I  said,  that 
there  is  ample  room  for  that  now. 

This  is  why  I  do  not  see  any  reason  for  further  encouraging  this, 
certainly  no  reason  to  further  encourage  intervention  as  of  right, 
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which  is  very  likely  to  lead  to  appeals,  which  is  a  real  prolongation  of 
proceedings. 

You  earlier  mentioned  costs.  You  know,  one  of  the  costs  of  pro- 
longed proceedings  is  simply  a  loss  of  time.  The  effectiveness  of  the 
decree  is  suspended  for  the  duration  of  the  proceeding. 

Appeal  to  the  Supreme  Court  and  the  processing  of  that  takes  a 
matter  of  months. 

I  just  do  not  believe  that  that  should  be  encouraged  as  a  matter  of 
course. 

Now,  I  agree  w^th  you,  your  bill  does  not  do  that.  It  does  not  say 
explicitly  that  broad  rights  of  intervention  should  be  broadened.  It 
does  not  say  the  court  should  do  this.  It  is  purely  suggestive.  It  says 
it  may. 

I  think  Judge  Wright's  comments  are  correct  on  this;  that  when 
you  put  this  kind  of  language  in  a  statute,  you  are  really  leaning  on  the 
judges  to  do  more,  considerably  more  than  they  have. 

Senator  Tunney.  Well,  we  certainly  are  intending  to  have  the 
judges  do  more  than  they  have  done,  yes,  because  many  judges  just 
rubber-stamp  the  consent  decree. 

That  might  be  just  fine  for  the  Antitrust  Division,  but  I  am  not 
convinced  that  it  is  fine  for  the  public  interest.  I  think  that  you  have 
a  situation  where,  in  every  instance,  the  public  interest,  although  it 
may  be  inchoate  at  time,  is  relatively  clear. 

But,  on  the  other  hand,  the  enforcement  policies  of  the  Anti- 
trust Division  change   with  succeeding  administrations. 

Dr.  Ttjrner.  That  is  correct. 

Senator  Tuxney.  It  seems  to  me  that  one  of  the  ways  you  can  give 
the  public  an  opportunity  to  be  sure,  in  every  instance,  despite  what 
the  administration  policy  is,  it  is  protected  would  be  to  have  a  little 
greater  ventilation  of  what  went  into  a  determination  that  it  was  in 
the  public  interest  to  get  a  consent  decree. 

Now,  we  do  say,  for  the  purposes  of  the  determination  that  it  is  in 
the  public  interest,  that  the  courts  shall  consider  the  public  impact  of 
the  judgment,  including  termination  of  alleged  violations,  provisions 
for  enforcement  modification,  duration  of  relief  sought,  anticipated 
effects  of  alternative  remedies,  and  any  other  considerations  bearing 
upon  the  adequacy  of  the  judgment. 

Now,  I  do  not  know  how  you  could  make  a  consideration  or  how  you 
could  make  a  judgment — excuse  me — that  the  decree  was  in  the  pub- 
lic interest  without  going  through  that  kind  of  mental  gymnastics.  I 
suppose  you  could. 

Maybe  you  could  make  some  suggestions  as  to  how  you  could  do  it. 
I  do  not  see  it.  I  think  you  have  to  go  through  that  thought  process. 
Why  not  spell  it  out  ?  Just  say  that  you  have  to  go  through  it. 

I  have  less  concern  with  your  objections  to  (e)  than  I  do  with  (d), 
because  I  think  that  (d)  is  essential  for  purposes  of  the  bill. 

In  other  words,  we  want  the  courts  to  do  more  than  they  have  done 
in  the  past.  We  want  them  to  do  more  than  just  simply  rubberstamp  a 
decree. 

Dr.  Turner.  Well,  this  is  why.  as  I  said  at  the  outset,  I  would  cer- 
tainly not  object  to  putting  in  the  first  sentence  of  (d) . 


197 

I  do  not  think  there  is  any  need  to  spell  out  what  the  judge  ought  to 
look  at  to  see  whether  it  is  in  the  public  interest.  There  are  some  things, 
of  course,  that  I  really  do  object  to. 

The  suggestion  of  the  public  benefit  to  be  derived  from  a  determina- 
tion of  the  issues  at  trial — I  find  it  almost  impossible  to  conceive  of  a 
case  in  which  it  would  be  in  the  public  interest  to  have  a  full  trial  of  a 
case  where  the  Government  has  secured  all  of  the  relief  it  could  possibly 
get  on  a  successful  conclusion  of  litigation. 

Senator  Tunney.  I  agree  with  that. 

Dr.  Turner.  I  think  the  suggestion  that  that  would  be  in  the  public 
interest  borders — I  hate  to  use  the  word — on  the  preposterous,  given 
the  fact — as  Judge  Wright  points  out — that  where  the  problem  is  one 
of  getting  private  plaintiffs  access  to  evidence,  it  can  be  solved  and  is 
being  solved  in  other  ways.  But  the  idea  of  having  a  public  trial  sim- 
ply for  the  purpose  of  making  a  spectacular  demonstration  of  a  de- 
fendant's past  sins,  I  just  find  that  unacceptable. 

Senator  Tunney.  But  your  postulate  is  that  the  consent  decree  is 
going  to  provide  for  everything  that  the  Government  asked  for  in  its 
complaint.  What  about  situations  where  it  does  not  provide  everything 
that  the  Government  asks  for  in  its  complaint?  Why  shouldn't  the 
judge  make  a  decision 

Dr.  TuTtNER.  In  the  first  place,  as  I  said,  I  would  not  fool  with  a  case 
as  much  at  all  unless  this  was  true — I  mean,  unless  relief  was  way  be- 
low what  was  requested. 

But  let  us  just  look  at  it  for  a  minute.  Let  us  suppose  that  the  Gov- 
ernment has  accepted  less  in  the  way  of  relief  than  it  might  get  if  it 
went  to  trial. 

How  would  a  judge  go  about  determining  whether  a  trial  would  be 
in  the  public  interest? 

He  would  almost  have  to  see  all  of  the  evidence  the  Government 
was  going  to  put  in,  in  order  to  be  convinced  the  Government  was 
going  to  win  the  case.  If  the  Government  is  not  going  to  win  the  case, 
I  do  not  see  how  there  is  any  public  interest  in  having  a  trial. 

That  would  be  the  necessary  predicate,  that  it  is  a  cinch  the  Govern- 
ment is  going  to  win. 

We  would  also  have  to  be  convinced  that  even  if  the  Government 
won,  that  the  additional  relief  would,  in  fact,  be  given. 

You  could  never  know  that  for  sure  because  trials  and  appeals 
typically  take  an  awful  long  period  of  time.  It  may  well  be,  by  the 
time  you  get  around  to  fashioning  relief,  circumstances  are  so  radi- 
cally changed  that  the  relief  would  not  be  appropriate  any  more 
anyway. 

Let  me  give  you  a  specific  example.  Sunpose  it  is  a  merger  case,  and 
the  Government  has  accepted  less  than  full  divestiture  of  what  was 
acquired. 

Xow,  nctu^llv  thp<"  is  nret^v  u"rsnnl  TTT  i^  th^  onlv  recent  example 
I  can  think  of,  apart  from  some  cases  where  the  companies  have  almost 
gone  bankrupt,  and  in  that  situation  you  usually  just  dismiss  the  case. 

Suppose  the  Government,  for  one  reason  or  another,  has  decided  to 
accept  less  than  full  divestiture  of  what  was  acquired.  Suppose  you 
try  the  case  and  it  takes  2  or  3  years,  and  at  the  end  of  the  proceed- 
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ings  the  company  then  is  in  very  serious  financial  circumstances.  It 
is  perfectly  plain  that  divestiture  would  bankrupt  it,  and  you  could 
not  create  a  viable  company  out  of  what  you  divested  anyway. 

You  have  not  gained  anything. 

I  think  what  the  judge  should  do — the  proper  thing  for  the  judge 
to  do — if  he  thinks  the  Government  should  not  have  accepted  relief 
less  than  divestiture  in  a  section  7  case,  is  not  to  say,  "We  will  have 
a  public  trial." 

He  should  simply  say.  '"I  will  not  accept  this  decree,"  and  let  the 
parties  decide  what  they  are  going  to  do  after  that.  That,  it  seems  to 
me,  would  be  the  appropriate  thing  to  do,  say,  "I  will  not  accept  this 
decree.  If  this  is  a  violation  of  section  7.  the  decree  should  provide  for 
divestiture,  and  I  will  not  accept  a  decree  that  does  not." 

Senator  Tunney.  Well,  I  think  you  articulate  your  point  of  view 
cogently.  It  may  convince  me,  insofar  as  (d)(2)  is  concerned.  You  still 
have  not  convinced  me  as  far  as  ( d )  ( 1 ) . 

Dr.  Turner.  Well,  that  is — I  cannot  make  an  all-out  attack  on  that, 
Mr.  Chairman.  I  think,  again  I  would  substantially  agree  with  what 
Mr.  Kauper  had  to  say  about  this  last  week. 

You  are  asking  the  judge  to  go  into  a  lot  of  speculation.  Again.  I 
think  my  primary  concern  is  with  doing  that  in  cases  where  there  is 
not  much  point. 

Let  me  put  it  this  way :  I  think  if  you  passed  a  bill  that  says  that 
district  judges,  before  entering  any  consent  judgment,  shall  determine 
that  entry  of  that  judgment  is  in  the  public  interest,  that  you  will  have 
done  your  job. 

There  will  be  people  coming  in.  complaining  that  it  is  not,  and  they 
are  going  to  luring  to  his  attention  precisely  the  kinds  of  things  you 
spell  out  here.  They  are  sfoing  to  say,  "The  alternative  relief  would  be 
more  effective,  and  this  decree  is  not,  and  this  will  have  this  impact  or 
that  impact." 

I  just  do  not  think  you  have  to  spell  it  out.  There  mav  be  some  things 
that  you  left  out  here  that  ought  to  be  in.  I  mean,  if  you  ask  for  a 
<'atalog  of  what  a  judjje  ought  to  consider,  maybe  there  is  not  enough. 

Senator  Tuxney.  Right. 

Dr.  Tttrxer.  I  think  this  is  a  case  where  I  do  not  think  specificity  is 
necessary.  I  think  that  the  problem  will  take  care  of  itself. 

Senator  TrNXEY.  I  am  intrip-ned  by  your  triirafer  concept,  and  I 
believe  that  that  concept,  as  spelled  out  bv  Jim  Campbell  and  by  you, 
mig'ht  be  a  very  constructive  approach  to  the  legislation. 

Are  you  aware  of  Judge  Lee  T/oe^'inger's  suggested  trigger?  It  was 
that  in  a  case  certified  for  expedition,  pursuant  to  the  standard  at  sec- 
tion 6  of  our  bill,  that  the  Expediting  Act  portion  of  the  bill — a  case 
of  general  public  importance.  That  was  his  trigger,  a  case  of  general 
public  importance. 

Dr.  Ti'RXER.  Well,  you  are  moving  now  to  a  discussion  of  the  Expe- 
diting Act  proposal. 

On  that,  let  me  make  a  few  brief  comments. 

Senator  Tfxney.  Yes,  you  know  he  has  applied  it  to  the  consent 
decree. 

Dr.  Tfrner.  In  other  words,  that  consent  decree  part  would,  only 
annlv  in  a  case  of  general  public  importance  ? 

Senator  Tfxney.  Correct. 
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Dr.  TuRXER.  And  who  determines  that  under  his  proposal  ? 

Senator  Tuxney.  I  would  assume  that  it  would  be  determined  by  the 
court. 

Dr.  Turner.  Well,  one  tends  to  like  his  own  ideas  better  than  others. 
I  think  mine  is  a  more  appropriate  trigger.  I  think  that  if  your  con- 
cern is  with  ineffective  relief — that  is,  with  relief  which  has  been  in- 
duced through  lack  of  attention  to  the  relevant  facts  or  through  undue 
political  pressure — it  seems  to  me  that  my  proposal  is  much  more  di- 
rected to  that  than  Mr.  Loevinger's. 

You  may  have  a  major  case  in  which  the  Government,  by  a  consent 
decree,  gets  everything  that  it  could  possibly  want  or  hope  to  get.  So 
that  I  would  say,  why  bother  too  much  with  that  case. 

You  may  have  a  rather  small  case  in  which  unwarranted  political 
pressure  has  been  brought  to  bear,  which  would  not  be  covered  by  his 
proposal. 

Indeed,  without  getting  specific,  my  recollection  is  that  the  noise 
that  I  would  get  from  Members  of  Congress,  simply  transmitting  their 
constituents'  complaints,  was  not  correlated  to  size.  Very  often  in  very 
small  cases  we  would  get  a  heck  of  a  lot  of  fuss. 

Senator  Tuxxet,  Counsel  informs  me  that  Nader  opposes  your 
trigger,  and  he  opposes  it  because  currently  a  complaint  and  a  consent 
decree  filed  simultaneously  and 

Dr.  TuRXER.  "Well,  that  is.  I  think  a  point  worth  considering.  As  you 
recall,  in  my  letter,  the  draft  that  I  proposed  had  some  bracketed 
material.  I  said  that  in  any  case  in  which  the  proposed  consent  judg- 
ment deviates  in  major  respects  from  the  relief  requested  in  the  com- 
plaint— then  I  had  brackets — or  from  the  relief  normally  obtained  for 
the  kind  of  violations  alleged. 

His  point,  I  think,  really  suggests  that  maybe  that  alternative  lan- 
guage ought  to  be  kept  in.  I  believe  that  would  solve  his  problem. 

I  take  it  what  he  is  afraid  it — I  must  say  I  think  his  fear  is  substan- 
tially unwarranted,  but  that  is  neither  here  nor  there — what  he  is 
afraid  of  is  that,  if  the  language  simply  referred  to  the  complaint,  the 
legislation  simply  referred  to  the  complaint,  that  there  might  be  cases 
in  which  the  Government  would  doctor  up  the  complaint,  and  request 
only  very  modest  relief  in  order  to  avoid  the  impact  of  the  bill. 

Now,  as  I  say,  I  find  that  highly  unlikely.  But  that  problem  would 
be  met  if  the  bracketed  language  that  I  suggested  were  included. 

Then,  for  example,  if  the  case  were  a  merger  case  and  the  complaint 
was  drafted  so  as  not  to  request  divestiture  and  the  consent  judgment 
did  not  ask  for  divestiture,  the  Government  would  be  forced  to  explain 
why  it  did  not  ask  for  the  relief  you  normally  ask  for. 

Senator  Tuxxet.  Well,  let  us  take  a  look  at  the  first  page  of  your 
letter. 

You  indicate  that  as  long  as  the  Antitrust  Division  receives  the  re- 
lief requested  in  the  complaint  or  what  is  normally  received  after  ad- 
judication of  violations,  the  decree  should  not  be  questioned. 

Xow,  in  light  of  Mr.  Nader's  comments,  I  am  wondering  if  the 
procedures  of  S.  782  would  not  reveal  that  the  Department  of  Justice 
should  seek  more  or  different  relief  than  it  asked  for  in  its  complaint 
or  that  it  normally  receives. 

Dr.  Turxer.  Well,  this  is  a  point  that  I  believe  we  were  talking  about 
some  minutes  ago,  where  I  suggested  that  it  may  well  be  that  in  a 
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particular  case  the  private  parties  coming  in  would  have  some  novel 
or  useful  suggestions  as  to  what  would  be  necessary  or  appropriate  in 
this  case  that  is  not  normally  obtained. 

I  do  not  dispute  that.  The  issue,  then,  reduces  down  to  whether  it  is 
necessary  to  have  additional  legislation  in  order  to  get  the  benefit  of 
those  suggestions. 

My  argument  is  that  it  is  not;  that  this  is  being  done  now ;  and  that 
you  do  not — there  is  not  a  need  to  go  through  all  of  the  procedures  that 
you  have  suggested  here,  including  the  Government's  filing  a  public 
statement  as  a  routine  matter,  in  order  to  get  that  benefit. 

I  would  like  to  add  one  thing,  Mr.  Chairman,  and  that  is  that  very 
often  the  suggestions  are  very  bad  ones ;  that  they  do,  indeed,  request 
more  stringent  relief,  but  the  proposals  are  not  good  proposals. 

Let  me  give  you  a  couple  of  examples.  I  think  you  may  have  seen 
my  remarks  that  I  made  last  November,  and  I  will  just  draw  on  those. 

You  see,  competitors  of  a  defendant  have  a  private  interest  in  seeing 
him  as  crippled  as  possible.  This  is  another  aspect  of  the  problem  I 
mentioned  earlier,  that  they  have  a  predominant  private  interest, 
which  may  be  inconsistent  with  the  public  interest  in  competition. 

They  may,  for  example — suppose  the  decree,  in  a  case  where  patents 
have  been  an  important  element,  provides  for  dedication  of  past  pat- 
ents or  compulsory  royalty-free  licensing  of  past  patents,  patents  to 
date — which,  incidentally,  is  a  provision  that  the  Department  has  fre- 
quently gotten  in  consent  decrees,  although  the  legal  foundation  is 
rather  shaky. 

(The  last  Supreme  Court  pronouncement  on  the  subject  suggests 
that  this  might  be  unconstitutional,  as  a  deprivation  of  property  with- 
out due  process  of  law.  I  do  not  think  that  would  hold  now.) 

Private  intervenors — competitors — may  come  in  and  say.  "We  want 
not  only  dedication  of  patents  to  date,  but  we  want  a  provision  in  the 
decree  that  we  get  free  access  to  any  patents  that  the  defendant  comes 
up  with  for  the  next  5  or  10  years." 

Now.  some  might  view  that  as  a  more  stringent  provision  of  the 
decree,  and.  indeed,  it  is.  But  it  is  highly  questi6nable.  to  say  the  least, 
that  that  would  be  a  desirable  feature  in  the  decree,  because  it  would 
make  any  future  research  by  this  company  profitless,  and  they  would 
haAJ^e  no  incentive  to  engage  in  research  and  the  economy  would  pay 
for  that  loss. 

There  are  other  kinds  of  provisions  that  they  might  Avant — they 
might  want  inhibitions  on  the  company's  growing  by  internal  expan- 
sion, a  provision  prohibiting  the  company  from  expanding  or  build- 
ing new  plants  or  going  into  other  lines  of  business. 

Tliey  would  love  to  have  that  to  keep  out  the  competition,  but  it 
Avould  be  an  anticompetitive  provision  in  the  decree.  It  would  not  be 
in  the  public  interest. 

So.  you  know,  you  can  get  good  ideas  and  you  can  get  bad  ideas.  I 
would  just  leave  it  the  way  it  is.  Let  them  try  them  out.  T  do  not — I 
just  do  not  think  there  is  a  good  basis— and  this  goes  back  to  what  I 
was  saying  earlier — for  regularizing  private  intervention  for  purposes 
of  altering  decrees  that  seem  relatively  unexceptionable. 

Senator  Tfxxky.  "Well,  one  uvea  that  is,  of  course,  related — that  is. 
Mr.  Kauper  testified  that  he  thought  that  it  might  be  a  pretty  good 
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idea  for  the  division  to  issue  a  press  release,  settincr  forth  the  details 
of  the  consent  decree. 

XoAv,  Avliy  would  a  public  impact  statement  be  any  more  difficult 
than  a  press  release?  I  mean,  wouldn't  you  have  to  go  through  the 
same  thought  processes? 

Dr.  Tfrxer.  Well,  maybe  it  would  not  be  too  much  of  a  burden, 
because  you  Avould  end  up  boiler-plating  it.  I  think  if  I  were  the 
Assistant  Attorney  General,  I  would  have  some  standardized  forms 
developed  in  a  relatively  short  period  of  time  for  the  classic  kinds 
of  cases,  and  I  Avould  just  say  to  my  staff,  "Change  the  names  and 
put  it  out." 

Senator  Tuxxey.  So  you  do  not  think  that  it  would — do  you  mean 
a  press  release  or  a  public  impact  statement  or  both? 

Dr.  Tfrxer.  Either  one.  If  you  say  you  should  put  out  a  full  press 
release,  describing  the  violation  that  was  alleged  and  what  you  think 

the  decree  ought  to  do,  I  do  not 

Senator  Tuxx'ey.  I  am  afraid  that  you  might  be  right. 
Dr.  TvRX'ER.  I  do,  however,  think  that  the  mandate  to  give  a  full 
statement  of  all  alternatives — I  do  not  see  any  point  to  that. 

Senator  Tuxxey.  Do  you  think  that  some  sort  of  safeguard  is 
needed  before  consent  decrees  are  entered  in  FTC  cases? 

Dr.  TuRXER.  Well,  I  think,  Mr.  Chairman,  the  problem  is  very 
much  the  same.  In  a  sense,  the  problem  is  even  more  severe  there, 
because  there  is  no  way  that  a  Federal  Trade  Commission  proceeding 
is  going  to  be  effectively  reviewed. 

Well,  I  guess  it  is  not  any  more  severe.  Typically,  the  scope  of 
review  of  an  administrative  agency  is  considerably  less  than  the  scope 
of  a  review  that  a  court  gives  a  case  of  its  own. 

I  think  you  have  much  the  same  problem.  If  it  is  appropriate  to 
have  this  kind  of  a  requirement  for  the  Department  of  Justice,  the 
Federal  Trade  Commission  ought  to  be  asked  to  do  that  same  thing. 
In  other  words,  you  should  say  that  the  Federal  Trade  Commission, 
in  any  case  in  which  its  consent  decree  deviates  in  a  material  way,  it 
should  issue  a  public  statement. 

Xow.  there  will  not  be  any  court  to  give  it  to  in  a  Federal  Trade 
Commission  case.  The  only  way  a  court  could  get  hold  of  it — they  do 
not  submit  the  proposed  decree  to  a  court;  they  simply  enter  the  decree 
and  that  is  that.  So  you  necessarily  would  not  have  that. 

As  you  know,  there  is  dual  enforcement.  They  handle  much  the 
same  kinds  of  cases  as  the  Department  of  Justice.  They  clearly  have 
dual  responsibility  on  merger  cases. 

So  if  it  is  appropriate  for  the  Department  of  Justice  to  state  its 
reasons  publicly  for  accepting  a  particular  consent  judgment,  it  is 
appropriate  for  the  Trade  Commission,  too. 

Senator  Tux'X'ey.  Well,  I  really  appreciate  very  much  your  coming 
down  and  testifying.  Professor. 

I  think  you  are  in  a  unique  position  to  give  us  valuable  advice  on 
this  legislation  because  you  are  a  scholar  of  antitrust  laAv  and,  at  the 
same  time,  you  have  been  in  a  position  where  you  had  to  implement 
the  law  and  enforce  it. 

So  you  do  have  a  double  perspective,  which  is  really  quite  unique. 
I  do  not  think  that  there  is  any  former — is  there  a  former  chief  of 
the  Antitrust  Division  who  is  also  a  professor? 


202 

Dr.  Turner.  No  ;  but  when — in  due  time,  when  Mr.  Kauper  leaves, 
he  may  be  the  second  to  fall  into  that  category.  He  came  from  academic 
life.  Whether  he  will  return  or  not,  I  do  not  know. 

You  are  very  kind.  I  am  not  sure  I  live  up  to  the  billing.  There  are 
those  who  would  say  I  do  not. 

Senator  Tunney.  You  have  been  a  great  help.  I  appreciate  also  your 
letter,  which  I  will  now  incorporate  into  the  record.  I  also  will  incor- 
porate Prof.  Richard  Buxbaum's  from  the  University  of  California 
School  of  Law,  Boalt  Hall,  wilth  several  attachments;  and  Prof. 
Donald  Knutson's  of  USC  Law  Center;  and  also  a  statement  from  the 
Computer  Industry  Association  on  S.  782. 

[The  documents  follow.  Testimony  resumes  on  p.  420.] 

Univebsitt?  op  California,   Berkeley, 

Berkeley,  Calif.,  March  20,  1973. 
Re  S.  782. 

Meldon  Levine, 

Legislative  Assistant,  Office  of  the  HonoraNe  John  V.  Tunney,   U.S.  Senate, 
Senate  Office  Building,  Washington.  D.C. 

Dear  Mel:  I  enclose  a  letter  and  a  copy  of  my  paper  for  use  in  the  above- 
referenced  hearings,  and  hope  that  you  find  both  appropriate. 

In  addition  I  enclose  copies  of  the  two  papers  which  I  have  particularly  rec- 
ommended to  you.  The  Chicago  study  is  concerned  with  the  conflict  between  full 
participation  during  consent  decree  hearings  and  the  use  of  evidence  elicited  at 
such  a  hearing  as  prima  facie  proof  in  later  civil  actions  in  violation  of  the  policy 
behind  the  consent  decree  settlement  procedure.  I  do  not  think  the  fears  are 
overly  realistic,  but  in  any  event  your  bill  takes  care  of  the  problem.  The  Penn- 
sylvania comment  is  an  excellent  review  across  a  wide  range  of  administrative 
procedures — including  antitrust  "prosecution"  agencies — of  such  public  partici- 
pation matters  and  is  very  useful  for  general  support.  As  it  happens  the  Adminis- 
trative Conference  of  the  United  States  has  published  an  excellent  series  of 
papers  on  opening  the  administrative  processes  of  many  agencies  to  increased 
public  participation.  Even  though  most  of  these  have  stressed  traditional  agen- 
cies rather  than  Departments  or  prosecutorial  arms  of  the  Executive,  I  think 
much  of  the  learning  bears  directly  upon  the  Antitrust  Division  as  well  as  upon 
similar  operations.  Thus  I  would  urge  you  to  include  a  study  of  the  general  direc- 
tion of  those  papers  in  the  hearings  as  further  useful  evidence. 

With  best  regards. 
Sincerely, 

Richard  M.  Buxbaum. 


University  of  California,  Berkeley. 

Berkeley.  Calif..  March  20,  1973. 
Re  Hearings  on  S.  782 — Antitrust  and  Legislation  Subcommittee. 
Hon.  John  V.  Tunney, 
U.S.  Senate, 
Senate  Office  Building,  Washington},  D.C. 

De.vr  Senator  Tunney  :  Thank  you  very  much  for  the  invitation  to  submit  a 
statement  for  consideration  as  a  part  of  the  hearings  by  the  Antitrust  and  Legis- 
lation Subcommittee  of  the  Committee  on  the  .Tudiciary  on  S.  782.  My  comments 
of  necessity  will  be  somewhat  informal :  for  technical  material  on  the  subject 
of  these  hearings  I  take  the  liberty  of  referring  you  to  my  article,  "Public  Par- 
ticipation in  the  Enforcement  of  the  Antitrust  Laws"  (Vol.  .59,  California  Law 
Review,  September  1971).  a  copy  of  which  is  attached  as  an  appendix  to  this 
letter.  You  will  understand,  of  course,  that  my  interest  is  that  of  a  law  teacher 
and  researcher  interested  in  this  area,  and  that  I  write  in  that  capacity  only.  I 
hold  no  brief  from  anyone  in  this  matter,  and  my  remarks  do  not  reflect  any 
position  of  the  l'niver.sity  of  California. 

Section  .3  of  S.  782  is  long  overdue,  and  I  do  not  suppose  that  there  is  much 
controversy  about  the  need  to  bring  the  penalty  provisions  of  the  Sherman  Act 
to  the  minimum  level  of  deterrent  effect  available  in  a  $500,000  penalty.  Two 
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comments  however,  may  be  useful  even  on  this  matter.  First,  the  Commission  of 
the  European  Coninuinities  since  1962  has  been  empowered  to  levy  penalties  of 
rouelily  .$1,000,000,  and  in  aggravated  cases  10%  of  the  gross  revenues  of  the 
offending  company  even  beyond  that  limit.  I  believe  acceptance  of  this  level  of 
deterrence  in  a  society  fully  comparable  to  ours  as  to  level  of  industrialization 
and  forms  of  enterprise  activity  is  an  important  and  persuasive  fact  for  con- 
.sideration  in  our  debate  on  this  matter.  Indeed,  the  interest  in  harmonization 
in  national  antitru.st  enforcement  efforts  often  voiced  by  the  relevant  segments 
of  the  antitrust  bar  is  equally  appropriate  here.  Opponents  of  such  higher  admin- 
istrative penalty  levels  might  argue  that  such  greater  deterrence  is  made  avail- 
able in  Europe  to  the  administrative  enforcement  bodies  because  of  the  relatively 
undeveloped  nature  of  private  antitrust  enforcement  activity,  which  looms  so 
large  in  the  United  States.  Apart  from  the  fact  that  such  an  argumei  r  perverts 
the  normal  priority  of  administrative  over  private  enforcement,  its  premise  is 
less  and  less  correct  as  to  the  prevalence  of  private  claims  in  Europe.  Interest  in 
such  litigation  is  growing  and  there  is  no  doubt  in  my  mind  that  in  the  near 
future  we  shall  see  a  substantial  amount  of  it  existing  side  by  side  with  adminis- 
trative actions.  Furthermore,  private  antitrust  enforcement  is  lacking  in  exactly 
the  kind  of  situation  in  which  high  penalties  are  most  appropriate. 

This  indeed  is  the  substance  of  my  second  comment:  In  my  opinion  there  is 
a  clear  negative  correlation  between  the  kinds  of  anti-competitive  behavior  and 
structural  changes  most  often  challenged  by  private  treble-damage  litigation  and 
those  most  deserving  of  high  penalties.  Only  the  most  aggravated  and  admittedly 
inexcusable  price-fixing  and  production  or  output-sharing  conspiracies  deserve, 
and  today  get,  the  higher  penalties ;  but  these  behavior  patterns,  usually  aimed 
at  the  consumer  public  generally,  are  the  most  difficult  to  redress  through  private 
action.  The  trend  is  away  from  acceptance  of  unmanageable  and  amorphous 
class  actions,  and  I  suspect  that  a  factual  investigation  (which  I  have  not  made 
on  this  point)  would  turn  up  few  successful  cases  of  this  sort.  In  .short,  cases 
like  the  electrical  conspiracy  private  actions,  brought  in  the  main  by  utilities 
and  municipal  governments  impelled  to  do  so  by  their  particular  "entrepreneu- 
rial" structure,  are  the  exception  rather  than  the  rule.  The  typical  treble  damage 
action  occurs  in  the  distribution  sector,  involves  reasonable  legal  and  factual 
defenses,  and  would  not  usually  involve  any  real  risk  of  double  punishment. 

I  have  long  been  a  proponent  of  the  kind  of  openness  in  agency  prof«^sses  and 
availability  of  at  least  limited  adversary  procedures  provided  in  Section  2  of  S. 
782,  and  fully  support  the  proposed  enactment.  The  analogy  of  the  public  impact 
statement  with  the  environmental  impact  statement  is  at  least  to  this  extent 
appropriate  :  consideration  of  the  "second  order",  broader  consequences  of  agency 
action  must  be  an  essential  element  of  the  administrative  process  of  settling 
antitrust  actions  through  the  consent  decree  mechanism  if  that  process  is  to 
retain  its  legitimacy  in  the  long  run.  Decisions  to  settle  prosecution — and  indeed, 
even  "decisions"  not  to  initiate  prosecution  in  the  first  place — are  now  the  main 
part  of  the  Antitrust  Division's  activity.  Neither  the  arguments  involving  prose- 
cutorial discretion  nor  those  involving  admi;iistrative  efficiency  can  long  insulate 
the  Division  from  the  obligation  to  justify  its  activities  on  the  basis  of  just 
such  long-range  and  broad  economic  and  social  concerns  as  are  subsumed  in 
the  "public  impact"  notion.  The  agency  itself  claims  that  it  is  aware  of  and  uses 
these  factors  in  its  decision-making.  If  that  is  so,  then  the  requirement  to  ar- 
ticulate just  these  factors,  which  S.  782  would  impose,  can  hardly  be  claimed 
to  be  burdensome  to  the  Division  in  the  sense  of  imposing  a  new  in-house  pro- 
cedural requirement  or  a  new  substantive  and  distortive  element  to  its  decision- 
making. To  put  it  in  a  nutshell :  The  internal  memoranda  should  already  con- 
tain and  discuss  these  elements,  and  if  they  do  not,  we  have  all  the  more  reason 
to  be  concerned  about  the  claim  to  legitimacy,  and  to  privacy,  of  the  present 
system. 

Those  provisions  of  S.  782  concerning  the  judiciary  require  only  moderate 
changes  in  present  practices;  certainly  the  permissive  provisions  'mainly  are 
useful  to  persuade  judges  that  they  have  these  powers.  As  you  said  in  your 
introductory  comments  reported  in  the  Congressional  Record  for  February  6th, 
the  amendments  can  best  be  seen  as  an  effort  to  "remove  any  aura  of  extraor- 
dinariness"  from  a  judicial  determination  to  play  a  meaningful  role  in  the 
approval  of  consent  decrees.  I  found  in  my  own  study  that  a  variety  of  informal 
objector-hearing  procedures  abound.  Even  decisions  that  seem  to  reject  formal 
intervention,  as  illustrated  by  the  well-known  opinion  of  Judge  Blumenfeld  in 
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the  recent  Nader-ITT-Hartford  intervention  effort,  often  review  most  of  the 
claims  of  the  putative  intervenors  on  the  merits.  Nevertheless,  the  fact  finding 
procedures  often  leave  much  wanting,  and  it  is  important  to  encourage  experi- 
mentation with  forms  of  adversary  presentation  reasonably  geared  to  elicit 
meaningful  arguments  in  these  cases.  I  hope  these  provisions  will  encourage 
such  explorations.  The  calling  of  expert  witnesses  and  the  use  of  references  to 
masters  are  specifically  to  be  welcomed.  As  for  the  requirement  that  the  court 
make  a  finding  that  entry  of  a  consent  judgment  is  in  the  public  interest,  I  am 
uncertain  what  level  of  burden,  if  any,  this  would  entail.  I  assume,  however, 
that  such  a  finding  is  implicit  in  any  entry  of  a  consent  judgment,  and  will  be 
a  matter  of  fuller  articulation  only  when  third  party  opposition  has  surfaced 
to  a  specific  settlement — and  that  is  as  it  should  be. 

Finally,  I  agree  with  the  effort  to  harmonize  these  more  open  proceedings 
with  the  existing  proviso  that  such  consent  judgments  shall  not  be  available  as 
prima  facie  evidence  of  law  violations  for  later  private  actions,  though  I  am 
not  sure  that  this  ever  has  been  a  realistic  stumbling  block  to  a  more  active 
judicial  role.  I  have  no  comments  on  the  "record  of  contacts"  provision  or  on 
Section  4  of  S.  782,  due  to  lack  of  experience  with  these  matters. 

Thank  you  again  for  requesting  and  accepting  these  comments.  I  hope  they 
are  of  some  use  to  the  subcommittee's  and  any  later  deliberations,  and  I  stand 
ready  to  amplify  or  explain  any  of  them  if  any  committee  member  so  desires. 
Sincerely, 

Richard  M.  Buxbaum, 

Professor  of  Law. 

Enclosure :  Article. 
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Public  Participation  in  the  Enforcement 
of  the  Antitrust  Laws 

Richard  M.  Buxbaum* 

The  United  States  enjoys  the  reputation  of  possessing  a  long  and 
vigorous  tradition  of  antitrust  enforcement.  However,  the  length  of  the 
tradition  is  in  fact  a  matter  of  some  doubt.  Its  vigor  has  emerged  only 
in  recent  years,  as  the  courts  have  supported  attacks  upon  traditional 
patterns  of  distribution  and  upon  existing  structures  of  American  in- 
dustrial organization.  With  this  activity  has  come  an  attendant  increase 
in  criticism:  criticism  of  the  enforcement  pattern  itself,  and  criticism  of 
the  role  of  antitrust  laws  in  modem  economic  organization.^  At  the 
same  time,  economic  affairs  have  become  a  central  concern  of  govern- 
ment— a  concern  not  new  in  principle,  but  new  in  its  intensity  and  in 
the  range  of  means  available  to  implement  that  concern.^ 

The  present  study  attempts  to  explore  specific  enforcement  mech- 
anisms as  they  affect  the  implementation  of  current  antitrust  policies. 
Preoccupation  with  substantive  antitrust  law  doctrine  on  the  part  of  ex- 
perts in  this  field  now  threatens  neglect  of  what  has  become  the  more 
important  problem  of  antitrust  enforcement  doctrine.^  The  preoccu- 
pation is  understandable,  given  the  newness  and  completeness  of  the 
substantive  doctrinal  revolution  we  have  witnessed,  even  though  the 
theory  and  empirical  economic  studies  justifying  it  are  not  all  so  recent. 
This  Article  briefly  reviews  the  doctrinal  development  and  its  theoreti- 
cal and  political  support  in  an  effort  to  explain  why  we  have  arrived 
where  we  are.  The  major  part  of  the  discussion,  however,  focuses  on 
the  enforcement  pattern  that  this  development  has  engendered,  the  dan- 


*  Professor  of  Law,  University  of  California,  Berkeley.  A.B.  1950,  LL.B. 
1952,  Cornell  University;  LL.M.  1953,  University  of  California,  Berkeley. 

1.  See,  e.g.,  Bork  &  Bowman,  The  Crisis  in  Antitrust,  65  Colum.  L.  Rev.  363 
(1965);  Dam,  Partner  Enterprises  v.  United  States  Steel:  "Neither  a  Borrower  nor  a 
Lender  Be,"  1969  Sup.  Ct.  Rev.  1;  Kauper,  The  "Warren  Court"  and  the  Antitrust 
Laws,  67  Mich.  L.  Rev.  325  (1968). 

2.  See  generally  Buxbaum,  Antitrust  Policy  in  Modern  Society,  in  Das  Un- 
ternehmen  In  Der  Rechtsordnung  345  (1967);  Cook,  Merger  Law  and  Big  Busi- 
ness, 40  N.Y.U.L.  Rev.  710  (1965);  Sullivan,  Politics,  Planning  and  Trade  Regula- 
tion, 16  U.C.L.A.L.  Rev.  1  (1968). 

3.  See  Buxbaum,  Book  Review,  68  Colum.  L.  Rev.  1618  (1968);  Dam,  supra 
note  1,  at  40. 
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gers  and  inadequacies  of  that  pattern,  and  possible  improvements  in  an- 
titrust enforcement  policy. 

I 

Social  Values  and  Antitrust  Policy 

No  exploration  of  the  forces  of  substantive  law  and  enforcement 
can  have  form  or  focus  without  at  least  some  tentative  value  judgments 
guiding  the  evaluation  of  success  or  failure  in  the  enforcement  of  any 
given  antitrust  policy.  In  general,  and  with  the  reservation  noted  be- 
low, I  subscribe  to  the  school  of  opinion  expressed  in  the  following 
quotation  from  Kaysen  and  Turner: 

The  most  important  aspect  of  the  competitive  process  is  that  it  is 
self-controlling  with  regard  to  private  economic  power.  For  all  the 
important  qualifications  and  limitations  of  the  doctrine  of  the  in- 
visible hand  which  modem  economic  analysis  has  produced,  that 
doctrine  remains  the  basic  political  justification  for  an  enterprise 
economy  in  which  major  economic  decisions  are  compelled  and  co- 
ordinated through  the  market.  It  is  the  fact  that  the  competitive 
process  compels  the  results  of  its  processes  which  is  the  ultimate 
defense  against  the  demand  that  economic  decisions  be  made  or 
supervised  by  politically  responsible  authorities.  Without  such  market 
compulsion,  that  demand  appears  irresistible  in  a  society  committed 
to  representative  government.'* 

My  reservation  to  this  statement  concerns  the  conflict  between 
certain  goals  of  today's  society  and  certain  assumptions  and  expecta- 
tions postulated  by  the  classical  theory  of  competition  that  informs 
the  quoted  passage.^  Put  crudely,  the  classical  process  achieves  its  utili- 
tarian aims — maximum  utilization  of  scarce  resources  to  produce  the 
most  products  at  the  least  cost — by  means  of  an  ongoing  cyclical  pattern 
around  the  never-achievable  ideal  of  optimal  resource  allocation.  This 
pattern  may  bring  with  it  unemployment  and  bankruptcies  on  firm  and 
even  industrywide  scales  as  it  moves  over  time  about  the  hypothetical 
optimal  position.  Today,  however,  unemployment  and  large-scale 
bankruptcies  are  evils;  they  are  stated  to  be  such  by  legislative  com- 
mands expressing  certain  values,  legitimate  by  definition,  of  demo- 
cratic society.  The  clearest  example  is  the  "magic  quadrangle":  the 
stated  desire  for  full  employment  in  a  stable  and  nonmflationary  sys- 
tem, with  a  constant  expansion  of  the  real  standard  of  hving.  The 
classical  theory  expects  these  goals  to  be  achieved,  but  allows  shortrun 
defeats  on  the  way  to  their  realization.     It  is  just  these  shortrun  de- 

4.  C.  Kaysen  &  D.  Turner,  Antitrust  Policy  48-49  (1965)  (footnote  omit- 
ted). See  also  J.  Dirlam  &  A.  Kahn,  Fair  Competition:  The  Law  and  Economics 
OF  Antitrust  Policy  16-18  (1954). 

5.  The  following  vulgarization  borrows  from  Buxbaum,  Antitrust  Policy,  in  Law 
and  Institutions  in  the  Atlantic  Area  517  (E.  Stein  &  P.  Hay  eds.  1967). 
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feats,  however,  that  are  no  longer  acceptable  as  a  matter  of  govern- 
mental policy,  and  more  to  the  point,  that  are  fought  by  today's  ad- 
ministrative bureaucracies,  in  great  part  because  of  the  pressures  of 
popular-party  and  interest-group  government. 

These  shortrun  defeats  are  fought  by  an  ever-expanding  arsenal 
of  devices,  including  the  informal,  "back  stairs"  manipulative  and  per- 
suasive methods  made  notorious  by  their  use  in  the  steel-price  fights  of 
some  years  ago.**  More  relevant  to  our  discussion,  these  so-called  evils 
can  be  fought,  though  at  unknown  cost,  by  relaxing  the  vigorous  ap- 
plication of  antitrust  law.  Since  the  combat  against  these  evils  is  by  defi- 
nition legitimate,  hesitancy  to  go  the  whole  distance  on  antitrust  law  en- 
forcement may  indeed  be  proper.  The  problem  is  one  of  striking  the 
proper  balance:  a  decision  not  to  enforce  antitrust  principles  is  never 
free  of  cost;  the  same  is  true  of  any  decision  deprecating  the  pri- 
macy of  the  above-mentioned  "overriding"  values.'^ 

This  clash  of  values  creates  a  secondary,  but  no  less  difficult  prob- 
lem. While  the  enforcement  of  the  antitrust  laws  is  seen  in  the  con- 
text of  discrete  legal  decisions,  the  issues  in  controversy  involve  disagree- 
ment over  vaguely  stated  matters  of  policy.  The  single  enforcement  de- 
cisions should  not  be  arbitrary  or  inordinately  unpredictable;  the  pros- 
ecutorial discretion  concerning  the  filing  of  a  complaint — whether  civil 
or  criminal — cannot  go  so  far  as  to  mock  the  substantive  rules  that  are 
supposed  to  be  enforced.^  On  the  other  hand,  the  substantive  stan- 
dards must  be  broad  enough  both  adequately  to  cover  the  entire  range  of 
undesirable  practices  and  structural  situations,  and  adequately  to  sub- 
sume the  legitimate  shortrun  considerations  already  described.  As  a  re- 
sult a  dilemma  is  apparent  in  the  enforcement  picture.  The  breadth  of 
the  substantive  law  required  for  adequate  control  of  potential  structural 
and  behavioral  aberrations  creates  the  danger  of  either  a  politically  im- 
possible and  irresponsibly  rigorous  level  of  enforcement,  or  a  danger- 
ous amount  of  freedom  in  a  field  far  removed  from  those  traditionally 
subject  to  accepted  standards  of  prosecutorial  discretion.  Such  wide 
discretion,  even  if  politically  responsible  and  apolitically  fair,  is  still  un- 
predictable and  arbitrary  from  the  point  of  view  of  industry.  In  addi- 
tion, given  the  prevalent  erosion  of  the  presumption  that  politically  de- 
rived power  is  exercised  more  responsibly  than  economically  derived 

6.  See  generally  G.  McConnell,  Steel  and  the  Presidency,   1962   (1963). 

7.  See  Sullivan,  supra  note  2,  at  34-35. 

8.  See,  e.g.,  An  Interview  with  the  Honorable  Donald  F.  Turner,  Assistant  At- 
torney General  in  Charge  of  the  Antitrust  Division,  34  Antitrust  L.J.  113,  125-27 
(1967);  Zimmerman,  Views  from  the  Antitrust  Division,  37  Antitrust  L.J.  815,  816 
(1968).  See  also  Buxbaum,  supra  note  2,  at  362  &  n.70;  N.Y.  Times,  May  9,  1965,  at 
36,  col.  1.  For  a  specific  case  example  of  the  problem,  see  N.Y.  Times,  Nov.  26,  1970, 
at  1,  col.  7,  and  in  connection  therewith,  In  re  Warner-Lambert  Co.,  3  Trade  Reg. 
Rep.  TI  19,592  (Apr.  20,  1971). 
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power,  such  discretion  raises  serious  questions  of  public  accountability.^ 
The  current  state  of  substantive  antitrust  law  in  this  country 
shows  that  the  judiciary  has  chosen  the  second  horn  of  the  dilemma 
and  accepted  the  risk  of  arbitrary  enforcement  practices.  In  the  fields 
that  count — restrictive  distribution  practices^"  and  mergers^ ^ — the  Su- 
preme Court  has  opted  for  carte  blanche  to  the  enforcement  agencies. 
As  a  result  we  face  the  problem  that  legitimate  policies  antithetical  to 
economic-efficiency  values  must  be  assimilated  as  inputs  to  the  agencies' 
enforcement  decisions  rather  than  faced  as  countervailing  doctrinal 
challenges  in  the  judicial  development  of  substantive  antitrust  rules. ^- 
Thus,  paradoxically,  success  in  establishing  the  broadest  possible  sub- 
stantive antitrust  doctrine  has  sown  the  seeds  for  failure  in  its  apphca- 
tion.^^  This  paradox  can  only  be  resolved  if  we  accept  more  signifi- 
cant private  and  judicial  participation  in  these  administrative  processes, 
whether  the  agency  is  such  in  legal  parlance,  as  in  the  case  of  the  Fed- 
eral Trade  Commission,  or  seems  at  first  glance  to  be  a  prosecuting  of- 
fice only,  as  in  the  case  of  the  Antitrust  Division  of  the  Department  of 
Justice. ^^  This  may  entail  rethinking  the  justification  of  traditional 
administrative-law  standards  (which  in  fact  developed  exigently  to  safe- 
guard the  execution  of  New  Deal  legislative  policies^^),  but  is  necessary 
if  we  are  to  preserve  the  automatic  and  impersonal  nature  of  market 
forces,  cherished  by  Kaysen  and  Tumer,^^  in  a  situation  in  which  the 
executive  has  the  right  as  well  as  the  power  to  overrule  those  forces. 

This  Article  discusses  primarily  one  aspect  of  this  situation:  the' 
possibility  of  interested  third-party  public  uivolvement  in  the  governmen- 
tal decisional  process  which  initiates  or  terminates  antitrust  enforce- 
ment proceedings.  Other  aspects  of  the  overall  antitrust  enforcement 
picture  are  only  incidentally  brought  into  the  discussion.  Thus,  the 
discussion  considers  intervention  but  is  not  intended  as  a  legal  anal- 
ysis of  the  state  of  Rule  24.^^  Similarly,  consent  decree  settlements 
are  discussed,  but  the  Article  does  not  present  an  analysis  of  problems 
concerning  consent  decrees  as  such;  rather,  it  presents  solely  views  about 
the  interplay  of  public  and  private  forces  in  reaching  decisions  to  en- 
force the  antitrust  laws. 


9.     See  generally  Elman,  Administrative  Refortti  of  the  Federal  Trade  Commis- 
sion, 59  Geo.  LJ.  777  (1971). 

10.  See,  e.g.,  FTC  v.  Brown  Shoe  Co.,  384  U.S.  316  (1966). 

11.  See,  e.g..  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294  (1962). 

12.  See  Dam,  supra  note  1,  at  2;  Kauper,  supra  note  1,  at  335;  cf.  Posner,  A 
Program  for  the  Antitrust  Division,  38  U.  Chi.  L.  Rev.  500  (1971). 

13.  See  Buxbaum,  supra  note  2,  at  352. 
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16.  See  note  6  supra  and  accompanying  text. 
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Participation  in  the  Agency  Process 

Third-party  participation  in  adjudicatory  proceedings  before 
courts  or  agencies  is  normally  taken  as  a  single,  irreducible  thing,  and 
accepted  or  rejected  by  reference  to  the  magic  concept  of  "standing." 
In  the  regulated  sectors  of  the  economy  we  have  tended  to  examine  the 
organic  acts  governing  each  sector,  presumed  that  they  define  the  deci- 
sion-participation routine  in  the  governmental  processes  relating  to  that 
sector,  and  concluded  that  in  this  or  that  industry  competitors,  custo- 
mers, suppliers,  or  other  more  vaguely  ascertainable  affected  groups  do 
or  do  not  enjoy  this  unitary  right  of  participation/^  Where  the  right  is 
denied,  the  suppliants  have  been  deemed  caught  in  the  internal-affairs 
trap  of  Perkins  v.  Lukens  Steel  Co.,'^^  or  told  that  competition  as  such 
is  not  protectable  and  therefore  yields  no  standing.-*' 

However,  at  both  the  agency  and  judicial  levels  of  activity,  it  has 
become  increasingly  apparent  that  this  is,  if  not  a  fight  on  false  fronts,^^ 
at  least  a  fight  not  so  easily  disposed  of.    Quite  apart  from  the  taxpayer 
doctrine,^-  a  growing  list  of  expansions  of  the  judicial  standing  concept 
testifies  to  increasing  dissatisfaction  with  the  traditional  notions. ^^     At 
the  agency  level,  too,  a  revival  of  participation  rights  is  evident;  it  is  be- 
ginning to  generalize  from  the  fragmented,  sector-by-sector  rules  with 
which  we  have  lived  during  the  past  several  decades.    The  recent  efforts 
of  the  Federal  Trade  Commission  to  improve  public  participation  offer 
strong  confirmation  of  this  growing  view  that  there  should  be  a  right  to 
intervene  in  the  appropriate  elements  of  the  agency's  business.     Dis- 
senting from  the  Commission's  timid  concession  of  limited  participa- 
tion rights  to  interested  parties  when  voluntarily  submitted  merger-clear- 
ance requests  are  being  decided, ^^  then-Commissioner  Elman  stated: 
The  filing  of  an  application  with  the  Federal  Trade  Commission 
for  approval  of  a  merger  is  a  matter  of  substantial  public  interest. 
Knowledge  of  the  filing  of  such  an  application  should  not  be  restricted 
to  'insiders',  {sic\  either  in  the  companies  involved  or  the  Commission. 
Why  should  an  application  for  merger  approval  be  treated  differently 
from,  say,  an  application  to  the  FCC  for  a  television  station  license, 

18.  See  generally  3  K.  Davis,  supra  note  15,  at  208-94;  L.  Jaffe,  supra  note  14,  at 
501-45. 

19.  310  U.S.  113,  126  (1940). 

20.  E.g.,  Tennessee  Power  Co.  v.  TVA,  306  U.S.   118,  137-39   (1939). 

21.  See,  e.'g.,  Lewis,  Constitutional  Rights  and  the  Misuse  of  "Standing,"  14 
Stan.  L.  Rev.  433  (1962). 

22.  See  Flast  v.  Cohen,  392  U.S.  83  (1968). 

23.  See  Association  of  Data  Processing  Serv.  Organizations  v.  Camp,  397  U.S. 
150  (1970);  Barlow  v.  Collins,  397  U.S.  159  (1970);  Arnold  Tours,  Inc.  v.  Camp,  397 
U.S.  315  (1970). 

24.  FTC  Press  Release  (May  23,  1969);  see  3  Trade  Reg.  Rep.  H  9738  (1969). 
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or  to  the  ICC  for  approval  of  a  railroad  merger,  or  to  the  CAB  for 
certification  of  an  air  route?  The  essential  point  is  that  all  of  such 
applications  are  very  much  the  public's  business,  and  not  merely 
the  concern  of  the  applicant  and  the  particular  government  agency.^^ 

Important  to  the  continued  strength  of  this  trend  is  a  flexible  approach 
to  the  details  of  the  participation  process  to  which  an  interested  party 
should  be  entitled  of  right  rather  than,  as  the  Commission  would  have 
it,  of  grace.  In  my  opinion,  a  bundle  of  appropriate  participation 
privileges  must  be  shaped  to  the  specific  substantive  and  proce- 
dural parameters  within  which  each  governmental  authority  exercises 
its  delegated  functions.  That  the  concept  of  participation  should  be 
derived  from  and  vary  with  the  functions  performed  by  each  govern- 
mental authority  is  not  so  unique  as  might  be  supposed  from  the  influ- 
ence that  the  unitary  concept  has  enjoyed  in  the  no-standing  cases. 
An  analogy  is  provided  by  the  right-to-counsel  cases;  where  courts 
have  considered  in  detail  the  right  to  counsel  provided  by  section  6(a) 
of  the  Administrative  Procedure  Act,-^  they  have  shaped  the  role  of 
that  counsel  to  the  specific  agency  involved.-'^ 

Section  5(b)  of  the  Administrative  Procedure  Act,-^  while  by  its 
terms  only  applicable  when  specific  statutes  so  provide,  suggests  a  type 
of  participation  in  the  adjudicatory  functions  of  an  agency  which  can 
serve  as  a  general  paradigm  for  granting  appropriate  participation  privi- 
leges, geared  to  the  exigencies  of  each  agency's  functions.  Section  5(b) 
states  that  an  agency 

shall  give  all  interested  parties  opportunity  ( 1 )  for  the  submission  and 
consideration  of  facts,  arguments,  offers  of  setdement,  or  proposals 
of  adjustment  when  time,  the  nature  of  the  proceeding,  and  the 
public  interest  permit  .  .  .  .^^ 

If  we  begin  with  such  a  concept,  the  reasonable  application  of  which 
seems  definable,  we  can  safely  and  in  a  political  sense  responsibly  urge 
upon  the  courts  the  double  duty  of  extending  some  participation  by 

25.  FTC  Press  Release  (May  23,  1969),  Separate  Statement  of  Commissioner  El- 
man  2.  See  also  Elman,  supra  note  9;  In  re  Firestone  Tire  &  Rubber  Co.,  3  Trade  Reg. 
Rep.  H  19,373  (Oct.  26,  1970)  (allowing  intervention  to  a  student  consumer-interest 
organization).  Compare  this  with  the  earlier,  cautious  approach  of  the  Commission 
to  participation  of  public-interest  volunteers  in  the  relief  phase  of  a  consent  order 
proceeding;  In  re  Campbell  Soup  Co.,  [1967-1970  Transfer  Binder]  Trade  Reg.  Rep. 
U  19,261   (1970). 

26.  5  U.S.C.  §  555(a)  &  (b)  (1970). 

27.  See  FCC  v.  Schreiber,  329  F.2d  517,  524-26  (9th  Cir.  1964),  modified  on 
other  grounds,  381  U.S.  279  (1965)  (discussing  nonadjudicative  investigative  hear- 
ings); cf.  City  of  San  Antonio  v.  CAB,  374  F.2d  326,  331-33  (D.C.  Cir.  1967). 
There  are  constitutional  limitations  on  restricting  participation  rights.  See  Jenkins 
v.  McKeithen,  395  U.S.  411  (1969). 

28.  5  U.S.C.  §  554(c)  (1970).  But  see  Teamsters  Local  282  v.  NLRB,  339 
F.2d  795  (2d  Cir.  1964). 

29.  5  U.S.C.  §  554(c)  (1970). 
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third  parties  to  most  dispositive  processes  of  government,  while 
judiciously  shaping  the  degree  of  that  participation  to  the  particular 
governmental  function.  Subject  to  due  process  limitations,  one  is 
tempted  to  say;  yet  the  concept  of  due  process  itself,  as  applied  to  vari- 
ous types  of  agency  proceedings  and  in  situations  at  various  removes 
from  the  plain  taking  of  property,  is  the  best  possible  confirmation  of 
this  relative,  functional  standard.  In  particular,  this  section  5(c)  para- 
digm provides  a  sound  conceptual  framework  for  defining  third-party 
participation  in  governmental  decisions — whether  by  the  Federal  Trade 
Commission  or  the  Justice  Department — about  antitrust  enforcement. 
The  notion  that  not  only  the  Federal  Trade  Commission  but  the  De- 
partment of  Justice  is  an  administrative  agency  is  growing  of  acceptance 
when  considered  in  the  transactional  context;^*'  in  that  same  context  the 
applicability  of  the  principles  underlying  APA  section  5(b)  to  the  De- 
partment ought  to  be  equally  acceptable,  given  the  limitation  of  the 
statute  to  conduct  sufficiently  ordered  to  be  called  a  "function,"  and 
the  limitation  of  "participation,"  as  stated,  to  the  compatible  elements 
of  the  Department's  functions. ^^ 

Assuming,  then,  the  propriety  of  some  public  participation  in  an- 
titrust enforcement,  I  propose  to  examine  in  detail  the  roles  played  by 
each  of  the  antitrust  agencies  to  determine  precisely  what  participa- 
tion is  appropriate.  The  discussion  is  directed  along  four  axes:  the 
substantive  antitrust  transaction  or  doctrine  involved;  the  way  in 
which  the  agency's  consideration  of  an  enforcement  matter  was  ini- 
tiated; the  decision  of  the  agency  to  proceed  against  the  transaction, 
and  especially  the  relationship  of  that  decision  to  subsequent  judicial 
consideration  of  it;  and  the  reason  for  the  third  party's  participation. 
In  this  discussion  I  do  not  distinguish  between  the  functions  of  the 
Antitrust  Division  of  the  Department  of  Justice  and  those  of  the  Fed- 
eral Trade  Commission,  because  I  believe  that  in  most  cases  they 
should  be  treated  the  same.  Since  the  role  of  the  Department  is  most 
difficult  to  fit  into  an  "agency"  context,  most  of  the  discussion  is  cen- 
tered upon  it.  Only  where  the  FTC's  processes  specifically  differ  are 
they  considered  separately;  otherwise  they  are  deemed  subsumed  with- 
in the  discussion  of  the  Department's  processes. 

A .     Proceedings  Before  the  Agencies 

At  the  outset  it  is  necessary  to  draw  some  distinctions,  because  dif- 
ferent participation  rights  are  appropriate  in  different  situations.    First, 


30.  See  generally  Buxbaum,  supra  note  2,   at  361;  Dam,   supra  note    1,   at  2; 
Posner,  supra  note  12;  Sullivan,  supra  note  2. 

31.  See  Newman,  What  Agencies  Are  Exempt  from  the  Administrative  Procedure 
Actl,  36  Notre  Dame  L.  Rev.  320  (1961). 
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we  shall  distinguish  two  types  of  prospective  intervenors  in  the  agency 
process  leading  to  a  decision  whether  or  not  to  enforce  the  antitrust 
laws  against  a  specific  transaction  or  situation.'^-  The  first  seeks  to  ob- 
tain a  specific  remedial  result,  such  as  the  maintenance  of  a  continuing 
and  competitive  supply  of  natural  gas;^^  the  second  seeks  to  prevent 
the  entry  of  a  consent  decree,  or  at  least  to  assure  that  any  consent  decree 
contains  an  "asphalt  clause,"  a  provision  that  the  defendant  waives  the 
protection  otherwise  automatically  granted  by  a  consent  decree  against 
the  use  of  the  consent  judgment  as  prima  facie  evidence  of  an  anti- 
trust violation  in  later  private  actions.^*  Second,  we  distinguish  be- 
tween enforcement  proceedings  initiated  as  a  result  of  the  receipt  of  a 
specific  complaint  from  a  private  party  and  those  initiated  as  a  result  of 
the  receipt  of  general  information,  such  as  press  reports  or  the  report 
of  a  congressional  investigation. 

1.     Specific  Complaints 

A  decision  by  the  Department  of  Justice  not  to  proceed  after  the 
receipt  of  a  specific  private  complaint  ought  to  be  open  to  scrutiny  in 
two  senses.  First,  before  a  decision  not  to  proceed  is  made,  the  origi- 
nally complaining  party  ought  to  be  given  a  forum  for  an  ex  parte  presen- 
tation of  its  argument  or,  at  the  least,  an  opportunity  to  submit  addi- 
tional documentation  in  support  of  its  original  complaint,  because  the 
complaint  itself,  by  definition,  was  inadequate  to  motivate  departmental 
action.  Second,  decisions  not  to  proceed  ought  to  be  pubhcized  and 
accompanied  by  a  statement  of  the  Department's  reasons  for  not  act- 
ing. ^^    The  customary  explanation  that  action  would  not  be  in  the  pub- 

32.  For  a  discussion  of  the  range  of  the  concept  of  intervention,  see  Shapiro, 
Some  Thoughts  on  Intervention  Before  Courts,  Agencies  and  Arbitrators,  81  Harv. 
L.  Rev.  721  (1968). 

33.  See,  e.g.,  Cascade  Natural  Gas  Corp.  v.  El  Paso  Natural  Gas  Co.,  386  U.S. 
129  (1967). 

34.  Clayton  Act  §  5(a),  15  U.S.C.  §  16(a)  (1964);  see,  e.g.,  United  States  v. 
Harper  &  Row  Publishers,  Inc.,  1968  Trade  Cas.  ^  72,423  (N.D.  111.  1967),  aff'd 
mem.  sub  nom.  City  of  New  York  v.  United  States,  390  U.S.  715  (1968).  For  a  re- 
view of  consent  decree  practice  see  M.  Goldberg,  The  Consent  Decree:  Its 
Formulation  and  Use  (1962);  Flynn,  Consent  Decrees  in  Antitrust  Enforcement,  53 
Iowa  L.  Rev.  983  (1968).  For  a  dicsussion  of  the  effort  to  avoid  the  application  of 
the  proviso  of  Clayton  Act  §  5(a),  15  U.S.C.  §  16(a)  (1964)  to  bar  the  prima  facie  ef- 
fect of  the  judgment  in  subsequent  private  litigation  through  the  waiver  of  the  proviso 
by  respondents  (the  "asphalt  clause"),  see  McHenry,  The  Asphalt  Clause — A  Trap  for 
the  Unwary,  36  N.Y.U.L.  Rev.  1114  (1961).  The  effort  was  never  very  successful  and 
has  now  been  abandoned.  However,  the  government  seems  to  have  the  power  to  make 
inclusion  a  condition  of  its  agreement  to  the  entry  of  a  consent  decree,  even  if  no  dis- 
agreement about  substantive  relief  remains  between  the  original  parties.  See  United 
States  V.  Ward  Baking  Co.,  376  U.S.  327  (1964). 

35.  See  Note,  57  Va.  L.  Rev.  331,  338  (1971);  Note,  Informal  Bargaining  Proc- 
ess: An  Analysis  of  the  SEC's  Regulation  of  the  New  York  Stock  Exchange,  80  Yale 
L.J.  811,  832   (1971). 
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lie  interest  is  meaningful  only  in  an  economic  or  legal  context;^^  either 
the  complaint  airs  a  private  quarrel  and  the  challenged  practice  is  not 
prevalent  in  an  economically  significant  trade  or  number  of  situations, 
or  the  practice  does  not  violate  the  laws  as  the  Department  understands 
them.  A  decision  refusing  to  proceed  should  specify  which  of  these  ob- 
jections is  applicable  and  why.  Little  increase  in  work  load  would  be 
involved,  for  such  specification  states  only  the  minimum  of  information 
that  the  decisionmaker  had  to  have  in  order  legitimately  to  arrive  at  a 
decision  in  the  first  place. ^^ 

These  suggestions  imply  that  a  refusal  to  prosecute  might  be  ju- 
dicially reviewed  as  an  abuse  of  discretion. ^^  There  are  few  cases  actu- 
ally mandating  a  prosecutor  to  prosecute  a  criminal  case;^^  however,  the 
general  model  of  prosecutorial  discretion  is  not  really  appropriate. 
While  neither  the  criminal  prosecutor  nor  the  antitrust-agency  civil 
prosecutor  should  be  burdened  with  bagatelles,  a  lower  threshold  level 
for  review  is  appropriate  in  the  antitrust  realm.  Two  distinctions  are 
apparent  and  appealing.  First,  only  in  the  antitrust  field  might  one 
expect  frequent  significant  disputes  about  the  applicable  law,  and  there 
is  no  apparent  reason  why  in  a  case  of  clear  error  a  private  complainant 
should  not  be  able  to  force  the  Department's  hand.*^  A  good  example 
is  the  long  delay  of  the  Department  of  Justice  in  moving  against  con- 
signment practices  in  the  oil-distribution  field,  with  the  result  that  a 
plaintiff  in  a  private  suit  eventually  had  to  move  the  Supreme  Court  to 

36.  I  recognize  that  this  is  one  of  the  statutory  standards  that  must  be  met 
before  FTC  action  is  proper.  Federal  Trade  Commission  Act  §  5(b),  15  U.S.C. 
§  45(b)  (1964).  Nevertheless — and  even  assuming  the  appHcability  of  this  criterion  to 
the  Department  of  Justice — this  is  a  conclusion  that  should  be  stated  only  with  ac- 
companying argument;  it  is  not  an  explanation  in  itself. 

37.  See  Saferstein,  Nonreviewability:  A  Functional  Analysis  of  "Committed  to 
Agency  Discretion"  82  Harv.  L.  Rev.  367,  387  n.86  (1968). 

38.  But  see  Elman,  supra  note  9,  at  786;  Rotunda,  The  Public  Interest  Appellant: 
Limitations  on  the  Right  of  Competent  Parties  to  Settle  Litigation  out  of  Court,  66 
Nw.  U.L.  Rev.  199,  202  (1971).  Both  authors,  although  equally  critical  of  present  prac- 
tices, assert  the  traditional  view  of  nonreviewbility  of  "prosecutorial  discretion."  To  the 
extent,  however,  that  they  rely  upon  FTC  v.  Universal  Rundle  Corp.,  387  U.S.  244 
(1967),  for  specific  support  of  this  position,  I  am  not  persuaded.  It  seems  that  a 
decision  concerned  with  the  impact  upon  a  respondent  of  selective  enforcement  that 
leaves  its  competitors  free  for  a  time  of  the  constraint  it  has  suffered  may  properly  set 
both  higher  and  slightly  different  standards  of  abuse  as  conditions  of  reviewability  than 
those  properly  applicable  to  abuses  involving  inaction. 

39.  See  generally  K.  Davis,  Discretionary  Justice  207-14,  225-26  (1969);  Davis, 
A  New  Approach  to  Delegation,  36  U.  Chi.  L.  Rev.  713,  724  n.33  (1969).  Both  present 
a  pessimistic  appraisal.  For  a  discussion  of  the  more  differentiated  approach  of  other 
legal  systems,  see  W.  Weidinger,  Der  Rechtsschutz  Betroffener  Dritter  Im 
Kartellverwaltungsrecht  Der  Europaischen  Wirtschaftsgemeinschaften  (1968). 

40.  This  would  be  a  particularly  important  corrective  were  the  Department 
avowedly  to  pursue  selective  prosecution  on  doctrinal  grounds.  See  Posner,  supra 
note  12. 
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extend  old  doctrines  to  this  new  field.^^  A  second  distinction  lies  in  the 
differing  concept  of  administrative  flexibility  involved  in  ordinary  crim- 
inal prosecution  and  in  antitrust  actions.  Criminal  prosecution  is  ex- 
ceedingly decentralized  and  decisions  to  bring  or  abstain  from  an  action 
are  highly  factual  and  evidentiary  in  nature;  as  a  result,  a  highly 
variegated  pattern  of  prosecution  develops,  whose  geographical  compon- 
ent parts  are  able  to  influence  each  other  reciprocally  over  time.  Anti- 
trust actions,  on  the  other  hand,  are  highly  centralized,  relatively  few 
in  number,  and  relatively  large  in  individual  impact;  as  a  result,  en- 
forcement patterns  can  be  sharply  and  significantly  distorted  without  an 
opportunity  for  ongoing  reactive  or  corrective  action  by  other-minded 
actors.  Therefore,  even  though  prosecutorial  enforcement  decisions  fall 
toward  the  "nonreviewable"  end  of  the  spectrum,^-  the  particular  na- 
ture of  the  discretion  exercised  by  the  antitrust  agencies  indicates  that 
here  courts  should  retain  the  ability  to  review  abuses  that  are  factually 
gross  or  doctrinally  erroneous. ^^  While  recent  cases  such  as  Medical 
Commission  for  Human  Rights  v.  SEC^^  and  Environmental  Defense 
Fund,  Inc.  v.  Hardin,^^  involving  complaints  against  the  inaction  of 
agencies,  may  not  be  entirely  apropos,**'  their  refreshing  willingness  to 

41.  Simpson  v.  Union  Oil  Co.,  377  U.S.  13  (1964);  see  Simpson  v.  Union  Oil 
Co.,  396  U.S.  13  (1969).  For  another  example  of  third-party  input  creating  new 
substantive  law,  compare  In  re  Cambell  Soup  Co.,  3  Trade  Reg.  Rep.  H  19,261  (1970) 
with  In  re  ITT  Continental  Baking  Co.,  3  Trade  Reg.  Rep.  U  19,681   (July  2,  1971). 

42.  See  generally  Saferstein,  supra  note  37.  Since  I  am  interested  in  extending 
review  of  discretion  to  an  untraditional  field,  I  hope  to  be  excused  from  participation 
in  the  Berger-Davis  debate  over  the  significance  of  APA  §  10,  Intro.,  sub.  (2), 
5  U.S.C.  §  701(a)  (1971).  See  sources  cited  in  Berger,  Administrative  Arbitrariness, 
78  Yale  L.J.  965,  966  n.9  (1969).  See  also  Independent  Broker-Dealers'  Trade  Ass'n 
V.  SEC,  442  F.2d  132,  137  (D.C.  Cir.   1971). 

43.  The  very  obligation  to  resort  publicly  to  resource-allocation  arguments  as 
justif'cation  for  particular  inaction  should  have  a  salutary  chilling  effect  upon  abuse  of 
this  argument — and  sparingly  used  may  not  be  an  inappropriate  input  to  the  budgetary 
process. 

44.  432  F.2d  659   (D.C.  Cir.   1970),  cert,  granted,  401   U.S.   973    (1971). 

45.  428  F.2d  1093  (D.C.  Cir.  1970).  See  also  Moss  v.  CAB,  430  F.2d  891 
(D.C.  Cir.  1970)  (refusal  of  CAB  to  suspend  proposed  rates);  Curran  v.  Laird,  420 
F.2d  122  (D.C.  Cir.  1969)  (union  complaint  against  failure  of  Executive  to  enforce 
Cargo  Preference  Act,  10  U.S.C.  §  2631  (1964));  Safir  v.  Gibson,  417  F.2d  972  (2d 
Cir.  1969)  (failure  of  FMC  to  act  to  recover  subsidies  allegedly  illegally  paid  plain- 
tiff's competitors  under  section  810  of  the  Merchant  Marine  Act  of  1936,  46  U.S.C.  § 
1227  (1964)).  But  see  People  v.  Bunge  Corp.,  25  N.Y.2d  91,  302  N.Y.S.2d  785,  250 
N.E.2d  204  (1969)  (expressing  the  more  traditional  view  of  prosecutorial  discretion  in  an 
agency  context). 

46.  Indeed,  the  Medical  Committee  case  pays  lip  service  to  prosecutorial  discre- 
tion.   As  one  commentator  put  it: 

Recognizing  that  it  could  not  compel  the  Commission  to  exercise  its  discre- 
tionary power  in  any  particular  way,  .  .  .    [the  court]   left  the  Commission 
free  ...  to  refuse  to  take  any  action  if  manpower  or  other  considerations 
of  resource  allocation  prompted  such  a  decision. 
Note,  57  Va.  L.  Rev.  331,  342  (1968);  see  Note,  49  Texas  L.  Rev.  322,  327  (1971). 
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ignore  the  prosecutorial-discretion  shibboleth  and  to  join  issue  instead  on 
such  items  as  standing,  reviewabihty  of  discretionary  actions,  and  ripeness 
can  well  be  applied  in  cases  testing  the  reviewability  of  Department  of 
Justice  inactivity  in  the  antitrust  enforcement  field. 

This  type  of  judicial  review  of  the  rejection  of  specific  complaints 
involves  no  risk  of  runaway  litigation,  because  the  level  of  proof  re- 
quired successfully  to  appeal  from  the  Department's  refusal  to  proceed 
would  be  at  least  as  high  as  that  required  to  succeed  in  a  direct  private 
action  under  section  4  of  the  Clayton  Act.*''  It  is  of  course  true  that 
the  mere  allegation  of  an  actionable  abuse  of  discretion  can  always  cre- 
ate a  significant  problem  of  delay  and  a  diversion  of  the  agency's  en- 
ergy;48  jj^^^^  however,  has  always  been  an  overkill  argument,  and  it  can 
be  met  here,  as  in  other  problem  areas  of  agency  discretion,  by  insisting 
upon  high  threshold  levels  of  allegation  and  disposing  of  dubious  cases 
through  appropriate  summary  techniques,  and  by  evaluating  the  trans- 
actional and  institutional  context  of  the  specific  activity  against  which 
the  complaint  is  directed. ■**'  Through  these  means  it  should  be  feasible 
in  time  to  assure  that  neither  the  complainant  interested  in  a  specific 
corrective  act  nor  the  one  simply  seeking  the  benefits  of  prior  govern- 
mental action  for  his  own  later  private  suit  gains  by  frivolous  use  of  this 
appeal  channel. 

2.     Nonspecific  Complaints 

In  the  second  type  of  agency  action  that  proceeds  without  the  spur 
of  private  complaint,  the  different  factual  setting  requires  a  differ- 
ent concept  of  the  role  of  private  intervention.  Further,  in  this  situa- 
tion a  differentiation  based  upon  the  nature  of  the  practice  or  con- 
dition involved  is  important.  The  two  most  important  such  events  will 
undoubtedly  continue  to  be  mergers  and  distribution  practices.  Though 
in  both  cases  a  specific  complaint  is  lacking  as  a  reference  point  for  pri- 
vate reaction  to  the  governmental  decision  not  to  proceed,  the  appro- 
priate substitute  reference  point  needed  to  provide  a  participation 
springboard  differs  for  mergers  and  for  distribution  practices. 

See  also  Leighton  v.  SEC,  221  F.2d  91  (D.C.  Cir.),  cert,  denied,  350  U.S.  825  (1955). 
But  even  this  much  requires  an  explanation  by  the  agency  to  the  court  and  subjects  that 
explanation  to  some  level  of  approval.  See  generally  Citizens  to  Preserve  Overton 
Park,  Inc.  v.  Volpe,  401  U.S.  402  (1971);  Saferstein,  supra  note  37,  at  382,  395. 

47.  15  U.S.C.  §  16  (1964).  In  other  words,  an  appellant  would  have  to  show  a 
clear  prima  facie  case  of  a  violation  of  an  antitrust  norm,  in  addition  to  the  appropriate 
level  of  abuse  of  discretion.  Only  the  impact  of  the  violation  upon  that  appellant, 
a  necessary  component  of  an  alternative  private  claim,  would  not  be,  at  least  theoreti- 
cally, a  component  of  his  appeal  from  administrative  inaction. 

48.  See  Hahn  v.  Gottlieb,  430  F.2d  1243,  1248  (1st  Cir.  1970).  See  generally 
Saferstein,  supra  note  37,  at  387-88. 

49.  See  generally  Saferstein,  supra  note  37,  at  395. 
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a.  Mergers.  Many  mergers  now  fall  within  the  FTC  premerger 
scheme.^"  This  procedure  requires  notification  to  the  Commission 
within  10  days  of  preliminary  agreement  to  merge  and,  if  applicable,  no 
less  than  60  days  before  consummation,  of  essentially  any  asset  or  stock 
fusion  in  a  nonregulated  sector  of  corporations  with  combined  total  as- 
sets of  more  than  $250  million.  The  notification  is  a  public  document, 
although  the  detailed  special  report  (requiring  submission  under  the 
four-digit  SIC  code  of  branch  and  plant  information  and  under  the 
seven-digit  Census  product  code  of  product  sales  information)  is  con- 
fidential and  available  only  to  other  governmental  agencies,  specifically 
including  the  Department  of  Justice.  The  notification,  of  course,  im- 
plies no  burden  on  the  FTC  to  proceed  against  the  particular  merger,^^ 
but  it  might  provide  the  means  for  a  private  party  to  query,  and  then, 
using  the  procedure  outlined  above,  to  challenge,  the  decision  of  either 

50.  See  FTC  Resolution,  FTC  Press  Release  (Apr.  13,  1969)  (FTC  Order  of 
Apr.  8,  1969);  FTC  Letter  of  Explanation,  FTC  Press  Release  (July  16,  1969);  FTC 
Resolution,  34  Fed.  Reg.  7592  (1969),  as  corrected,  34  Fed.  Reg.  7737  (1969).  See 
generally  O'Brien,  The  Federal  Trade  Commission's  Pre-Merger  Notification  Require- 
ments, 14  Antitrust  Bull.  557  (1970)  (primarily  discussing  the  FTC's  authority  to 
require  such  notification);  Reilly,  Merger  Notification  Program  of  the  Federal  Trade 
Commission,  38  Antitrust  L.J.  679  (1969). 

51.  Compare  the  food  and  cement  guidelines:  FTC,  Enforcement  Policy  with 
Respect  to  Mergers  in  the  Food  Distribution  Industries  (Jan.  3,  1967),  1  Trade 
Reg.  Rep.  H  4520,  at  6806  (1970);  FTC,  Enforcement  Policy  with  Respect  to  Verti- 
cal Mergers  in  the  Cement  Industry,  1  Trade  Reg.  Rep.  H  4510,  at  6801  (1967). 
See  also  FTC,  Enforcement  Policy  with  Respect  to  Product  Extension  Mergers  in 
Grocery  Products  Manufacturing,  1  Trade  Reg.  Rep.  If  4530,  at  6808  (1968);  FTC, 
Enforcement  Policy  with  Respect  to  Mergers  in  the  Textile  Mills  Products  Industry, 
1  Trade  Reg.  Rep.  ^  4540,  at  6814  (1968).  For  an  analysis  of  the  utility  of  these 
guidelines  see  Note,  5  Colum.  J.  Law  &  See.  Prob.  137  (Aug.  1969). 

Like  the  premerger  notification  announcements,  these  guidelines  also  use  absolute 
monetary  standards  as  the  primary  factor  distinguishing  presumptively  good  from  pre- 
sumptively bad  mergers.  This  precedent  plus  the  explicit  promise  to  proceed  against 
mergers  in  the  top  financial  category  indicate  that  the  FTC  will  in  the  future  allocate 
its  enforcement  resources  to  this  top  group  of  mergers.  What  is  worrysome  about  this 
is  the  implication  that  smaller  mergers  generally  will  not  be  pursued  sua  sponte. 
I  believe  this  to  be  a  poor  guideline  in  the  horizontal  merger  field  and,  to  some 
degree,  in  the  vertical  merger  field.  Not  only  are  such  standards  unjustifiable  under 
substantive  antimerger  law  doctrine,  but  they  overlook  the  danger  residing  in  the  hun- 
dreds of  specialty-market  situations  which  fall  below  the  $250  million-in-assets  test. 
These  niches  and  crannies  of  highly  industrialized  capitalism  do  not  deserve  this  de 
facto  immunity.  Compare  the  Merger  Guidelines  of  the  Department  of  Justice,  1 
Trade  Reg.  Rep.  ^  4430,  at  6681-89  (1968),  which  employ  relative  market-share 
determinants.  They  are,  of  course,  far  too  general  and  innocent  of  relevant  market- 
definitional  criteria  to  be  predictively  useful  isee  Committee  Meetings,  37  Antitrust 
L.J.  876,  879,  892  (1969)  (comments  of  Prof.  Areeda)],  but  at  least  they  avoid  the 
defect  of  absolute  size  standards. 

The  examples  of  others  countries  are  instructive.  The  British  act,  its  Australian 
and  Canadian  progeny,  and  the  German  law  all  provide  for  premerger  notification  re- 
quirements and  utilize  percentage-of-relevant-market  criteria  in  their  guidelines.  See 
generally  III  OECD,  Market  Power  and  the  Law  (1970).  Such  a  formula",  of  course, 
is  more  vague  and  difficult  to  comply  with  than  an  absolute  figure,  but  if  the  FTC  can 
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the  FTC  or  the  Department  of  Justice^-  not  to  proceed  against  the  merg- 
er. 

It  might  at  first  glance  seem  desirable  to  impose  an  obligation  to 
publicize  a  reasoned  decision  to  let  a  merger  event  go  unchallenged 
upon  at  least  the  FTC  and,  if  its  internal  consideration  of  a  merger  for 
possible  action  should  prove  to  be  dispositive — and  discoverable — upon 
the  Department  of  Justice  as  well.^^  From  the  point  of  view  of  poten- 
tially interested  third  parties,  however,  this  goes  farther  than  is  neces- 
sary; it  would  suffice  to  impose  that  duty  only  when  a  question  about 
the  agency's  intentions  is  raised  by  such  a  party.  Additionally,  to  go 
farther  might  introduce  by  a  back  door  the  frequently  discussed  rail- 
road release,  or  premerger  clearance. ^^  These  clearances  are  highly 
touted  by  the  business  community  as  a  path  to  certainty  in  this  vague 
field  of  the  law;  it  is,  however,  a  path  that  is  only  really  favored  when 
the  agency  is  thought  to  be  moving  in  the  right  substantive  direction.^^ 
At  other  times  there  is  less  use  of  premerger  clearance  procedures  than 
might  be  expected  from  the  way  they  are  occasionally  hailed. ^^  Con- 
versely, the  enforcement  agencies  fear  the  clearances,  because  there  is 

make  reference  to  SIC  and  Census  codes  in  the  premerger  notification  form,  it  could 
with  little  more  work  devise  reasonably  ascertainable  structural  market-occupancy 
standards. 

52.  It  must  be  assumed  that  the  notification  procedure  will  not  affect  the  normal 
rules  of  operation,  which  permit  the  first  to  question  the  merger  to  bring  the  suit.  See 
Posner,  The  Federal  Trade  Commission,  37  U.  Cffl.  L.  Rev.  47,  51-52,  54  &  n.26  (1969); 
Reycraft,  Dealing  with  Enforcement  Agencies  Prior  to  Filing  of  Suit,  39  Antitoust 
L.J.  174,  175  (1970);  Panel  Discussion,  39  Antitrust  L.J.  211-12  (1970).  The 
mechanics  of  that  traditional  accommodation  may  have  to  be  amended  slightly,  but 
that  is  a  minor  problem — and  indeed,  the  specific  reference  to  the  Department  of  Jus- 
tice as  an  agency  entitled  to  the  Special  Report  filings  suggests  that  the  jurisdictional 
issue  has  been  resolved  by  the  Department  and  the  Commission.  See  id.  at  161  (com- 
ment of  Commissioner  Elman).  Unfortunately,  I  am  advised,  the  Department  does 
not  request  the  reports  as  a  matter  of  practice,  and  thus  still  fails  to  obtain  the 
benefits  of  this  source  of  information. 

53.  The  FTC  system  now  provides  that  all  dispositions  of  voluntary  premerger 
clearance  submissions  together  with  a  statement  of  reasons,  but  without  party  identi- 
fication, will  be  made  public.  FTC  Press  Release  (Aug,  6,  1969)  (detailing  the  sys- 
tem first  announced  in  FTC  Press  Release  (May  23,  1969));  see  3  Trade  Reg.  Rep. 
If  9738  (1969).  This  voluntary  submission  program  was  intended  primarily  for  those 
companies  subject  to  FTC  clearance  for  further  acquisitions  under  outstanding  FTC 
orders.  See  Wall  St.  J.,  May  26,  1969,  at  5,  col.  1  (Pac.  ed.).  It  does  not  apply  to 
the  premerger  notification  procedures  discussed  in  note  50  supra  and  accompanying 
text. 

See  also  SEC  Securities  Exchange  Act  Release  No.  5098,  [Current  Transfer 
Binder]  CCH  Fed.  Sec.  L.  Rep.  U  77,921  (1970)  (discussing  the  new  SEC  policy  of 
publishing  interpretative  opinions  and  no-action  letters). 

54.  See  note  53  supra. 

55.  See  Buxbaum,  Restrictions  Inherent  in  the  Patent  Monopoly,  113  U.  Pa.  L. 
Rev.  633,  667   (1965). 

56.  See  Reycraft,  supra  note  52,  at  175-76;  Committee  Meetings,  37  Antitrust 
L.J.  886  (1968)  (comment  of  Mr.  Reycraft). 
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no  adversary  procedure  for  the  fact-finding  and  contextual  placement 
that  is  so  essential  to  decisions  in  this  field.  All  in  all,  after  consider- 
ing both  the  American  and  European  experience  with  this  approach, 
I  am  of  the  opinion  that  a  clearance  system  is  oversold  as  to  its  ef- 
ficacy, and  that  frequent  use  of  a  clearance  system  is  unacceptably 
risky  to  the  long-range  enforcement  process. 

Furthermore,  it  seems  to  me  that  the  legitimate  interests  of  the 
merging  firms  do  not  require  a  duty  on  the  part  of  the  enforcement 
agency  to  state  a  no-challenge  result,  for  the  new  notification  require- 
ment imposes  no  duty  upon  the  enterprises  concerned  to  abstain  from 
proceeding  with  a  planned  fusion.^''  If,  under  the  new  notification  sys- 
tem, notifying  companies  do  labor  under  a  cloud  of  potential  legal  reac- 
tion more  specific  and  menacing  than  that  previously  facing  the  large 
company  engaged  in  a  merger  transaction,  then,  it  might  be  argued,  it  is 
reasonable  to  require  that  cloud  to  be  dispelled  as  expeditiously  as  pos- 
sible by  the  agency  that  created  it.  In  fact,  however,  this  requirement 
of  agency  action  already  exists;  the  notifying  companies  can  force  the 
agency  to  act  by  the  simple  step  of  beginning  to  proceed  with  the  plan. 
True,  they  may  be  challenged,  but  that  problem  predates,  and  is  inde- 
pendent of,  the  notification  requirement.  The  preliminary  injunction 
device,  already  available  to  both  enforcement  bodies  as  a  means  to  chal- 
lenge mergers,  can  be  used  no  earlier  in  the  chronology  of  the  merger 
scenario  now  than  it  was  before  the  notification  requirement  was  pro- 
mulgated. It  may  be  argued  that  the  present  situation  is  different  be- 
cause the  preliminary  injunction  weapon  is  strengthened  to  a  significant 
degree  by  the  special-report  information.  But  the  Department  of  Jus- 
tice, through  the  combination  of  Civil  Investigative  Demands  and  pre- 
liminary injunctions,  had  already  achieved  the  same  potency,^®  and  the 
FTC  has  achieved  a  similar  potency,  although  in  a  shghtly  more  frag- 
mented form,  through  its  victory  in  FTC  v.  Dean  Foods  CoJ^^ 

57.  The  appropriate  substantive  doctrinal  framework  for  this  procedure  is  still 
unclear.  See  Archer,  Techniques  of  Litigating  Government  Merger  Cases,  39  Antitrust 
L.J.  184,  191-93  (1969);  Panel  Discussion,  39  Antitrust  L.J.  211   (1969). 

58.  Antitrust  Civil  Process  Act,  15  U.S.C.  §§  1311-14  (1964).  But  see  United 
States  V.  Union  Oil  Co.,  343  F.2d  29  (9th  Cir.  1965). 

For  a  recent  box  score  of  the  Department's  preliminary-injunction  efforts,  see 
United  States  v.  Northwest  Indus.,  Inc.,  301  F.  Supp.  1066  (N.D.  111.  1969),  and  more 
recently,  United  States  v.  White  Consol.  Indus.,  Inc.,  5  Trade  Reg.  Rep.  ^  73,487 
(N.D.  Ohio  Feb.  24,  1971).  See  Allis-Chalmers  Mfg.  Co.  v.  White  Consol.  Indus., 
Inc.,  414  F.2d  506  (3d  Cir.  1969),  cert,  denied,  396  U.S.  1009  (1970),  for  a  discussion 
of  private  parties'  efforts  to  procure  preliminary  injunctive  relief.  See  also  Archer, 
supra  note  57,  at  191-93. 

59.  384  U.S.  597  (1966);  see  Comment,  The  FTC's  Power  to  Seek  Preliminary  In- 
junctions in  Anti-Merger  Cases,  66  Mich.  L.  Rev.  142  (1967).  This  system  is  slightly 
more  fragmented  because  the  Dean  Foods  case  must  be  seen  in  conjunction  with  the 
reporting  requirements  authorized  by  section  6(b)  of  the  Federal  Trade  Commission 
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In  any  event,  reciprocity  of  duties,  leading  to  the  requirement  that 
the  agency  clear  or  file,  might  well  become  all  filing  and  no  clearing. 
Because  of  the  chilling  effect  of  the  preliminary  injunction  and  the  sig- 
nificant, if  less  chilling,  effect  of  the  growing  tendency  of  courts  to  re- 
quire completely  separate  operation  of  merged  business  units  as  a  con- 
dition of  denying  an  injunction,^*^  it  seems  that  a  lesser  and  lesser 
amount  of  enforcement  resources,  as  compared  with  earlier  times,  will 
suffice  to  carry  the  antimerger  attacks. ^^  If  this  be  so,  it  might  be  bet- 
ter for  all  concerned  if  the  enforcement  agencies  made  their  decisions 
under  no  more  pressure  for  action  than  that  created  by  the  occasional 
prodding  of  interested  third  parties  proposed  above. 

b.  Restrictive  distribution  practices.  There  is  no  easy  way  to  fashion 
the  equivalent  of  a  notification  event  from  which  the  chain  of  inquiry 
and  challenge  might  spring  for  restrictive  distribution  arrangements, 
nor  would  it  be  wise  to  do  so  in  view  of  the  administrative  burdens  of 
pohcing  such  a  concept.  The  magnitude  of  the  number  of  transac- 
tions that  would  have  to  be  covered,  and  the  magnitude  of  the  number 
of  review  transactions  that  would  thus  be  imposed  upon  the  enforcement 
agencies,  militate  against  adoption  of  such  a  scheme.  It  would  be  hard 
to  devise  a  better  way  to  render  an  agency  impotent  than  to  drown  it  in 
this  kind  of  review  duty,  as  the  experience  of  the  Directorate  General 
for  Competition  of  the  European  Communities  tends  to  demonstrate.^^ 

There  is  far  less  need  for  this  heavy  an  approach  in  the  case  of 
such  behavioral  transactions  than  in  the  case  of  structural  changes 
like   mergers. ^^     First,   there   are   already  many   properly   motivated 

Act,  15  U.S.C.  §  46(b)  (1964).  But  see  O'Brien,  supra  note  50,  at  561-67,  573-74; 
Panel  Discussion,  39  Antitrust  L.J.  204,  211  (1970)  (comments  of  Mr.  Reycraft). 

Each  case  of  seeking  a  preliminary  injunction,  according  to  participating  FTC  of- 
ficials, was  a  "traumatic  experience"  for  the  Commission.  BNA  A.T.R.R.  No.  506,  at 
B-3   (1971). 

60.  See,  e.g..  United  States  v.  Wachovia  Corp.,  313  F.  Supp.  632  (W.D.N.C.  1970); 
United  States  v.  Cities  Serv.  Co.,  289  F.  Supp.  133  (D.  Mass.  1968),  appeal  dismissed, 
410  F.2d  662  (1st  Cir.  1969). 

Archer,  supra  note  57,  at  190  n.l5,  cites  a  study  finding  that  13  of  23  proposed 
banking  mergers  were  abandoned  following  the  Department's  announced  intention  to  ob- 
ject. See  also  Kestenbaum,  Potential  Competition,  38  Antitrust  L.J.  652,  656-57  & 
n.l5  (1969). 

61.  See  Miller,  Technology,  Social  Change,  and  the  Constitution,  33  Geo.  Wash. 
L.  Rev.  17,  28-30  (1964)  (query  whether  he  would  not  now  include  substantive  anti- 
trust law  among  the  fields  moved,  in  this  case  voluntarily,  out  of  the  judiciary's  grasp); 
N.Y.  Times,  June  29,  1969,  at  1,  col.  1. 

62.  See  Buxbaum,  Patent  Licensing:  A  Case  Study  on  Antitrust  Regulation  With- 
in the  European  Economic  Community,  9  Antitrust  Bull.  101,  143-44  (1964);  Bux- 
baum, Incomplete  Federalism:  Jurisdiction  over  Antitrust  Matters  in  the  European 
Economic  Community,  52  Calif.  L.  Rev.  56,  58  (1964). 

63.  See  generally  Buxbaum,  supra  note  2,  at  358;  Posner,  A  Statistical  Study  of 
Antitrust  Enforcement,  13  J.  Law  &  EcoN.  365,  416   (1970). 
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complainants  against  these  transactions,  and  these  complainants  have 
adequate  means  of  redress.  The  doctrinal  shifts  in  section  3  Clayton 
Act  law,^^  the  new  learning  as  to  class  actions,^^  and  the  demise  of  the 
in  pari  delicto  defense^^  offer  those  parties  with  legitimate  complaints 
against  restrictive  distribution  practices  sufficient  motivation  and  ca- 
pabilities to  pursue  them;  therefore,  no  changes  are  necessary  in  the 
noncomplainant-nonaction  situation. 

I  am  persuaded  to  this  view  by  another  factor.  In  the  case 
of  mergers,  the  financial  and  political  importance  of  the  mdividual 
event,  coupled  with  the  understandable  ill  ease  of  the  enforcement 
agencies  at  social  tinkering  with  a  demonstrably  efficient  machine  in 
order  to  reach  ill-defined  and  seldom  inmiediately  discernible  theoreti- 
cal goals,  make  antimerger  law  enforcement  a  sometime  and  vulnerable 
thing,  needing  as  much  insulation  from  short-term  political  constraints, 
and  encouragement  from  those  with  reason  to  fight,  as  it  can  possibly 
get.  An  attack  upon  an  exclusive  distribution  agreement  is  another 
matter  entirely.  Here  there  is  highly  visible,  almost  tangible  behavior, 
with  visible,  ahnost  tangible  effects  upon  ascertainable  parties  or  groups; 
here  it  is  those  who  argue  that  there  is  good  in  this  evil  that  are  the  theo- 
rists;^'' and  here  the  events  are  seldom  important  enough,  nor  the  conse- 
quences of  the  government's  attack  serious  enough,  to  enable  significant 
opposition  to  mount  against  governmental  enforcement  efforts. ^^  In 
short,  the  government's  total  record  in  the  field  is  fairly  good,  and  where 
it  has  lagged  behind,  others  have  had  little  difficulty  in  picking  up  the 
attack.  Under  these  circumstances,  a  change  in  procedures  for  the  pur- 
pose of  energizing  now-unmotivated  potential  complainants  to  scruti- 
nize the  government's  handiwork,  given  the  attendant  enforcement  costs 
that  would  be  involved,  seems  not  only  unnecessary  but  undesirable. 

C.     The  Proposal  Applied  to  Consent  Decree  Negotiations 
at  the  Departmental  Level 

Before  leaving  this  subject  of  participation  in  the  agencies'  deci- 
sional process,  it  may  be  worthwhile  to  apply  the  model  established  in 
the  preceding  discussion  to  one  of  the  more  significant  institutional  set- 


64.  15  U.S.C.  §  14  (1964);  see,  e.g.,  Bok,  The  Tampa  Electric  Case  and  the 
Problem  of  Exclusive  Arrangements  Under  the  Clayton  Act,  1961  Sup.  Ct.  Rev.  267. 

65.  See  note  114  infra. 

66.  See  Simpson  v.  Union  Oil  Co.,  396  U.S.  13  (1969);  Perma  Life  Mufflers, 
Inc.  V.  International  Parts  Corp.,  392  U.S.  134  (1968). 

67.  Compare,  e.g..  Bowman,  Tying  Arrangements  and  the  Leverage  Problem,  67 
Yale  L.J.  19  (1957)  and  Preston,  Restrictive  Distribution  Arrangements,  30  Law  & 
CONTEMP.  Prob.  506  (1965)  with  United  States  v.  Arnold,  Schwinn  &  Co.,  388  U.S. 
365  (1967)  and  United  States  v.  Loew's,  Inc.,  371  U.S.  38  (1962). 

68.  See  generally  Buxbaum,  supra  note  2,  at  358. 
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tings  in  which  enforcement  possibilities  are  resolved:  the  Department  of 
Justice's  use  of  negotiated  consent  decrees.  At  least  70  percent  of  all  de- 
partmental civil  complaints  are  terminated  by  consent  decree  settle- 
ment ;*''^  in  addition,  according  to  a  recent  incumbent,  a  few  complaints 
filed  are  at  the  moment  of  filing  joined  to  proposed  consent  decrees,  in- 
dicating that  occasionally  some  negotiations  leading  toward  consent  set- 
tlement are  held  in  the  Department  before  complaint  is  filed.''"  These 
figures  indicate  the  impact  that  a  more  open  process  would  have  in  the 
entire  antitrust  enforcement  system.  In  the  past,  departmental  spokes- 
men have  asserted  on  the  basis  of  these  figures  that  opening  the  process 
to  outside  participation  would  reduce  seriously  the  Department's  ability 
to  mount  the  most  effective  enforcement  program  with  the  least  re- 
sources.^^ One  could  alternatively  conclude  that  the  figures  indicate  the 
importance  of  a  public  debate  and  of  reaching  a  new  public  consensus 
about  appropriate  participation  opportunities  and  procedures.''^ 

The  participation  problem  revolves  around  one  point:  that  at 
which  notice  of  pending  deliberations  or  negotiations  is  given  the  in- 
terested public.  The  current  system  is  to  wait  until  a  proposed  consent 
decree  is  filed  in  court  and  published.  Then  suggestions  and  complaints 
are  solicited,  addressed  to  the  Department  of  Justice. ^^  The  decision  is 
anticipated,  statistically  speaking,  by  the  Department's  public  announce- 
ment of  the  filing  of  the  complaint,  but  a  third  party  cannot  know  that 
any  specific  complaint  will  eventually  be  settled  by  consent.     Further- 

69.  These  figures  are  for  the  decade  1950-1959.  See  Flynn,  Consent  Decrees  in 
Antitrust  Enforcement,  53  Iowa  L.  Rev.  983,  986  n.8  (1969).  The  portion  of  set- 
tled cases  of  those  pursued  to  some  remedy  and  not  dismissed  was  87  percent.  See  id. 
The  figure  as  of  the  mid-sixties  has  been  stated  to  be  about  80  percent.  See  Comment, 
Consent  Decrees  and  the  Private  Action,  53  Calif.  L.  Rev.  627,  628  n.8  (1965) 
(reporting  comment  of  then-Assistant  Attorney  General  Orrick).  Posner's  figure  for 
1965-1969  is  higher:  90  percent.  Posner,  supra  note  63,  at  375  (Table  5).  See  also 
Note,  Closing  an  Antitrust  Loophole,  55  Va.  L.  Rev.   1334,  1337  (1969). 

70.  Zimmerman,  Procedures  for  Settling  with  the  Antitrust  Division,  37  Anti- 
trust L.J.  212,  216  (1968).  The  percentage  seems  to  be  rising  again.  See,  e.g.,  Wall 
St.  J.,  July  10,  1970,  at  4,  col.  1  (Pac.  ed.). 

Traditionally  the  Federal  Trade  Commission  has  frequently  used  the  approach  of 
preliminary  negotiations  and  filing  complaints  and  proposed  consent  orders.  See  P. 
WoLL,  Administratfve  Law — The  Informal  Process  117-25  (1963).  Recently,  how- 
ever, abandonment  of  this  approach  was  announced,  as  part  of  the  Commission's  re- 
juvenation. See  N.Y.  Times,  Apr.  10,  1970,  at  39,  col.  1;  Kennedy,  Professor  Elman 
and  the  Changing  Federal  Trade  Commission:  A  Comment,  59  Geo.  L.J.  861  (1971). 
Thus,  the  model  proposed  in  the  text  would  not  be  disruptive  of  the  Commission's 
working  style — unless  the  recent  Goodyear  settlement  order  presages  a  return  to  old 
habits.  In  re  Goodyear  Tire  &  Rubber  Co.,  3  Trade  Reg.  Rep.  ^  19,522  (March  12, 
1971);  see  II  Nader  Antitrust  Study  Group,  The  Closed  Enterprise  System  809 
(1971). 

71.  See  Shapiro,  supra  note  32,  at  743  &  n.l04. 

72.  See,  e.g.,  Votaw,  Antitrust  in  1914:  The  Climate  of  Opinion,  24  ABA  Sec. 
OF  Antitrust  L.  Proceedings  14,  15  (1964). 

73.  28  C.F.R.  §  50.1  (1961). 
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more,  there  is  no  established  procedure  for  channeling  criticism  at  this 
point  in  the  proceedings,  let  alone  for  participation,  though  the  Depart- 
ment voluntarily  accepts  and  considers  all  information  received. 

Once  the  governmental  decision  to  commit  resources  to  an  event 
is  made,  it  would  be  relatively  easy  to  let  that  decision  be  known  and  al- 
low subsequent  participation  through  procedures  such  as  those  previ- 
ously described.  While  it  would  be  difficult  to  shape  the  government's 
deliberative  processes  to  accommodate  participation  before  the  com- 
plaint decision  is  made,  this  is  fortunately  unnecessary  except  where 
the  decision  to  sue  is  kept  secret  while  settlement  negotiations  pro- 
ceed and  announced  at  the  same  time  as  is  the  decision  to  settle. 
Therefore,  if  participation  in  shaping  particular  settlements  is  desirable, 
the  only  change  from  present  practices  needed  is  to  require  that  no  set- 
tlement be  formulated  until  a  complaint  is  filed  or  a  proposed  complaint 
is  announced.''^  Any  inefficiency  that  this  causes  would  be  relatively 
insignificant  because  of  the  rarity  of  the  particular  practice. 

Once  the  use  of  simultaneous  announcements  is  precluded,  third- 
party  participation  can  be  implemented  to  such  degrees  and  along  such 
lines  as  suit  the  particular  transactions.  Regulatory-agency  procedures 
provide  suitable  precedent,'^^  and  experience  with  such  peculiarly  depart- 
mental exigencies  as  may  exist  undoubtedly  can  be  met  by  further  re- 
finements. 

Above  all,  what  must  be  avoided  is  giving  an  illusion  of  participa- 
tion in  the  decisionmaking  processes  when  in  fact  agency  decisions  have 
already  congealed. ^^  Frustration  breeds  claims  of  illegitimacy;  inordi- 
nate effort  is  required  merely  to  chip  at  the  edges  of  a  set  course  of  ac- 
tion; and  if  the  requisite  energies  are  collected,  all-out,  all-or-nothing 

74.  See  Zimmerman,  supra  note  70,  at  216  (indicating  the  Division's  reluctance  to 
utilize  the  preliminary-negotiations  approach). 

75.  See  the  excellent  example  in  Freedman,  Administrative  Procedure  and  the 
Control  of  Foreign  Direct  Investment,  119  U.  Pa.  L.  Rev.  1,  90  (1970).  See  generally 
Robinson,  The  Making  of  Administrative  Policy,  118  U.  Pa.  L.  Rev.  485,  515,  519 
(1970). 

76.  See  FTC  Press  Release  (May  23,  1969),  Separate  Statement  of  Commis- 
sioner Ellman: 

The  public  is  entitled  to  know  about  such  an  application  at  the  time  it  is 
filed,  not  later  ....  If  there  are  comments  or  objections  from  interested 
third  parties,  we  should  consider  them  before  we  act,  not  afterwards.  .  .  . 
[There]  is  a  large  difference  between  the  status  of  a  matter  which  is  entirely 
wide  open  because  the  agency  has  not  acted  at  all,  and  one  in  which  the 
door  is  at  least  partly  closed  because  the  agency  has  granted  "provisional" 
approval. 
Id.  at  2. 

For  an  excellent  general  example,  see  N.Y.  Times,  Nov.  13,  1970,  at  23,  col.  1 
(dispute  concerning  practice  of  delay  in  releasing  reports  under  section  102  of  the  En- 
vironmental Policy  Act  of  1969,  42  U.S.C.  §  4332  (Supp.  1971),  which  provides  that 
"environmental  impact  reports"  shall  be  available  to  the  public  as  the  agency  review 
process  operates,  rather  than  after  the  agency  decision  is  made). 
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attacks,  rather  than  persuasion  to  acceptable  consensus,  become  the  rule. 
As  a  result  the  total,  long-range  correctness  of  decisions  is  dimkiished. 

m 

Public  Participation  in  Judicial  Review  of  Agency  Decisions 

Public  participation  at  the  judicial  level  consists  of  two  things:  ap- 
peals from  agency  inaction,  and  participation  in  judicial  proceedings 
originally  brought  by  the  Department  of  Justice.  Since  the  outlines  of 
the  discussion  are  clear  by  now,  I  shall  avoid  detailed  descriptions  of 
the  various  modalities  of  participation,  and  instead  illustrate  my  pro- 
posals by  concentrating  upon  the  settlement  (whether  by  consent  de- 
cree, dismissal,  or  after  litigation)  of  actions  brought  in  the  courts  by 
the  Department.  Two  aspects  of  the  intervention  problem  are  relevant 
to  this  discussion:  the  showing  needed  to  obtain  leave  to  intervene, 
and  the  showing  needed  to  obtain  a  spectrum  of  desired  results  after 
intervention  is  allowed. 

In  pursuing  these  issues,  it  is  important  to  keep  in  mind  that  there 
are  informal  alternatives  to  Rule  24"  proceedings.  These  alternatives 
are  particularly  important  because  intervention  is  not  an  all-or-nothing 
proposition.^^  Participation  in  district  court  consent  decree  delibera- 
tions, for  example,  is  now  commonplace,  whether  or  not  this  participa- 
tion   is    formally    labeled    intervention.'''      I    assume   that    whatever 

77.  Fed.  R.  Civ.  P.  24. 

78.  See  generally  Shapiro,  supra  note  32. 

79.  See  Handler,  The  Shift  from  Substantive  to  Procedural  Innovations  in  Anti- 
trust Suits,  71  COLUM.  L.  Rev.  1,  18  &  n.92,  and  sources  cited  therein.  See  generally 
Flynn,  supra  note  69,  at  1005-10;  Rotunda,  supra  note  38,  at  202-14;  Shapiro,  supra 
note  32,  at  740-48. 

These  efforts  to  obtain  third-party  participation  usually  are  not  successful.  See 
Handler,  supra.  Some  of  the  failures,  however,  are  substantive  decisions  in  which  the 
court  has  reviewed  the  protest  against  a  proposed  settlement  and  on  the  facts  shown  de- 
cided against  it.  For  example,  in  United  States  v.  Blue  Chip  Stamp  Co.,  272  F.  Supp. 
432  (CD.  Cal.  1967),  affd  mem.  sub  nom.  Thrifty  Shoppers  Scrip  Co.  v.  United  States, 
389  U.S.  580  (1968),  the  district  court  not  only  reviewed  the  objections,  but  as  the  re- 
ported opinion  itself  reveals,  twice  before  had  rejected  proposed  consent  decrees  after 
amici  curiae  had  propounded  reasoned  objections  to  them  in  oral  argument.  Id.  at 
424.  Ironically,  the  ground  unsuccessfully  advanced  by  the  putative  intervener  against 
the  decree  in  the  third  round — fear  that  Blue  Chip  Stamp  Company,  rather  than  losing 
market  position  to  newly  created  competition,  would  extend  its  market  domination — has 
apparently  come  to  pass;  at  least  the  United  States  recently  moved  to  open  and  amend 
the  consent  decree  on  that  ground.  See  Notice  of  Motion  and  Motion  to  Modify  the 
Final  Judgment  of  June  5,  1967,  United  States  v.  Blue  Chip  Stamp  Co.,  Civ.  No.  63-1552- 
F  (CD.  Cal.,  filed  Oct.  28,  1970).  I  am  advised  that  the  motion  was  denied  with 
leave  to  renew. 

Another  example,  of  greater  public  interest,  is  United  States  v.  Harper  &  Row  Pub- 
lishers, Inc.,  1967  Trade  Cas.  ^  72,256  (N.D.  111.),  affd  mem.  sub  nom.  City  of  New 
York  V.  United  States,  390  U.S.  715  (1968)  (the  Children's  Books  case).  Here,  after 
putative  interveners'  argument,  a  significant  change  was  made  concerning  availability  of 
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the  law  as  to  formal  Rule  24  intervention,  the  district  courts  in- 
formally will  hear  complaints  and  read  letters  protesting  proposed  set- 
tlements, so  that  the  real  question  is  what  depth  of  presentation  will  be 
allowed.  To  some  extent  it  is  only  a  tactical  question  whether,  with 
Professor  Shapiro,  one  argues  in  favor  of  formal  intervention  but  con- 
cedes the  courts'  discretion  to  shape  the  degree  of  actual  participation 
to  the  relevant  particular  circumstances, ^'^  or  one  is  concerned  solely 
with  the  degree  of  participation,  regardless  of  the  label  applied  to  the 
third-party  participant.  All  in  all,  because  the  formal  intervention  con- 
cept subsumes  a  minimal  guarantee  of  adequate,  though  varying,  par- 
ticipation rights,^^  the  liberal  granting  of  formal  intervention  requests  is 
preferable.  However,  this  is  not  the  only  possible  way  to  bring  about 
improvement,  for  the  courts  are  even  now  somewhat  amenable  to  in- 
formal argument,  and  they  may  well  become  even  more  amenable  to 
such  non-Rule  24  third-party  participation  in  the  future. 

A.     The  Scope  of  Intervention 

Despite  some  disturbing  affirmances  by  the  Supreme  Court  of  de- 
nials of  intervention,*^  one  might  begin  and  end  the  inquiry  into  the 

the  government's  evidence.  See  Archer,  The  Defendant's  View,  37  Antitrust  L.J.  837, 
846-47  (1968);  McSweeney,  Privileged  Communications,  Attorney's  Work  Product,  Con- 
fidential Information  and  Availability  of  Governmental  Investigative  Files  and  Grand 
Jury  Transcripts,  38  Antitrust  LJ.  24,  32-33  (1969).  A  similar  result  was  reached 
in  United  States  v.  Automobile  Mfrs.  Ass'n,  307  F.  Supp.  617  (S.D.  Cal.  1969),  aff'd 
mem.  sub  nom.  City  of  New  York  v.  United  States,  397  U.S.  248  (1970)  (the  automo- 
bile pollution  control  case);  see  307  F.  Supp.  at  620. 

Another  occasional  occurrence  is  the  full  participation  by  objecting  third  parties 
in  motions  to  modify  consent  decrees  previously  entered,  without  provision  for  such  an 
occurrence  having  been  made  therein.  Compare  United  States  v.  Western  Elec.  Co., 
1968  Trade  Cas.  Tj  72,415  (D.N.J.),  aff'd  mem.  sub  nom.  Clark  Walter  &  Sons,  Inc. 
v.  United  States,  392  U.S.  659  (1968)  with  United  States  v.  Branch  River  Wool  Comb- 
ing Co.,  320  F.  Supp.  1324  (D.R.I.  1971). 

Such  cases  are  expectable;  the  right  to  participate  in  the  process  is  no  guarantee  of 
victory.  Of  course,  the  sufficiency  of  the  fact-finding  exercise  that  led  this  or  that 
court  to  reject  the  protest  or  proposed  change  can  be  questioned.  See  text  accompanying 
notes  120-26  infra. 

80.  Shapiro,  supra  note  32,  at  757-64. 

81.  One  important  participation  right  is  that  of  appeal  from  a  defeat  below,  a  step 
not  available  to  a  party  enjoying,  for  example,  only  amicus  curiae  status.  In  this  con- 
nection, note  also  the  availability  to  the  disappointed  putative  intervenor  of  a  direct  ap- 
peal to  the  Supreme  Court  under  section  2  of  the  Expediting  Act,  15  U.S.C.  §  29  (1964). 
See  Missouri-Kansas  Pipe  Line  Co.  v.  United  States,  108  F.2d  614  (3d  Cir.  1939),  cert, 
denied,  309  U.S.  687  (1940);  cf.  United  States  v.  California  Cooperative  Canneries, 
279  U.S.  553  (1929). 

82.  See  cases  cited  in  Handler,  supra  note  79,  at  18  n.92.  See  also  United  States 
V.  Atlantic  Richfield  Co.,  5  Trade  Reg.  Rep.  H  73,460  (S.D.N.Y.  1970),  aff'd  mem. 
sub  nom.  Bartlett  v.  United  States,  401  U.S.  986  (1971)   (a  minor  case). 

The  Supreme  Court's  use  of  the  straightforward  affirmance  in  these  direct  appeals 
rather  than  dismissal  for  want  of  a  substantial  federal  question  does  not  indicate  that 
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scope  of  Rule  24  intervention  with  the  El  Paso  cases,  Cascade  Natural 
Gas  Corp.  v.  El  Paso  Natural  Gas  Co}^  and  Utah  Public  Service  Com- 
mission V.  El  Paso  Natural  Gas  Co.^'^  The  basic  and  perhaps  unique 
point  of  the  Cascade  holding  is  that  an  allegation  of  disobedience  of  a 
higher  court's  mandate  may  be  grounds  for  obtaining  formal  Rule  24 
standing  to  intervene.^^  Even  though  the  interests  of  the  intervening 
complainants  in  the  El  Paso  cases  were  no  more  important  or  legitimate 
than  those  of  the  customers,  suppliers,  and  competitors  whose  interven- 
tion efforts  in  other  cases  routinely  have  been  denied,  the  El  Paso  com- 
plainants were  allowed  to  intervene  because  they  alleged  this  particular  is- 
sue. Theoretically,  this  allegation  bears  more  upon  the  substantive  re- 
sult a  successful  intervenor  might  procure  than  upon  his  right  to  show 
the  error  in  the  first  place.  Nevertheless,  here  as  elsewhere  there  is  a  re- 
ciprocal relation  between  the  threshold  issue  of  standing  and  the  issues 
involved  in  the  substantive  complaint  in  intervention.  Thus,  if  the  pro- 
spective intervenor  alleges  that  he  intends  to  rely  upon  the  agency's  de- 
viation from  a  prior  mandate,  he  is  apparently  given  formal  Rule  24 
standing  to  prove  his  allegation. 

The  mandate  need  not  be  that  of  the  Supreme  Court,  nor  need  the 
issue  of  disobedience  be  so  starkly  put  as  in  El  Paso.  For  example,  in 
United  States  v.  First  National  Bank  &  Trust  Co.  {Lexington  Bank),^^ 
a  case  applying  the  Cascade  holding  in  the  consent  decree  context,  the 
district  court  had  decided  the  substantive  monopolization  issue  against 
the  government,  relying  erroneously,  as  it  shortly  thereafter  turned  out,^'^ 
on  the  supposed  effects  of  the  1966  Bank  Merger  Act.^^  Despite  the 
pendency  before  the  Supreme  Court  of  other  bank  merger  cases  which 
might,  and  later  did,  result  in  opposite  rulings,'^''  and  despite  its  own 
prior  formal  indications  to  the  contrary,  the  government  announced 
prospective  abandonment  of  its  direct  appeal  and  requested  entry  of  a 

the  general  issue  of  the  propriety  of  allowing  intervention,  as  opposed  to  the  essentially 
judgmental  issue  of  allowing  intervention  in  a  particular  case,  has  been  reviewed  in  any 
meaningful  sense  by  the  Court.  See  R.  Stern  &  E.  Gressman,  Supreme  Court  Prac- 
tice 197  (4th  ed.  1969).  In  one  case  the  Court  dismissed  the  appeal  rather  than  affirm 
the  judgment,  but  without  invoking  the  "substantial  question"  formula.  Lupton 
Mfg.  Co.  v.  United  States,  388  U.S.  457,  dismissing  mem.  United  States  v.  Aluminum 
Co.  of  America,  41  F.R.D.  342  (E.D.  Mo.  1967). 

83.  386  U.S.  129  (1967). 

84.  395  U.S.  464  (1969). 

85.  These  cases  have  been  analyzed  in  detail  by  several  writers.  See  Flynn, 
supra  note  69,  at  1005-10;  Rotunda,  supra  note  38,  at  202-14;  Shapiro,  supra  note  32, 
at  740-48. 

86.  280  F.  Supp.  260  (E.D.  Ky.  1967),  aif'd  mem.  sub  nom.  Central  Bank  & 
Trust  Co.  V.  United  States,  391  U.S.  469  (1968). 

87.  See  note  89  infra  and  accompanying  text. 

88.  12  U.S.C.  §  1828(c)  (Supp.  V,  1970). 

89.  United  States  v.  First  City  Nat'l  Bank,  386  U.S.  361   (1967).     The  current 
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final  judgment  settling  the  dispute  in  favor  of  defendants.^"  In  permit- 
ting intervention  in  this  situation  the  Lexington  court  significantly  ex- 
tended the  Cascade  doctrine.  Because  the  intervenor  alleged  executive 
inconsistency  which  on  its  face  could  not  be  explained  by  reasoned  dis- 
tinctions between  cases  or  even  pro  forma  policy  assertions,  it  was  given 
a  chance  to  prove  the  existence  of  an  illegitimate  motive. 

In  fact  some  of  the  language  of  the  opinion  of  the  district  court 
suggests  even  broader  intervention  rights.    The  court  declared: 

If  the  [Supreme]  Court  by  its  decision  in  Cascade  grants  intervention 
of  right  to  any  volunteer  claiming  to  speak  for  the  public  interest 
when  he  can  convince  a  court  that  the  Government  might  have 
used  bad  judgment  in  conducting  or  settling  a  lawsuit,  these  inter- 
veners are  well  within  the  class  entitled  to  intervene.^^ 

This  statement  raises  the  possibility  of  intervention  in  all  cases,  whether 
or  not  the  underlying  action  had  been  pending  before  the  same  or  a 
higher  court,  so  long  as  it  is  alleged  that  the  government  agency  used 
"bad  judgment."  Presumably,  the  bad-judgment  allegation  need  not 
be  based  upon  a  conflict  with  judicial  pronouncements  in  the  same  or 
related  litigation,  as  was  the  case  in  Lexington  Bank,  but  may  be  dem- 
onstrated circumstantially. 

The  best-known  illustration  of  a  case  that  could  have  fallen  under 
this  broad  version  of  the  rule  is  United  States  v.  Western  Electric  Co.,^^ 
involving  a  challenge  to  certain  patent-pooling  practices.  The  case  was 
ended  by  a  consent  decree  that  not  only  left  prior  activity  unpunished, 
but  more  significantly,  permitted  retention  of  the  fruits  of  the  alleged 
illegal  conduct  and  failed  to  correct  an  ongoing  monopoly  situation.®^ 
There  were  no  prior  related  judicial  pronouncements,  and  the  only  proof 
of  the  charges  alleged  against  the  consent  decree  was  circumstantial: 
the  large  disparity  between  minimal  reasonable  sanctions  and  those 
acceded  to  by  the  government.  Cases  such  as  this  should  be  within  the 
intervention  framework.  In  order  to  accomplish  this,  I  would  read 
Cascade  to  hold  that  if  an  allegation  of  some  yet-to-be-analyzed  abuse 
of  discretion  is  made,  a  complainant  who  is  otherwise  entitled  to  in- 
tervene because  of  his  interest  in  the  matter,'^*  ought  to  be  permitted 

state  of  the  law  is  reflected  in  United  States  v.  Phillipsburg  Nat'l  Bank  &  Trust  Co.,  399 
U.S.  350  (1970). 

90.  280  F.  Supp.  at  263. 

91.  Id. 

92.  1956  Trade  Cas.  U  68,246  (D.N.J.   1956). 

93.  See  Antitrust  Subcomm.  (Subcomm.  No.  5)  of  the  Comm.  on  the  Ju- 
diciary, 86th  Cong.,  1st  Sess.,  Report  on  Consent  Decree  Program  of  the  Dep't 
OF  Justice  29-120  (Comm.  Print  1959).  See  generally  J.  Goulden,  Monopoly  78- 
103  (1968). 

94.  Utah  Pub.  Serv.  Comm'n  v.  El  Paso  Natural  Gas  Co.,  395  U.S.  464  (1969), 
does  not  require  even  this  much. 
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to  intervene  whether  the  impropriety  alleged  is  a  deviation  from  a 
situationally  related  judicial  pronouncement  or  deviation  from  accept- 
able law  enforcement  results.  This  is  no  more  than  the  adequacy- 
of-representation  ground  of  the  rule,"^  and  the  government,  above  all 
litigants,  should  be  amenable  to  an  intervention  challenge  based  on 
these  grounds.^'' 

It  is  still  unclear  what  level  of  wrongful  agency  action  in  the  set- 
tlement process  must  be  alleged  to  justify  intervention  and  proved  to  jus- 
tify rejection  of  a  proposed  consent  decree.  Lexington  Bank  suggests 
that  a  generous  level  of  conclusory  pleading — merely  alleging  "bad 
judgment" — is  acceptable.'^'  A  recent  case  involving  the  Federal  Trade 
Commission,  Robertson  v.  FTC,^^  suggests  a  standard  more  in  keeping 
with  the  general  concepts  of  reviewability  of  discretionary  agency  ac- 
tion. In  that  case  a  dissident  warehouseman  objected  to  bylaws  adopted 
by  a  tobacco  marketing  board  pursuant  to  an  open-ended  cease-and- 
desist  order  and  sought  review  of  the  bylaws  by  the  FTC  and  then  by 
the  court.  The  court  held  that  adoption  of  the  bylaws  was  part  of  the 
general  compliance  stage  of  agency  action,  so  that  the  hearing  procedures 
required  in  the  adjudicatory  stage  were  not  applicable.  ^'^  However,  the 
court  suggested  that  under  section  10(e)  of  the  Administrative  Proce- 
dure Act^*^**  injunctive  or  declaratory  rehef  would  be  available  if  "arbi- 
trary and  capricious"  action  by  the  FTC — the  statutory  standard — 
were  alleged.  ^''^  Since  the  Department  of  Justice's  activity  is  best  un- 
derstood if  it  is  considered  analogous  to  the  action  of  an  administrative 
agency,  the  familiar  "arbitrary  and  capricious"  wording  should,  as  a 
pleading,  survive  a  motion  to  deny  the  right  of  intervention,  particularly 
if  the  less  rigorous  "bad  judgment"  standard  of  Lexington  Bank  is 
correct. 

It  is  more  difficult  to  determine  what  facts  need  to  be  proven  in 
order  to  force  an  agency  to  give  a  fuller  justification  of  its  settlement  ef- 
forts, or  if  the  agency  fails  to  do  so,  to  justify  rejection  of  a  proposed 
consent  decree.  No  precise  answer  can  be  given,  but  some  characteriza- 
tion and  classification  suggestions,  buttressed  by  illustrations  from  cases, 
may  be  of  use  to  decisionmakers  confronted  with  this  problem. 

At  the  outset  we  should  recognize  that  because  of  the  impact  that 

95.  Fed.  R.  Civ.  P.  24(b). 

96.  Bui  see  Handler,  supra  note  79,  at  9,  21-23,  35-36. 

97.  280  F.  Supp  at  263. 

98.  415  F.2d  49  (4th  Cir.  1969). 

99.  415  F.2d  at  51-54. 

100.  5  U.S.C.  §  706  (1970): 

....  The  reviewing  court  shall  ...  (2)  hold  unlawful  and  set  aside 
agency  action,  findings,  and  conclusions  found  to  be  (A)  arbitrary,  capri- 
cious, an  abuse  of  discretion,  or  otherwise  not  in  accordance  with  law  .... 

101.  415  F.2d  at  55. 
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intervention  in  consent  decree  hearings  has  on  the  Justice  Department's 
power  to  allocate  enforcement  resources,  this  must  be  distinguished  from 
the  typical  intervention  case.  In  the  normal  case  the  litigation  continues 
regardless  of  the  outcome  of  the  intervention  attempt.  Intervention 
may  reshape  the  direction  of  the  litigation  or  the  emphasis  of  particular 
items,  but  these  are  marginal  problems.  If  a  consent  decree  settlement 
is  challenged,  however,  an  overriding  consideration  is  the  danger  that  no 
settlement  will  be  reached  if  intervention  is  allowed  and  the  govern- 
ment forced  to  litigate.  Because  of  the  dram  on  enforcement  re- 
sources this  causes  and  because  of  the  initially  legitimate  presumption 
that  a  responsible  public  agency  best  knows  how  to  allocate  limited  re- 
sources to  protect  the  public  interest,  a  court  must  use  care  in  urging  or 
requiring  changes  in  the  substance  of  a  proposed  decree. ^°^ 

1 .     Asphalt-Clause  Interveners 

Where  a  private  party  has  no  quarrel  with  a  settlement  except  that 
it  deprives  him  of  the  benefits  of  Clayton  Act  section  5(a)^°^  because  it 
does  not  include  an  asphalt  clause,^"*  he  would  bear  such  a  heavy  bur- 
den of  persuasion  that  rejection  of  his  request  to  intervene  would  for 
practical  purposes  be  inevitable.  In  only  one  case  might  there  be  an 
exception  to  this  general  rule.  If  the  intervenor  represents  that  class 
which  has  suffered  from  the  competitive  restraint  being  challenged 
and  the  class  is  essentially  governmental  in  nature,^**^  then  for  several 
reasons  the  resource-allocation  problem  takes  on  entirely  different  as- 
pects. First,  in  this  situation  the  public  interest  can  be  equated  with 
that  of  the  intervenor;  therefore,  the  Department  of  Justice  cannot 
claim  that  a  more  general  public  is  being  shortchanged  if  the  consent 
decree  founders  due  to  insistence  upon  an  asphalt  clause. ^°®     Second, 


102.  To  this  extent,  and  subject  to  recognition  of  the  fact  that  the  question  of  de- 
gree, not  kind,  is  the  difficult  one,  I  can  subscribe  to  the  concerns  so  stridently  voiced 
in  Handler,  supra  note  79,  at  17-23. 

103.  15  U.S.C.  §  16(a)  (1964). 

104.  See  note  34  supra  and  accompanying  text. 

105.  See,  e.g.,  United  States  v.  Harper  &  Row  Publishers,  Inc.,  1967  Trade  Cas. 
II  72,256  (N.D.  111.  1967),  affd  mem.  sub  nom.  City  of  New  York  v.  United  States,  390 
U.S.  715  (1968).  I  assume  that  the  class  action  device  brings  the  entire  public-body 
group  into  the  intervention  complaint. 

I  do  not  include  here  the  debated  parens  patriae  actions  of  the  state,  the  legiti- 
macy of  which  will  be  determined  by  the  Supreme  Court  in  Hawaii  v.  Standard  Oil 
Co.,  431  F.2d  1282  (9th  Cir.  1970),  cert,  granted,  401  U.S.  936  (1971),  or  state 
agency  efforts  to  intervene  in  other  state-agency  cases.  See,  e.g..  City  and  County  of 
San  Francisco  v.  Chas.  Pfizer  &  Co.,  48  F.R.D.  105  (S.D.N.Y.  1969). 

106.  Even  if  defendants  would  find  asphalt  clauses  for  the  benefit  of  public  victims 
equally  objectionable  whether  the  beneficiaries  exhausted  the  list  of  affected  parties  or 
were  only  a  part  thereof,  the  government's  resource-allocation  objection  is  least  ten- 
able in  the  former  case. 

Of  course  the  anticompetitive  effects  of  a  violation  may  emanate  beyond  the  first 
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any  departmental  argument  that  by  losing  the  benefits  of  the  proposed 
decree  the  intervenor  is  hurting  himself  or  his  class  is  entitled  to  little 
weight.  Those  who  seek  to  intervene  obviously  disagree  with  that  as- 
sessment; their  governmental  status  should  assign  to  their  dissenting 
opinion  the  same  weight  as  that  given  the  Department  of  Justice's  opin- 
ion. Third,  the  tax  dollars  that  will  pay  for  the  intervener's  later  pri- 
vate action  are  no  less  sacrosanct  than  the  tax  dollars  supporting  the 
work  force  of  the  Antitrust  Division;  therefore,  any  argument  by  the 
Department  of  Justice  that  intervention  requests  should  be  denied  in 
order  to  save  enforcement  resources  must  be  rejected.  I  realize  that 
the  laboring  oar  in  these  governmental  actions  is  often  taken  by 
private  attorneys  on  a  contingent  fee  basis^'*'^ — indeed,  the  entire  lo- 
cal government  treble-damage  effort  is  hardly  feasible  without  this  con- 
tingent fee-engendered  self-interest — but  the  eventual  recoupment  is 
nevertheless  a  tax  substitute  for  public  expenditure.  Furthermore,  the 
Department's  resource-allocation  difficulties  can  be  mitigated  through 
the  expedient  of  allowing  the  local  agencies'  attorneys  to  enter  the  origi- 
nal departmental  lawsuit,  which  then  can  proceed  as  an  action  for  both 
injunctive  and  monetary  relief.^"**  The  Department  of  Justice  staff 
would  supervise  the  agencies'  attorneys,  but  the  latter,  acting  as  special 
counsel  for  the  government,  would  bring  the  original  case  to  judgment. 
Then,  either  at  once  or  after  appellate  finality,  the  agencies'  counsel 
could  proceed  with  the  treble-damage  aspect  of  the  case,  using  the  prima 
facie  benefit  of  Clayton  Act  section  5(a). 

2.     Intervenors  Seeking  Affirmative  Relief 

The  more  significant  objections  to  the  settlement  of  pending  de- 
circle  of  victims  to  affect  the  economy  more  generally,  but  this  does  not  strike  me 
as  a  reason  to  reject  the  proposed  approach,  given  the  existing  limitations  on  recov- 
ery by  remotely  injured  and  indirectly  harmed  parties.  See  Billy  Baxter,  Inc.,  v. 
Coca-Cola  Co.,  431  F.2d  183  (2d  Cir.  1970),  cert,  denied,  401  U.S.  923  (1971);  Karseal 
Corp.  v.  Richfield  Oil  Corp.,  221  F.2d  358  (9th  Cir.  1955). 

107.  See,  e.g.,  Cal.  Bus.  &  Prof.  Code  §  16750  (West  1964)  (allowing  the 
Attorney  General  to  enter  into  agreements  with  persons  to  prosecute  antitrust  actions 
brought  on  behalf  of  the  state  or  an  agency  thereof;  presumably  it  includes  the  power  to 
conclude  contingent  fee  arrangements).  See  generally  Blecher,  An  Effective  Deterrent 
to  "Hard  Core"  Violations  of  the  Antitrust  Law,  14  U.C.L.A.L.  Rev.   1060  (1967). 

108.  Technically  the  two  cases  could  be  tied  together  through  either  a  joinder  of 
parties  pursuant  to  Rule  20(a)  or  through  intervention.  While  I  have  found  no 
case  in  which  the  parties  joined  as  plaintiff  were  governmental,  and  private,  there  is 
no  reason  to  bar  such  voluntary  joinders.  And,  as  the  Children's  Books  Utigation 
[United  States  v.  Harper  &  Row  Publishers,  Inc.,  1968  Trade  Cas.  Ij  72,415  (N.D.  111. 
1967),  aff'd  mem.  sub.  nom.  City  of  New  York  v.  United  States,  390  U.S.  715  (1968)] 
shows,  state  and  local  public  bodies  have  joined  in  intervention  efforts  which,  if  success- 
ful, would  have  resulted  in  a  joinder  of  public  and  private  bodies.  Regardless  of 
whether  joinder  or  intervention  is  employed,  the  district  court's  approval  is  required,  but 
this  approval  should  be  given  if  the  United  States,  the  plaintiff,  concurs  in  the  application. 
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partmental  litigation  come  from  those  third  parties  who  seek  the  inclu- 
sion of  some  form  of  affirmative  relief  in  the  settlement  decree.  The 
most  useful  classification  for  such  objections  is  one  based  upon  the  dis- 
tinction between  a  decree  imposing  a  sanction  upon  past  behavior  and 
one  compelling  a  change  of  structure  or  behavior  in  the  future.  It  is 
tempting  to  think  instead  in  terms  of  a  structure-behavior  dichotomy,  but 
as  demonstrated  below,'"^  that  dichotomy  offers  only  a  loose  and  not 
always  useful  correlation  to  the  more  meaningful  distinction  suggested. 

The  types  of  intervention  rights  appropriate  to  the  different  types 
of  third  parties  I  distinguish  can  be  sketched  by  considering  a  hy- 
pothetical case  of  each.  In  the  first  case,  a  government  action  is  brought 
to  end  an  illegal  pricing  conspiracy.  The  government  proposes  a  con- 
sent decree  forbidding  the  continuation  of  the  conspiracy  and  fining 
the  conspirators;  in  the  opinion  of  the  Department  of  Justice,  this  will 
adequately  assure  future  good  behavior.  In  the  second  case,  after  filing 
an  antimerger  complaint,  the  government  seeks  a  consent  decree  for- 
bidding only  future  mergers  but  continuing  undisturbed  a  situation  al- 
leged in  the  complaint  of  that  very  suit  to  be  illegal.  The  proposed  gov- 
ernment action  in  the  first  case  achieves  the  major  goal,  ending  the 
illegal  situation.  Therefore,  competitors,  customers,  and  others  affected 
by  the  prior  illegal  behavior  should  not  be  able  to  challenge  the  action 
merely  because  it  supplies  no  public  redress  for  past  illegal  acts.  In  the 
second  case,  however,  third  parties  otherwise  enjoying  good  standing 
ought  sometimes  to  be  able  to  intervene  and  complain  that  the  Depart- 
ment has  failed  to  protect  them  from  the  continuing  harm.  The  dubious 
argument  asserted  by  the  Department  of  Justice  in  these  cases  to  support 
its  settlement  decrees — that  resource  allocation  and  enforcement  priori- 
ties override  acceptance  of  a  continuing,  illegal,  harmful  structure — 
should  not  foreclose  further  judicial  inquiry.' ^*^  The  government  may 
still  argue  a  type  of  confession  and  avoidance  to  this  charge  of  surrender. 
Therefore,  a  proper  judicial  decision  whether  to  accept  the  decree  or  not 
should  also  consider  such  matters  as  the  certainty  of  the  legal  issue  al- 


109.  See  text  accompanying  notes  115,  116  infra. 

1 10.  See,  e.g.,  the  public  debate  over  the  Department  of  Justice's  resolution  of  the 
Ling-Temco-Vought  case  involving  the  Jones-Laughlin  transaction,  Wall  St.  J.,  Mar.  28, 
1969,  at  4,  col.  1  (Pac.  ed.);  Wall  St.  J.,  Mar.  9,  1970,  at  26,  col.  1  (Pac.  ed.),  and  the 
LTV  case  involving  the  Okonite  transaction,  United  States  v.  Ling-Temco-Vought,  Inc., 
5  Trade  Reg.  Rep.  H  73,607  (W.D.  Pa.  May  27,  1971).  The  FTC  has  also  consented 
to  decrees  of  this  type.  See,  e.g..  Diamond  Crystal  Salt  Co.,  [1967-1970  Transfer 
Binder]  Trade  Reg.  Rep.  U  19,027  (1969);  Litton  Indus.,  Inc.,  [1967-1970  Transfer 
Binder]  Trade  Reg.  Rep.  Tj  18,828  (1969);  Marquette  Cement  Mfg.  Co.,  [1967-1970 
Transfer  Binder]  Trade  Reg.  Rep.  H  18,888  (1969);  Burlington  Indus.,  Inc.,  [1967- 
1970  Transfer  Binder]  Trade  Reg.  Rep.  TI  18,589,  1|  18,635  (1969);  Occidental  Petro- 
leum Corp.,  [1967-1970  Transfer  Binder]  Trade  Reg.  Rep.  TiH  18,527,  18,599  (1968). 
See  also  cases  cited  in  Burrus  &  Mayne,  Developments  in  Antitrust  During  the  Past 
Year,  39  Antitrust  L.J.  533,  621-22  (1970). 
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leged  to  govern ;^^^  the  closeness  of  private  complainants  and  their  harm 
to  the  effects  of  the  continuing,  illegal  situation;"-  the  availability  of  di- 
rect private  action,  as  under  section  7  of  the  Clayton  Act;"^  and  the 
potential  use  of  class  actions  as  alternatives  to  these  intervention  ef- 
forts."^ Generally,  however,  courts  ought  to  be  reasonably  accessible 
to  a  third  party  complaining  about  a  proposed  settlement  because  he 
is  the  victim  of  uncorrected,  ongoing  illegality. 

As  these  examples  suggest,  the  basic  classification  corresponds  to 
some  degree  to  a  simple  structure-behavior  dichotomy.  There  is,  how- 
ever, a  major  third  category  of  problems  which  does  not  fit  within  this 
traditional  distinction.  Often  the  future  effects  of  past  behavior  remain 
to  do  harm  though  the  behavior  is  ended.  "'^  For  example,  complain- 
ing third  parties  might  show  that  continuing  harm  will  result  because  a 
defendant,  though  ordered  to  stop  receiving  exclusive  grantback  rights 
from  licensees,  will  continue  to  hold  an  illegitimately  derived  dominance 
in  the  market — a  dominance  that,  through  continued  attraction  of  future 
ideas,  will  be  maintained,  if  not  strengthened."^  Here,  too,  it  is 
reasonable  to  adopt  a  relatively  open  position  toward  allowing  interven- 
tion if  an  appropriate  level  of  arbitrariness  in  the  decision  to  settle  is 
alleged. 

This  may  be   slightly   inconsistent   with   the   proposal   regarding 


111.  See,  e.g..  United  States  v.  Pan  Am.  World  Airways,  Inc.,  193  F.  Supp.  18 
(S.D.N.Y.  1961),  rev'd,  371  U.S.  296  (1963),  where  the  government,  forced  to  litigate 
by  the  district  court's  rejection  of  a  proposed  consent  decree,  lost  in  the  Supreme  Court 
on  primary  jurisdiction  grounds.  However,  one  cannot  tell  whether  this  legal  issue  was 
the  reason  for  the  settlement  effort. 

112.  E.g.,  compare  Billy  Baxter,  Inc.  v.  Coca-Cola  Co.,  431  F.2d  183  (2d  Cir. 
1970),  cert,  denied,  401  U.S.  923  (1971)  with  Mulvey  v.  Samuel  Goldwyn  Productions, 
433  F.2d  1073  (9th  Cir.  1970),  cert,  denied,  402  U.S.  923  (1971). 

113.  15  U.S.C.  §  26  (1964).  Allowing  more  intervention  in  merger  settlements 
would  be  consonant  with  the  emerging  position  of  the  federal  courts  toward  private  anti- 
merger actions.  For  example,  if  a  private  litigant  requests  that  a  court  order  divestiture 
to  prevent  some  feared  prospective  injury,  the  courts  would  hesitate  to  give  him  this 
private-attorney-general  status  in  a  case  like  this  because  it  involves  major  structural 
shifts.  This  type  of  litigant  is  therefore  preferred  in  the  scheme  proposed  in  the  text. 
On  the  other  hand,  the  treble-damage  claimant  asserting  harm  from  past  mergers  is  less 
favored  by  that  scheme,  but  he  is  more  favored  by  the  courts  when  litigating  in  his  own 
right.  Compare  Gottesman  v.  General  Motors  Corp.,  414  F.2d  956  (2d  Cir.  1969)  with 
Highland  Supply  Corp.  v.  Reynolds  Metals  Corp.,  327  F.2d  725  (8th  Cir.  1964).  See 
generally  Day,  Private  Actions  Under  Section  7  of  the  Clayton  Act,  29  ABA  Sec.  OF 
Antitrust  Law  Proceedings   155   (1965). 

114.  See  generally  Fine,  Class  Actions,  38  Antitrust  L.J.  710  (1969).  For  a  dis- 
cussion of  the  solicitation  problem  see  Eisen  v.  Carlisle  &  Jacquelin,  52  F.R.D.  253 
(S.D.N.Y.  1971);  Ward  &  EUiott,  The  Contents  and  Mechanics  of  Rule  23  Notice, 
10  B.C.  Ind.  &  Com.  L.  Rev.  557  (1969). 

115.  See  United  States  v.  United  Shoe  Mach.  Corp.,  110  F.  Supp.  295  (D.  Mass. 
1953),  affd  mem.,  347  U.S.  521  (1954). 

116.  See,  e.g..  United  States  v.  General  Elec.  Co.,  82  F.  Supp.  753  (D.N.J.  1949); 
United  States  v.  General  Elec.  Co.,  115  F.  Supp.  835  (D.N.J.  1953). 
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asphalt-clause  interveners^ ^'^  in  that,  logically,  a  party's  inability  to  bring 
an  "easy"  treble-damage  action  for  past  harm  differs  only  in  degree  from 
disabilities  arising  from  failure  to  correct  an  ongoing  economic  unfair- 
ness, for  a  failure  to  make  a  damaged  participant  whole  impairs  his  ef- 
fective participation  in  economic  life,  even  in  the  future.  Nevertheless, 
the  difference  of  treatment  suggested  above  is  appropriate.  It  is  expedi- 
ent to  avoid  automatic  complaints  against  departmental  action,  and  be- 
cause the  ordinary  treble-damage  complainant  is  already  well  armed  for 
his  efforts  to  bring  such  a  private  action,  he  need  not  be  given  the  addi- 
tional aid  of  the  asphalt  clause  merely  to  improve  further  his  chances  to 
achieve  that  end.  Today's  liberal  use  of  the  class  action  device,  judicial 
approval  of — and  even  participation  in — client  solicitation  in  these 
cases, "^  the  availabihty  of  government  files  to  the  private  plaintiff,^^^ 
and  the  constant  erosion  of  procedural  obstacles  to  private  actions  all 
reduce  the  seriousness  of  complaints  against  departmental  willingness  to 
settle  without  preserving  the  benefits  of  section  5(a)  for  private  treble- 
damage  actions.  These  factors  justify  ignoring  this  minor  logical  in- 
consistency in  the  past-future  categorization. 

B.     Appropriate  Intervention  Procedures^^^ 
At  present  the  procedures  utilized  by  courts  to  determine  the  rights 

117.  See  text  accompanying  notes   103-08  supra. 

118.  See,  e.g.,  Eisen  v.  Carlisle  &  Jacquelin,  52  F.R.D.  523  (S.D.N.Y.  1971). 
Handler's  strictures  against  this  phenomenon  [see  Handler,  supra  note  79,  at  7-10] 
are  not  convincing.  The  notice  mechanics  as  often  as  not  work  to  knock  out  of 
the  recovery  arena — permanently,  given  the  statute  of  limitations — those  absent  class 
members  who  fail  to  respond  to  the  court's  demand  that  they  present  their  damage 
claims.  See,  e.g.,  Neuman  v.  Electronic  Specialty  Co.,  [1969-1970  Transfer  Binder] 
Fed.  Sec.  L.  Rep.  Tj  92,591  (N.D.  111.  1969);  Comment,  38  U.  Chi.  L.  Rev.  337,  353-55 
&  n.91  (1971).  See  generally  Kom  v.  Franchard  Corp.,  50  F.R.D.  57,  59-60  (S.D.N.Y. 
1970).  The  problem  is  to  be  distinguished  from  the  tolling  effects  on  absent  members 
of  the  class  action  brought;  see  State  of  Minnesota  v.  United  States  Steel  Corp.,  44  F.R.D. 
559,  572  (D.  Minn.  1968). 

119.  United  States  v.  Harper  &  Row  Publishers,  Inc.,  1967  Trade  Cas.  ^  72,256 
(N.D.  111.  1967),  afi'd  mem.  sub  nom.  City  of  New  York  v.  United  States,  390  U.S. 
715  (1968).  For  a  discussion  of  prior  criminal  actions  and  discovery  after  "no  contest" 
pleas,  see  Freeman,  The  Private  Plaintiff's  View,  38  Antitrust  L.  Rev.  827  (1968); 
Kramer,  Subsequent  Use  of  the  Record  and  Proceedings  in  a  Criminal  Case,  38  Anti- 
trust L.  Rev.  300  (1969)  (a  brief  overview);  McSweeny,  supra  note  79,  at  31.  For  an 
interesting  informal  alternative,  see  Washington  v.  American  Pipe  &  Constr.  Co.,  41 
F.R.D.  59  (S.D.  Cal.  1966).  See  generally  Minnesota  Mining  &  Mfg.  Co.  v.  New  Jer- 
sey Wood  Finishing  Co.,  381  U.S.  311,  319  (1965). 

The  only  difficult  problem  is  the  discovery  of  CID-derived  information  when  the 
government  either  decides  not  to  proceed  at  all  or  settles  with  a  consent  decree.  Even 
here,  however,  the  retained  copies  in  the  government's  files  should  be  available.  See 
Decker,  The  Civil  Investigative  Demand,  20  ABA  Sec.  Antitrust  L.  Proceedings 
370,  381-82  &  n.58  (1962).  But  see  28  C.F.R.  §  16.12  (Supp.  1971)  (prior  approval  of 
the  Attorney  General  required  even  in  the  case  of  court-ordered  disclosures).  In  any 
event,  the  private  plaintiff  can  seek  discovery  from  the  defendant  of  the  items  that  the 
defendant  submitted  earlier  to  the  Department  in  response  to  a  CID. 

120.  I  leave  out  of  consideration  the  fact-finding  possibilities  inherent  in  the  De- 
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of  parties  seeking  to  intervene  in  consent  decree  settlement  hearings  are 
inadequate.  The  formal  intervention  motion  is  often  debated  in  a 
framework  seemingly  derived  from  motions  for  summary  judgment, 
with  affidavits  and  briefs  substitutmg  for  substantive  debate  about  the 
disparity  between  the  minimum  acceptable  relief  and  that  sought  in  the 
proposed  settlement  decree. ^-^  Initially  the  negotiated  plea  is  presented 
to  the  court  with  only  so  much  explanation  and  argument  as  the  con- 
science of  that  court  may  require  the  parties  to  supply.  The  govern- 
ment's objection  to  a  proposed  intervention  is  usually  limited  to  pious 
conclusions  reiterating  the  resource-allocation  dilemma  and  the  pre- 
sumption of  legitimacy  attaching  to  decisions  of  duly  appointed  repre- 
sentatives of  the  public. ^^^  These  are  hardly  the  rejoinders  from  which 
the  necessary  information  can  be  derived  to  determine  the  inadequacies 
of  the  proposed  consent  decree  or  the  legitimacy  of  the  would-be  inter- 
vener's standing  to  object.  The  court  should  require  that  the  govern- 
ment's rebuttal  discuss  the  issue  of  alleged  inadequate  relief  in  appro- 
priate detail,  explaining  and  justifying  its  failure  to  ask  for  the  kind  of 
relief  that  the  challenger  suggests  would  be  appropriate. 

The  following  example  illustrates  the  shortcomings  in  the  pres- 
ent procedures.  In  a  recent  case,  commenting  on  an  "offer  of  proof" 
affidavit  submitted  by  a  putative  intervenor  under  a  two-day  deadline 
imposed  by  the  court,  the  judge  concluded: 

[I]n  this  case  the  record  was  so  sparse  at  argument  on  the  motion 
as  to  require  further  illumination.  It  appeared  to  be,  and  has  proved, 
advisable,  in  the  public  interest,  to  have  allowed  Nederlander  to 
submit  its  offer  of  proof  but  [because  Nederlander's  estimate  of  the 
situation  is  based  on  hypothesized  violations  in  the  future]  I  find 
the  present  state  of  the  record  to  be  adequate  and  complete  and  that 
no  further  proceedings  are  required.  ^-^ 

The  third-party  complainant  alleged  in  its  affidavit  that  the  proposed 
theater  purchases,  legitimate  under  the  settlement  put  forward  by  the 
government,  would  probably  foreclose  competing  theater  exhibitors'  op- 
portunities, an  allegation  of  the  type  that  should  have  required  response 

partment  of  Justice's  own  third-party  complaint  procedure  [see  text  accompanying 
note  73  supra]  whereby  notice  of  proposed  consent  decrees  is  published,  and  objectors 
are  invited  to  comment,  but  only  to  the  Department.  The  Department  has  at  least 
once  invited  third  parties  to  communicate  directly  with  the  court  as  amici  curiae,  but 
I  believe  this  was  done  in  an  effort  to  build  a  record  favorable  to  the  proposed  settle- 
ment.    United  States  v.  Shubert,  1969  Trade  Cas.  H  72,859  (S.D.N.Y.  1969). 

121.  See,  e.g.  Stadin  v.  Union  Elec.  Co.,  309  F.2d  912  (8th  Cir.  1962),  cert,  de- 
nied, 373  U.S.  915  (1963). 

122.  See  Antitrust  Subcomm.  (Subcomm.  No.  5)  of  the  House  Comm.  on  the 
Judiciary,  86th  Cong.,  1st  Sess.,  supra  note  93;  Buxbaum,  supra  note  2,  at  368;  Ro- 
tunda, supra  note  38,  at  225. 

123.  United  States  v.  Shubert,  1969  Trade  Cas.  f  72,859,  at  87,228  (S.D.N.Y. 
1969). 
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from  the  government  on  that  substantive  issue.  Resource- allocation 
arguments,  if  justifyingly  presented,  might  be  dispositive  in  such  a  case, 
but  they  can  hardly  be  so  until  the  court  has  at  least  considered  the 
legitimacy  of  the  putative  intervenor's  objection  and  the  distance  be- 
tween its  proposed  result  and  that  of  the  proposed  decree.  In  order 
to  fulfill  such  a  function,  a  court  may  well  have  to  receive  such  informa- 
tion as  rudimentary  market  description  and  classification  data — per- 
haps through  written  documentation  and  counterdocumentation.^-'  The 
point  is  that  the  process  can  be  informal  and  flexible,  but  serious 
consideration  must  be  given  to  the  specific  objections. 

I  do  not  wish  to  minimize  the  braking  effect  that  more  generous 
initial  fact-finding  procedures  may  have  on  the  disposition  of  govern- 
mental antitrust  actions.  Efficiency  of  disposition  is  disfunctionally 
linked  with  reasonable  openness  toward  third-party  intervention  and 
participation.  While  a  small,  incremental  change  in  a  proposed  de- 
cree may  require  only  minimally  greater  resource  expenditure,  and  may 
be  acceptable  to  a  defendant  within  the  same  interest-analysis  framework 
that  led  to  its  decision  to  settle  with  the  government  in  the  first  place,  a 
major  expansion  of  a  decree  may  not  only  be  expensive  in  terms  of 
agency  time  and  effort  in  making  the  changes,  but  may  scuttle  the 
chance  of  consensual  setdement  itself.  Yet  there  is  little  correlation 
between  importance  of  the  antitrust  case  and  the  ease  of  its  resolution 
along  this  axis.  A  consent  decree  terminating  an  antimerger  challenge 
by  allowing  the  defendant  to  keep  some  of  the  merged  entities,  for  ex- 
ample, might  not  survive  objection  by  a  third  party,  yet  to  reject  the 
third-party  participation  on  that  ground  is  to  vitiate  the  whole  concept  of 
public  participation  in  discretionary  decisional  processes.  The  dilemma 
cannot  be  resolved  except  in  the  sense  that  courts  ought  to  strike  bal- 
ances in  this  field  generous  to  serious  allegations,  and  permitting  at 
least  initial  proof-procedures;  the  large  decision  to  allow  the  unfolding  of 
a  full-blown  fact-finding  and  law-arguing  process  can  then  be  made 
through  stage-by-stage  decisions  as  they  may  become  necessary.  That 
the  fear  of  the  delay  that  might  result  from  this  accommodation  justi- 
fies care  in  defining  abuse  of  discretion  goes  without  saying;  but  that 
fear  is  a  factor  in  the  balance  of  the  judgment,  not  a  preliminary  ground 
for  turning  away  justified  challenges. 


124.  More  common  and  less  time-consuming,  but  also  less  satisfactory,  is  the  prac- 
tice of  allowing  variously  denominated  third  parties  (amici  curiae,  putative  intervenors, 
objectors,  etc.)  to  participate  in  a  general  and  free-wheeling  oral  argument  at  which 
issues  of  standing  and  substantive  grounds  of  objection  are  mixed  together.  See,  e.g.. 
United  States  v.  Ling-Temco-Vought,  Inc.,  315  F.  Supp.  1301  (VV.D.  Pa.  1970)  (al- 
though in  this  case  the  court  as  a  result  of  the  hearing  was  able  to  identify  and  calen- 
dar for  fuller  discussion  several  issues  left  untouched  by  the  original  parties,  if  done 
to  satisfy  a  vague  feeling  that  a  "hearing"  be  given  by  the  district  court  to  all  invitees 
and  trespassers,  then  at  least  formal  offers  of  proof,  hearing  briefs,  and  the  like 
should  be  permitted  and  responses  to  them  required). 
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The  formal  requisites  of  discretionary  intervention  set  forth  in  Rule 
24^'^  are  not  inconsistent  with  this  approach  once  we  recognize  that 
to  some  extent  both  the  lawsuit  and  the  intervention  thrust  in  consent 
decree  litigation  are  outside  the  ordinary  frame  of  reference  postulated 
by  the  structure  of  Rule  24.  Certainly  the  twin  grounds  governing 
discretionary  intervention  under  the  rule,  adequacy  of  representation 
and  undue  delay,  are  not  at  issue  here  as  they  are  in  the  normal  case. 
Representation  is  a  central  issue,  but  inadequacy  of  representation  is 
subsumed  within  the  charge  of  abuse  of  discretion  inferred  by  the  in- 
tervener from  the  alleged  disparity  between  the  proper  relief  and  that 
contained  in  the  proposed  decree.  Delay  in  the  disposition  of  the  Uti- 
gation  is  also  involved,  but  again  not  in  the  traditional  sense.  The 
amount  of  delay  involved  in  undertaking  efforts,  eventually  either  suc- 
cessful or  abandoned,  to  improve  the  terms  of  the  proposed  decree 
ought  to  be  acceptable.  The  more  important  delay  is  that  involved 
when  the  court  is  moved  to  accept  the  intervenor's  charges,  reject  the 
decree,  and  force  the  Department  to  consider  full  litigation  of  the  origi- 
nal complaint.  Such  delay,  however,  is  not  grounds  for  rejection  of  in- 
tervention under  the  rule;  rather,  it  is  the  price  which  the  court  must 
find  acceptable  before  the  intervener  can  be  successful  on  the  merits. 

Another  factor  distinguishes  antitrust  from  other  litigation  and  jus- 
tifies this  emphasis  on  openness  and  flexibility  in  the  treatment  of 
would-be  interveners.  Usually  intervention  is  accepted  because  in  the 
opinion  of  the  tribunal  the  intervenor's  pursuit  of  his  personal  interest 
is  compatible  with — or  at  least  is  not  detrimental  to — the  resolution  of 
the  dispute  as  originally  framed  by  the  parties;  the  assistance  of  the  in- 
tervening party  to  the  tribunal  in  achieving  a  proper  resolution  of  the 
matter  is  a  secondary  and  unnecessary  benefit.  In  the  intervention 
model  I  have  sketched  for  antitrust  litigation,  however,  the  aims  of  the 
intervening  party  are  secondary  and  not  themselves  a  reason  for  per- 
mitting intervention.  The  primary  purpose  and  justification  of  inter- 
vention in  this  field  is  the  public  benefit:  the  improvement  of  antitrust 
enforcement  achieved  by  forcing  the  proposed  consent  decree  through 
the  screen  of  adversary  argument.^-^  Special  efforts  to  accommodate 
public  participation,  even  in  this  nontraditional  field  of  administrative 
law,  are  therefore  warranted. 

Conclusion 

Enforcement  of  the  antitrust  laws  has  become  an  administrative 

125.  Fed.  R.  Civ.  P.  24. 

126.  Compare  the  implied  tort  doctrine,  with  its  increasing  concern  for  use  of  the 
private  action  to  assist  in  the  implementation  of  certain  public  policies.  See,  e.g.,  Baird 
V.  Franklin,  141  F.2d  238,  245  (2d  Cir.),  cert,  denied,  323  U.S.  737  (1944);  Astor  v. 
Texas  Gulf  Sulphur  Co.,  306  F.  Supp.  1333,  1340  (S.D.N.Y.  1969). 
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function,  and  as  such  should  be  subject  to  those  participation  and  re- 
view processes  which  are  used  in  analogous  agency  situations.  An  ap- 
propriate though  rudimentary  sketch  of  an  appropriate  participation 
process  has  been  attempted  in  this  Article;  as  is  the  case  with  any  such 
model  the  specifics  are  only  preliminary  suggestions  that  should  be 
subjected  to  debate  and  refinement.  The  underlying  theme,  however, 
ought  by  now  to  be  accepted:  the  argument  that  the  agency's  function 
will  be  inhibited  and  rendered  less  efficient  by  control  is  no  more  ac- 
ceptable in  the  context  of  antitrust  enforcement  than  it  is  in  any  other 
administrative  context.  We  do  not  accept  the  argument  as  an  a  priori 
justification  for  avoidance  of  public  scrutiny  when  television  licenses  are 
issued,  when  subsidies  are  administered,  when  truck  routes  are  issued  or 
withdrawn,  or  when  roads  are  permitted  or  forbidden  to  run  through  na- 
tional forests;  we  should  not  accept  the  assertion  here  either. 
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Private  Participation  in  Department  of  Justice 
Antitrust  Proceedings 


The  gicnt  bull;  of  federal  civil  antitrust  suits  arc  terminated  by  con- 
sent decrees.^  A  consent  decree  is  framed  as  an  injunctive  order  but 
lacks  specific  findings  of  fact  or  an  admission  of  guilt.  Once  a  decree 
gains  judicial  approval,  however,  it  binds  the  parties  to  tlic  same  ex- 
tent as  would  a  fully  litigated  judgment.^  Consent  dcrvecs  arc  most 
commonly  the  product  of  confidential  negotiations  bctwecji  the  Anti- 
trust Division  of  the  Department  of  justice  and  the  defendants,''  Sec- 
tion 5(a)  of  the  Clayton  Act/  while  authorizing  such  settlements, 
specifically  provides  that  tliey  shall  constitute  jnitua  f.icic  evidence 
that  the  defendant  violated  the  antitrust  laws  unless  entered  "before 
any  testimony  has  been  taken.""  A  desire  to  avoid  (his  prima  facie  eficct 

1  !>ce  Posncr,  A  Statiftirnl  Study  of  AiUilrust  Etiforcemcut,  J 3  J.  Law  k  Kcon.  IWj,  375 
(1070).  Of  (he  823  civil  antitrust  jiidj^mnits  in  f;ivnr  of  die  Covciiimcnt  during  (l)o  pcsioJ 
fioiM  I'J.M)  (0  \%'.\  2f)5  or  cij>Iity-tw()  jRicciit  wt-.c  nilricd  by  consent. 

An  cxtinsivc  .intitrust  proi^min  is  aho  carried  on  under  the  auspices  cf  the  rcder.nl 
Trade  Connnission.  Tosncr,  sujna  at  508-71,  '101,  dOfi,  408.  TIio  cnforccnirnt  proccdnics  of 
I  lie  Commission  wii!  not  he  examined  here,  however. 

2  For  a  thorough  discussion  of  these  and  other  features  of  coti'^mt  decrees,  see  Tlynn, 
Consent  Dccrrci  in  Anlilrmt  Enforccnirnt:  Some  Thnvghts  nnd  Proposnls,  53  Iowa  L.  F.i'v. 
983,  988-1003  (I9GR),  Sre  aho  M.  CotnurKO,  Ti.i:  Consknt  DrcRrr.;  lis  l(ii;Mtii.AH0.'4  and 
Use  (Miihig;in  Stale  Bureau  oi  lUisiness  8e  Economic  Research  Occasion.Tl  Paper  No.  8, 
19(i-.'). 

fl  The  liteniture  descriliinj;  the  nature  of  consent  decree  iiegoiiatiotis  is  copious.  Pspe- 
cinily  illuniinatinf^  are  ANniHUsr  Siiucomm.  of  tuf.  Iloi'sr.  Comns.  on  tiik.  Judiciapv,  f<(Vrii 
Con:;.,  1st  Srss.,  KrroHT  on  tuf.  Conmnt  nrrnn  J'tincuAM  or  liiE  nrpAUiMrNr  o;'  ji'micf, 
10-13  (I')59)  [hereinafter  cited  as  Jlo'isr,  HrroRT|:  llarsha,  Sovu-  Oherr>nlwns  on  the 
Nef^olialion  of  Aulilrmt  ComnH  Decrees,  9  Antiiji.  JluiX.  f/j!  (1%1);  JijiKiusou,  Nrt^t,lta- 
tion  of  Consrnt  Drrrres,  9  Antitii.  Iltiri..  G73  (VMi)'.  /.immnnian.  PutcrJures  for  Sctiling 
vilh  ihe  Antihmt  Dh'isinn,  37  Antitk.  I,.J.  1;!2  {|'.,i08), 

4  15  U.S.C.  S  ir.(a)  (lOfil).  The  staiuic  providcii: 

A  linal  jiidgiiient  or  decree  hereinfori"  or  heicafier  rei',dc|i-d  in  nnv  civil  or  cvinijoal 
proceedinp  I)ron('ht  by  or  on  beiialf  of  the  Unilt'd  Sufts  under  the  aiilitmst  laws  to 
the  ifTect  tiiru  a  defendant  has  violated  said  laws  sliall  ite  piima  fade  cvidtiiec  aeainst 
such  defendant  in  any  action  or  jjroceedini:;;  brou|;lii  by  any  other  party  aqainst  wnh 
defendant  under  said  laws  ov  by  the  United  Slates  under  rection  l.^a  of  tins  title,  as 
to  all  malters  respecting  wliich  sai<!  iiid^nient  or  decree  would  be  an  estoppel  lu  be- 
tween the  parlies  tlterclo:  Provided,  Tiiat  tiiis  section  fliall  not  apply  to  o.'n.sent  judR- 
ments  or  decree*  entered  before  any  testimony  lias  been  taken  or  to  judgments  or 
dcCTCo  entered  in  actions  under  section  15a  of  this  title. 

B/cf. 
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ill  sul).sc(|ncnt  private  trc!)lc  dnin.igc  artioris"  provides  antitrust  defen- 
dants with  a  major  inducement  to  settle.^  A  settlement  also  allows 
savings  ol:  considerable  time  and  resources  required  in  a  full  trial  on 
the  merits.* 

Section  5(a)  has  had  a  substantial  impact  on  the  role  played  by  courts 
in  reviewing  the  adequacy  of  decrees."  Although  vested  with  the  power 
to  disapprove  those  decrees  not  consonant  with  the  public  interest/"  the 
courts  have  exercised  this  prerogative  only  rarely/*  Their  reticence  pri- 
marily rellccts  the  courts'  deferral  to  the  congressional  policy  determina- 
tion that  the  consent  decree  option  is  a  useful  adjunct  to  edective 
antitrust  law  enforcement.  To  preserve  the  full  bcnelits  of  this  alterna- 
tive, the  court  must  avoid  taking  testimony  concerning  the  defendant's 
alleged  antitrust  violations.  This  makes  it  diflicidt  for  the  court  to  form 
any  independent  judgment  concerning  the  adequacy  or  propriety  of  the 
decree.  Unable  to  conduct  an  independent  evaluation  of  the  merits  of 
a  particular  settlement,  the  court  must  rely  on  the  Antitrust  Division's 
opinion  that  the  decree  is  consistent  with  the  public  interest.*^ 


0  Tiivatr  nrtioin  arc  .itillioiizal  under  the  provi.siuiis  of  sections  4  and  16  of  (lie  Clayton 
Act,  15  U.S.C.  J5  15,1^0(1970). 

^  Jlyiiii,  sujna  note  2,  at  1003;  Comment,  Comenl  Decrees  and  the  Private  Action:  An 
Antitiust  Dilemma,  b'A  Cauf.  L.  Rr.v.  G21,  (i23  (I'JOJ).  See  (generally  SymJ)o:(itim— Relation- 
ihiji  llrlwecn  Ctnicnuuent  Eujorccnieul  Arlions  and  Private  Damage  Actions,  37  Antitr, 
L.J.  H'2.3,  8'.;8,  8;5'J  ()'JG8)  [licrcinaftcr  cited  as  Symjiosiuui]. 

8  See  l'i)siti-r,  sujna  note  1,  at  371-78.  'liic  dillcicncc  in  time  between  the  resolution  of 
fully  !iti{jaicd  contests  and  those  settled  by  consent  decrees  is  considerable.  Between  1951 
and  11J57,  for  t^taniplc,  liic  avciage  litigated  case  took  more  tiian  fifiytiinc  months  to  try, 
while  those  settled  by  consent  decree  averaged  only  thirty-two  months.  Holse  Ru-ort, 
suj/ra  note  .'>,  at  6-10. 

9  See  Handler,  1  lie  Shift  from  Substanlij'e  to  Pioccdnral  Innovations  in  Antitrust  Suits 
—The  Twenty-third  Annual  Antitrust  Rrviiui,  71  Coi.om.  L.  Rev.  1,  17-23  (1971);  Com- 
mriit,  Consent  Decrees  and  the  Judicial  lunction,  20  Cauiolic  U.L.  Rf.v.  312  (1970). 

10  See,  e.g.,  United  States  v.  Automobile  Mfrs.  Ass'n,  307  F.  Supp.  017  (CD.  Cal.  1909), 
afj'd  per  curiam  sub  nom.  City  of  New  Voik  v.  United  .Slates,  397  \i.S.  218  (1970);  United 
Slates  V.  LiniT-Temco  VdUKht,  Inc.  315  F.  Supp.  1301  (W.I).  I'a.  1970). 

11  llinc  is  .some  indiratioii  that  couils  aie  now  making  more  searching  and  critical  In- 
quiries into  the  piovisions  of  the  consent  decrees  presented  to  them.  One  decree  was 
sumniaiily  rejected  by  the  court  in  United  States  v.  lilue  Chip  Stamp  Co.,  272  F.  Supp. 
432,  131  (CD.  Cal.  1907).  afj'd  per  curiam  sub  nom.  Thrifiy  Shoppers  Scrip  Co.  v.  United 
States,  389  U..S.  680  (I9fi8),  while  another  court  refused  to  enter  a  decree  until  the  parties 
could  demonstrate  to  its  satisfaction  that  certain  provisions  accurately  reflccled  congres- 
sional intent  in  the  enactment  of  the  anlitiusl  law.s.  Compa)e  United  States  v.  LingTenico- 
Voujjht,  Inc.,  1970  Trade  Cas.  88,5Ij9  (W.I).  Ta.  1970),  with  United  States  v.  Ling-Tcmco- 
Vouglit,  Inc..  315  Y.  Supp.  1301  (W.I).  Pa.  1970). 

12  One  authoriiy  has  been  reluctant  to  credit  the  typical  judge  even  with  making  a 

good  faith  effort  to  grasp  the  merits  of  the  issues  raised  by  llic  coiKseni  decree  before  him: 

At  best,  judicial  implementation  of  consent  decrees  in   most  cases  can   only  be 
analogiied  to  the  pcrfurtnance  of  a  symbolic  religious  rite  by  a  high  priest,  or,  at 
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Tlic  extensive  use  of  consent  decrees  lias  been  objected  to  by  non- 
parlies  to  the  litigation  for  a  variety  of  reasons.  Some  have  felt  :\^- 
grieved  by  the  loss  of  prima  facie  evidence  entailed  by  the  Antitrust 
Division's  decision  to  settle  rather  than  to  prosecute  the  suit  to  judg- 
ment.^''' Others  have  objected  to  particular  substantive  provisions  of  the 
agTccmcnt  which  they  have  felt  do  not  adequately  insidatc  them  from 
recurrences  of  the  defendant's  alleged  past  misccMuluct.''  These  dis- 
satisfied parties  have  often  attempted  to  press  their  claims  by  seeking 
to  intervene  in  the  decree  ratification  proceedings.^"^ 


worst,  as  tlic  pcrforniancc  of  an  important  public  function.  >vitlj  tlic  machinclikc 
logic  of  a  chiclcl  dispenser. 

'IliiM.  a  con>;cnt  (lecrcp  in  an  anlinn>;t  case  .  .  .  [is]  subnn'lled  to  and  adopted  hy  a 
proper  judicial  trilmnal  witiiout  explanation  or  underbtanding  of  tlic  ciriuinsiancci 
and  consc(iucn(cs  of  tiie  a|^recnient  .... 
Flynn,  supra  note  2.  at  980-'.)0.  On  tlic  basis  of  the  cases  examined  in  tlii.s  ton^n>ent,  iliis 
appraisal  sectns  unduly  barsli.  'lypicaliy,  judges  have  made  considerable  elTorts  loacciu.dnt 
themselves  with  the  issues  raised  by  ihc  decree,  and  they  have  ofien  exbiiiited  a  tnaikedly 
independent  jK)int  of  view  from  iIkii  put  forward  by  the  litigants.  See  cases  cited  note  11 
sufira. 

Nevertheless,  It  is  undoubtedly  correct  that  courts  arc  generally  deferent'ia!  to  the 

Aniilinst  Division's  position  on  contioveisial  issues.  As  one  (cnnt  frankly  acknowledged: 

Of  course,  there  siiould  be  no  pretense  tliat  a  distiitt  jnd;!;e,  confronted  wiil\  siiu.i. 

tioin  like  tiiis  one,  is  al)lc  to  reach  delailed  judgments  mi  ilie  nH-rils.  The  totiic  in 

such  a  siiuaiion— short  of  compelling  the  trial  a  consent  decree  avoids— miisi  pnueed 

in  some  degree  upon  faiih  in  the  competence  and  inicgriiy  of  government  counsel. 

'.■■*.  » 

Tho'.c  supporting  the  decree  as  w<ll  as  those  opposed  to  it  join  in  solemn  assurances 

that  the  court  is  not  viewed  as  a  *'nii)l)er  stamp"  when  presentdl  with  an  ilal)oi;itc 
consent  decree  in  a  complex  ca>-e  like  (his  one.  'liiis  le.ives  the  nalilv,  already  acknmvl- 
cdged,  that  the  court's  lime,  talents  and  resources  for  intensive  .sciutiny  are  sevciely 
limited. 

United  States  v.  ClUA  Corp.,  50  l-.R.D.  507,  51.3-11  (S.D.N.Y.  1!)70)  (footnote  cmiitied).  'Ihc 

issues  raised  Ijy  tlic  court's  dilenuna  in  such  situations  aie  full)  aiud  ii\  Ilaiullci,  sul>iu 

note  9,  at  18-i:3;  Commcnl,  ^upra  note  '.).  at  .'iUi,  y^O  '^'S. 

13  This  type  of  concern  motivated  attempts  to  iiucrvenc  in  United  States  v.  National 
nank  &  Trust  Co..  319  F.  Supp.  930  (K.I).  Pa.  1970);  United  Slates  v.  Automol)ile  Mfrs. 
Ass'n,  ?,01  F.  Supp.  f)I7  (CD.  Cal.  19(ii)).  a^'d  prr  cuiicm  suh  ttom.  City  of  New  York  v. 
United  Slates,  597  U.S.  218  (1970);  United  Slates  v.  lUne  Chip  Stamp  Co.,  212  V.  Supp.  -1311 
(CD.  Cal.  19li7),  a[J'd  per  cminin  sub  rwm.  'Ihrifty  Shoppcis  Scrip  Co.  v.  Unitc-d  States.  389 
U.S.  580  (19f.8);  Uniied  Slates  v.  Harper  &:  Row  rnblisliers.  Inc.,  No.  07  C  012  (N.D.  III.. 
Nov.  27,  19G7),  afj'd  per  curiam  sub  nonx.  City  of  New  Voik  v.  Uniied  States,  390  U.S.  715 
(191/8).  In  each  ca.sc  the  court  denied  the  petition  to  intervene. 

H  I  vpical  cases  include  United  States  v.  Simmonds  Precision  Prods.,  Inc.,  319  V.  Supp. 
020  (S.D.N.Y.  1970);  United  States  v.  CIHA  Coip..  50  F.U.D.  207  (S.D.N.Y.  1970);  United 
States  v.  Aluminum  Co.  of  America.  41  F.R  D  312  (K.D.  Mo.  1907),  ci/J'ci  per  niriam  sub 
now.  Lupton  Mfg.  Co.  v.  United  Stales,  :.83  U.S.  157  (1907). 

15  Altlicjugh  secret  consent  decree  negotiations  do  not  provide  a  direct  means  for  rep- 
resenting these  points  of  view,  objections  to  this  procedure  have  been  at  least  partly  met 
by  the  adoption  of  a  rej^dalion  by  the  Department  of  Justice  providing  for  a  thirty-day 
Wailing  period  between  the  filing  of  ii  dcaec  wiih  the  court  and  the  date  of  entry.  During 
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Such  -iKciDpts  have  rarely  led  courts  lo  grant  a  formal  role  in  the 
proceedings  to  the  potential  intcrvenors.*"  This  situation  exists  despite 
a  glowing  willingness  by  the  courts  to  expand  the  degree  and  type  of 
interest  cudicicnt  to  support  intervention  in  other  areas  of  the  law" 


lliat  titnc  concerned  parlies  mny  file  (.omnienls  on  the  decree  wiih  the  Andtrust  Division. 
The  Division  customarily  reserves  llic  right  to  withdraw  lire  decree  during  this  wailing 
period  shouhl  it  find  any  merit  in  these  objections.  The  reguhition  provides: 

(a)  It  is  hcrel>y  estaJjlished  as  the  pohcy  of  t!ic  Department  of  Justice  to  consent  to 
a  pri)|)()S('(l  jndjjment  in  an  action  (o  pievenl  or  restrain  violations  of  the  antitrust 
laws  only  alter  or  en  condilion  that  an  oi)porlunily  is  allordcd  peisons  (natural  or 
c<)rjv>ratc)  who  may  he  adecled  by  such  ju(lf;inent  and  who  are  not  named  as  parties 
to  the  adioii  to  state  comments,  views  or  ulcvant  allegations  prior  to  the  entry  of 
£U(h  |)io|)oscd  jnd^ment  by  the  (ouit. 

(b)  Tuisuant  lo  this  ixilicy,  eadi  j)ro|)osed  consent  jnclgmcnl  sliall  be  filed  in  court 
or  otherwise  made  available  upon  re(|Uest  to  inlejested  pciiuns  as  taily  as  feasil)le  but 
at  least  30  days  piior  lo  entry  by  the  couil.  I'lior  lo  entry  of  the  ju(h;meiit,  or  some 
earlier  s|>e(ilied  date,  the  Department  of  Juslitc  will  receive  and  consider  any  written 
comments,  views  or  relevant  allej^'alions  lelaling  to  the  proposed  judgment,  which 
the  I)e|)aitmenl  may,  in  its  disnelion,  disdose  to  the  oilier  parti<-s  to  the  action.  The 
Depailioent  of  Justice  shall  reseivc  the  riglit  (I)  lo  withdraw  or  withiiold  its  consent 
to  the  proposetl  judgment  if  the  commenis,  views  or  allegations  sui/mitled  disclose 
fads  or  coiisid"  rations  which  indicate  ihat  the  proposed  iiKlgment  is  inapj)ropriatc, 
impioper  or  inade(|uate  and  (2)  to  object  to  intervenlion  by  any  party  not  named  as 
a  parly  !}y  the  CJoveriiment. 

(()  '1  he  Assistant  Attorney  General  in  charge  of  the  Antitnist  Division  may  establish 
protedtiies  for  implementing  this  policy.   1  lie  Attorney  (leneral  may  [H'rtnit  an  ex- 
ception lo  this  policy  in  a  specific  ras(!  where  extraordinaiy  circumstances  re(|uirc 
.some  siroiter  period  than  30  days  or  some  other  proceduie  ih.in  that  slated  ticiein, 
and  where  it  is  clear  that  the  public  interest  in  the  policy  hereby  established  is  not 
compiomised. 
28  C.F.R.  §  50.1  (1971).  Prior  to  the  adoption  of  this  rcgrilalion  in  19GI,  with  but  a  solitary 
exception  consent  decrees  presented  to  the  court  were  ap[)arently  adopted  as  a  matter  of 
course.  Handler,  ^«/>ra  note  9,  at  17.  Since  Ihat  time,  however,  there  appear  to  have  been 
a  steadily  increasing  number  of  cases  in  which  cither  the  Antitnut  Division  or  the  court 
has  altered  ihe  provisions  of  consent  decrees  in  res[)onse  to  nonparty  ol)jections.  Sec  United 
Stales  v.  I.ing  IVmco-Vought,  Inc.,  81,'i  l-'.  Supp.  l.'iOl  (W.D.  I'a.  1970)  (piovision  adilcd  to 
consent  decno  i)roviding  additional  secniity  for  employee  and  pension  benefit  funds  of 
arijuired  corporation);  United  Slates  v.  I'.Iuc  Chip  Stamp  Co.,  iJ72  V.  Snpp.  432  (CD.  Gal. 
1907),  tifl'd  per  curiam  mb  vom.  Thiifty  Shoppers  Sciip  Co.  v.  United  States,  389  U.S. 
580  (1908)  (one  proposed  decree  withdrawn  unilaterally  by  Government  after  receiving 
objections  from  iMiiiconsenting  defendants  and  amici  curiae,  another  withdrawn  after  court 
refu  ed  to  ratify  agieemenl).  See  nhn  United  States  v.  National  Dank  k  Trust  Co.,  319  F. 
Supp.  930  (F..D.  Ta.  1970);  United  .States  v.  Automobile  Mfrs.  Ass'n,  307  F.  Supp.  617  (CD. 
Cal.  19G9),  aO'd  per  curiam  sub  nom.  City  of  New  York  v.  Unilcd  Slates,  397  U.S.  218  (1970); 
United  Slates  v.  Harper  &  Row  I'ublishers,  Inc.,  No.  f>7  C  012  (N.D.  HI.,  Nov.  27,  1007), 
aD'd  prr  curiam  sup  notii.  City  of  New  Yoik  v.  Uidted  States,  3!)0  V.!>.  71,')  (1908).  In  each 
of  these  cases  impounding  orders  were  entered  in  order  to  preserve  infoimation  assendjled 
by  the  (iovdnment  for  p'l^sil)le  ntili/atioii  in  the  future  by  tieblc  damage  claimants. 

3"  Sec  cases  cited  notes  13-14  supra.  See  also  Sam  Fox  I'ulilishing  Co.  v.  United  States, 
300  U.S.  08J  (1901).  But  see  Cascade  Natural  Gas  Corp.  v.  El  I'aso  Natural  Gas  Co.,  386 
U.S.  129  (1907);  United  Slates  v.  First  National  Bank  &  Trust  Co.,  280  F.  Supp.  200,  203 
(ED.  Ky.  1907),  ajj'd  per  curiam  sub  nom.  Central  Bank  8c  Trust  Co.  v.  United  States,  391 
U.S.  -109  (1008). 

IT  See,  e.g..  Hatton  v.  County  Bd.  of  Educ..  422  F.2d  457  (6th  Ck.  1070);  Smud  v. 
Hobson,  408  FJJd  175  (D.C.  Cir.  lOGO);  Nuessc  v.  Camp,  885  T2(l  694  (D.C.  Cir.  1967): 
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and  ihe  need  of  the  courts  for  a  full  airing  of  the  issues  if  they  arc  to 
protect  llie  public  interest.^" 

Section  I  of  this  conunent  will  examine  the  reasons  for  denying  for- 
mal party  status  to  potential  intervenors.  It  will  suggest  that  they  do 
not  present  insurmountable  barriers  to  limited,  rondiiioncd  formal 
partici[)aiion.  Section  II  will  develop  the  thesis  that  this  near  uniform 
rejection  of  noni)arty  claims  in  fact  conceals  a  sophisticated  judicial  ex- 
periment in  limited  but  informal  intervention.^'*  Throngli  this  tech- 
nique the  courts  have  acconmiodated  the  pressures  against  develo|)ing 
prima  facie  evidence  while  allowing  nonparties  to  air  liieir  grievances 
and  to  benefit  from  a  series  of  flexible  remedies  fashioned  to  meet 
their  concerns.  Section  III  will  conclude  with  a  comparison  of  a  flexible 
S)stcm  of  jonnal  intervention  witii  the  present  informal  system.  It 
will  be  suggested  that  while  a  formal  system  can  be  constructed  witiiin 
the  framework  of  existing  law  governing  intervention,  this  woidtl  prob- 
ably not  result  in  any  increase  in  the  procedural  rights  of  nonparties 
over  those  available  under  the  informal  method  presently  employed. 
However,  the  adoption  of  a  formal  alternative  might  prove  to  be  bene- 
ficial to  potential  intervenors  by  serving  to  legitimize  their  participa- 
tion in  the  fornmlation  of  the  eventual  settlement. 

I.    Objections  to  Formal  Intkrveniions:  An  Ovehvii:w 

In  the  federal  antitrust  context,  courts  have  usually  denied  inter- 
vention to  interested  nonparties-^*^  The  justifications  for  denial  fall 


Atlantis  Dcv.  Cori).  v.  Uiiiiccl  Stales,  37'.t  l''.2(l  816  ('(th  Cir.  I!)(i7);  f/.  Noiiii.iii's  on  liio 
Walcifiom,  Inc.  v.  Wlicallry,  5  Trape  Rix;.  Kr.p.  (1971  Ti;ulc  Cas.)  ^|  73.G0G  (3tl  Cir.  June 
17,  1971), 
1«  S<;c  gmeuxUy  Handler,  mlna  note  0,  at  18-113;  ronuncnt,  iupra  note  i>. 
10  111).  R.  Civ.  p.  2J  governs  inicivcntion  in  faleral  civil  litigation.  The  rule  provides 
in  relevant  part: 

(a)  Intervention  of  lliglit.  I'pon  timely  apnlienlion  anyone  shall  lie  iiciinilled  to 
inlciveiie  in  an  aciion;  .  .  .  (1!)  ulien  the  aiiplicani  tlaims  an  (iiidisl  nl.iiiii}!;  to  the 
properly  or  tiansaition  uhiili  is  the  .siihjcd  of  tlu*  action  ami  he  is  so  sitif.iicd  that 
liie  dis|uisition  of  the  action  may  as  a  inaeliial  iiiailcr  iinpai)  or  impede  l|is  ahilily 
to  pioieU  that  iiiieiest,  unless  the  aj)p)it.aiil"s  interest  js  atle«nialely  ripiefenied  hy 
fxisiiiif;  parties. 

(I))  reiinissivc  Intervention.  Upon  lioiely  apnUration  iinyonv;  may  he  pcunitted  to 

intervene  in  an  adion:  ...  (II)  when  an  appluaiif's  (i.iini  or  defense  and  ihe  main 

action  have  a  <picsiion  of  law  or  fad  in  tommoi|.  ...  In  (xertising;  its  disciftion 

the  court  shall  consider  wheiher  the  inierveniion  wilj  unduly  di'lay  or  pii'iiidiu:  the 

adjudication  of  the  rigiits  of  the  i)ii^inal  parlies. 

20  See  cases  cited   notes   13,   15  sujna;   United   Stales  v.   rarai.ionnt   Pictuus,   Inc.,  ."i 

Trade  Rit..  Rep.  (1071  Tr.ide  Cas.)  ^|  73,5l!G  (S.D.N.Y.  Mar.  UlI,  I'.)71);  United  Slates  v. 

General  Tire  8:  Rubber  Co.,  I'J'O  Trade  Cas.  8'.».l(i2  (N.l>.  Ohio  l!l7ll);  United  Slates  v. 

Atlantic  Richfiehl  Co.,  50  l-.R.D.  309  (S.D.N.Y.  1970)  Hut  see  Cascade  Naiuial  Cas  Corp.  v. 

El  Paso  Natural  Gas  Co.,  386  U.S  129  (1907);  United  States  v  Siminonds  Precision  Prods., 

Inc.,  S19  F.  Supp.  620  (S.D.N.Y.  1970);  United  States  v.  First  National  Bank  ic  Truit  Co.. 
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into  four  hioad  cnicgoiics:  (I)  those  based  on  the  Antitrust  Divi- 
sion's assumed  exclusive  rcjiresentation  of  the  jnibiic  interest  in  such 
actions,  (2)  those  arising  from  the  Division's  right  to  determine  the 
allocation  of  its  own  resources,  (3)  those  founded  on  the  rigiu  of  the 
litigants  to  resolve  their  diilerences  free  from  "undue  delay  or  preju- 
dice," and  (4)  those  rooted  in  the  desire  to  preserve  a  viable  settlement 
option  for  the  litigants.  Careful  analysis  of  these  considerations  reveals 
that  they  apply  convincingly  only  to  an  unconditioned,  all-or-nothing 
approach  to  intervention  and  carry  far  less  weight  when  directed  to 
carefully  controlled,  limited  participation. 

A.    The  Antitrust  Division  and  the  Public  Interest 

Courts  frecjuently  credit  the  Antitrust  Division  with  pursuing  a 
broad  public  purpose  in  its  antitrust  activities  which,  it  is  argued, 
would  be  impeded  by  the  introduction  of  the  numcious  private  griev- 
ances growing  out  of  the  defendant's  alleged  activities.-*  The  exclu- 
sivity position  is  based  in  part  on  the  statute  which  entrusts  the  Attor- 
ney General  with  the  conduct  of  antitrust  litigation. ^^  Any  intrusion 


230  I'.  Siipi).  200  (E.l)  Ky  11)07),  ii[l'd  per  curiam  sub  twtn.  Ccnlial  n.iiik  &  Trust  Co.  v. 
llhiU'd  SiMlcs,  3'Jl  l).S.  -lO'J  (l%H). 

Cn^cdde  in  pailiculnr  seemed  to  auger  an  iiicicu.sid  piivatc  parllLlpatioii  in  federal 
anliuust  proceedings,  'liicic  llic  Supreme  Court  Iield  that  objectors  to  a  divestiiurc  order 
cnl(Med  below  pursuant  to  its  eaiiier  iiiandaU;  sliould  have  i)eeM  allowed  to  intcivenc  as  of 
-right  in  ihc  proceedings  heloie  the  disliict  conit.  This  decision,  however,  has  only  limited 
applic'.hilily  to  the  consent  decree  context.  In  Coscmlc  there  was  a  prior  mandate  against 
which  to  measure  the  adetpiacy  o[  the  decree,  lurlher,  since  the  illegality  of  the  defendant's 
conduct  h;i(l  alie.idy  been  ddei mined,  the  iiitervenors  were  not  clepiiving  the  defendant 
of  an  oppoiiutiity  to  obtain  a  sdllement  not  probative  of  its  guilt.  1  inally,  llic  only 
method  by  whidi  the  Suprcnic  Court  could  revise  the  (cnns  of  this  settlement  was  by 
first  holding  that  intervention  liad  been  a|ipiopii:ile. 

None  of  these  conditions  are  present  in  the  typical  (onscnt  decree  situation.  First,  the 
j)roper  standard  of  relief  has  not  been  previously  determined  by  a  trial  on  the  merits, 
•Srcond,  any  probing  of  the  merits  of  a  controversy  by  taking  testimony  limits  the  oppor- 
tunity fcjr  seillemeni  because  it  would  give  the  deciec  evidentiary  weight  in  sul)sec|uent 
])rivale  actions,  i  inally,  shciuld  the  court  be  peiMiadccI  that  the  applicant's  complaint  has 
mciit,  it  necil  not  giant  iiileivention  to  protect  this  inlerest,  but  instead  may  merely  refuse 
to  appiove  the  deciee  nntii  tiie  paiticular  deiicieney  is  corrected. 

al  Sie,  ef,.,  Sam  I  ox  I'ublisbing  Co.  v.  tlnited  Stales,  300  U.S.  Cfl."?,  OW  (1901);  United 
.States  V.  JJoiden  Co..  317  U.S.  .'ill,  .fJlS-l!)  (lO'.l).  Sre  nho  Ix:ltcr  from  Asst.  Atl'y  Ccn. 
Donald  !•.  '1  urner  to  Rep.  Kinanuel  Celler,  in  UNA  Anlitr,  k  Trade  Reg.  Rep.,  Mar.  21, 
1907,  at  X-l,  X-3  [hereinafter  cited  as  Turner  Letter]. 
2V'  15  U.SC.  §  ^  (l!)01)  provides  in  relevant  pait: 
[]\l  shnll  be  the  duty  of  the  seveial  United  Slates  attorneys,  .  .  .  under  the  diicctlon 
of  the  Attorney  Ceneial,  to  iiiitiiute  pioceedings  in  ecpiity  to  pievent  and  restrain 
such  [antiiiuslj  violations. 

This  statute  has  even  been  used  to  buttress  a  denial  of  intervention  designed  to  secure 
enforcement  of  a  decree  already  cnteicd.  United  States  v.  Western  Electric  Co.,  1008  Trade 
Ca».  85,280-81  (D.N.J.  1908),  ag'd  per  curiam  sub  nom.  Clark  Waller  ic  Sons  v.  United 
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by  nonparties  is  viewed  as  fettering  the  Attorney  General's  discretion. 
Private  interests,  it  is  asserted,  are  provided  an  adequate  fonnu  for 
their  grievances  in  private  actions.-'' 

These  arguments  assume  that  protection  of  private  interests  is  gen- 
erally unrelated  to  protection  of  the  public  good  or  that  a  court  grant- 
ing intervention  would  not  be  able  to  restrict  private  party 
particij)ation  to  those  issues  ^vhich  are  related  to  tiie  public  good.  Such 
pessimism  is  not  warranted  either  by  rule  24  of  the  Federal  Rules  of 
Civil  Procedure  or  by  develoi)ing  antitrust  case  law.  Any  negotiated 
consent  decree  raises  only  a  limited  number  of  issues  which  the  Anti- 
trust Division  has  already  determined  to  be  harmful  to  the  public 
interest.  Rule  24(a)  insures  that  once  a  party  is  admitted  to  the  proceed- 
ing's, inquiry  beyond  the  scope  of  those  issues  can  be  barred  unless  the 
intervcnor  can  show  that  his  interest  is  of  public  concern  and  inade- 
quately protected  by  the  decree.** 

Furtiier,  an  examination  of  the  cases  in  which  intcrvc5ition  has  been 
sought  reveals  that  those  instances  in  which  the  applicant  advjmces  a 
considerable  ninnbcr  of  private  interests  in  o])p()sition  to  the  dcciee  are 
relatively  rare.-'  In  United  Stales  v.  Ling-Tevico-Vouii^ht,  Incr^ 
(L-T-V),  for  example,  employees  and  pensioners  of  the  illegally  ac- 
quired company  voiced  the  fear  that  tlieir  benefit  trust  funds  were 
inadequately  secured  against  predatory  raids  by  the  acquiring  con- 
glomerate. The  district  court  shared  their  concern  and  fashioned  a 


$t.Hcs,  302  U.S.  Qbl  (lOGH).  Dm  llii.s  argument  stems  to  prove  too  much,  since  the  Attorney 
General's  coritiol  ot  the  litigation  is  aheady  contlilioued  by  considerations  of  public 
policy,  and  >vhellu'r  a  pariicular  inlcrvcnor  is  raising  a  nuritorious  oi)jcciion  to  a  decree 
cannot  be  decided  without  Icttinp  him  piescnt  his  case.  Cf.  New  Jcisey  Cominunicalions 
Corp.  V.  AT&T.  11)68  Trade  Cas.  85.M5.  SS.-ll?  (S.D.N.V.  1007). 

23  Srf,  e.g.,  Allen  Calculalois,  Inc.  v.  National  Cash  Register  Co.,  322  U.S.  137.  HI 
(1911).    See  also  authorities  cited  note  21  supia. 

24  \  .similar  protection  against  an  excessive  number  of  parlies  intervening  under  rule 
24(b)  is  provided  by  the  rc(iuirement  that  inleiventions  under  that  provision  sl»;dl  not 
cause  "undue  delay  or  piejudicc"  to  tiie  adjudi(aiion  of  llio  rights  of  existing  liii^anls, 
But  see  Casodc  Natuial  Gas  Corp.  v.  El  Taso  Natural  Gas  Co..  330  U.S.  120  (10(17),  on  re- 
tnnud,  201  V.  Supp.  3,  33  (D.  Utali  1008)  (twenty-six  parlies  allowed  to  intervene),  varalrd 
and  rfmamlrd  iub  nom.  Utah  Pub.  Scrv.  Coinni'n  v.  tl  Paso  Natural  Gas  Co.,  30.'>  U.S. 
.vil  (lOC.'J). 

25  Typical  cases  in  wliich  the  intervenor's  objections  weic  narrowly  defined  iiuludc 
United  Slates  v.  Simmonds  Precision  Prods.,  Inc.,  310  I".  Supp.  (i'^0  (S.D.N.Y.  1070)  (chal- 
lenging only  provision  of  decree  allowing  piecemeal  divestiture);  United  States  v.  Ling- 
TenKo-Vouglit,  Inc.,  315  F.  Supp.  1501  (W.I).  Pa.  1970)  (seeking  additional  protection  for 
employee  and  pensioner  trust  funds);  United  States  v.  CIBA  Corp.,  50  F.R.D.  507  (S.n.N.Y. 
1970)  (opjwbing  merger  because  of  possible  impairment  of  contracts  with  one  of  merging 
fltni.s). 

J«  315  F.  Supp.  1301  (\V.D.  Pa.  1970). 
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protective  order  designed  to  insure  thnt  these  trusts  would  not  be  di- 
verted from  their  intended  j)urposes  pending  divestiture.^^ 

Two  points  about  tliis  c.isc  arc  noteworthy.  First,  the  court  had  no 
dilficuity  in  deciding  that  the  employees'  and  pensioners'  concern  over 
possible  misuses  of  tiieir  trust  funds  was  "an  clement  of  public  concern" 
wliich  merited  "judicial  protection  as  long  as  jurisdiction  remains 
hcrc."^"  'I'hus,  it  is  apparent  that  the  [noieclion  of  at  least  some  private 
iutcrcsis  remains  an  important  clement  of  the  broader  public  inter- 
ests, wliich  are  sometimes  inadvertently  overlooked  by  the  Antitrust 
Division.  This  demonstrates  that  nonparties  liave  a  valuable  infor- 
mational function  to  play  in  the  consent  decree  process,  a  fact  recog- 
nized both  by  the  Division  itself-'"  and  by  courts."" 

The  second  significant  feature  of  the  L-T-V  case  is  that  accommoda- 
tion of  the  objecting  parties  did  not  require  the  court  to  elevate  the  ob- 
jectors to  the  formal  status  of  parties  on  a  par  with  the  Attorney 
General.  The  protective  order  was  fashioned  by  the  court  without 
formally  admitting  representatives  of  tiic  employees  and  i)ensioners  to 
the  j)roccedings.''^  Jt  is  diflicult,  however,  to  sec  how  the  claim  to  ex- 
clusive rcj)rcsrntalion  was  furlheicd  by  preventing  these  groups  from 
ac(|uirJng  the  status  of  |)artics.  The  court's  inquiry  does  not  aj)pear  to 
Iiave  ijcen  circumscribed  by  their  exclusion."^  nor  does  it  appear  that 
gTantiug  leave  to  intervene  would  have  altered  the  course  of  the  pro- 
ceedings. Though  relegated  to  an  informal  status,  the  employees  and 
pensioners  were  able  to  present  their  grievances  fully  and  to  receive 
appropriate  relief;  and  there  is  no  reason  to  suppose  that  any  ad- 
ditional jirocedural  rights  of  formal  jiarty  status  would  have  been 
exercised  had  intervention  been  granted.  Thus,  the  Attorney  General's 
control  of  tiie  litigation  would  iiave  been  compromised  to  an  equal 


27  Id.  at  1309-10.  The  fourt's  order  appears  at  1970  Trade  Cas,  88,871  (W.D.  Pa.  1970). 

28  315  r.  Supp.  at  1310. 

211  Turner  Letter,  supra  note  21,  at  X-2. 

30  See,  e.g.,  United  States  v.  CIJIA  Corp.,  50  T.R.D.  507,  514  (S.D.N.Y.  1970);  United 
States  V.  Auloinobilc  Mlis.  Ass'n,  :io7  F.  .Sii|)p.  017,  (ii8l9  (CI).  Cal.  I9(i9),  <j//V/  per  curiam 
sub  mm.  City  of  New  York  v.  United  States,  397  U.S.  218  (1970)  (by  implication);  United 
Stales  V.  nine  Chip  Stamp  Co..  272  t.  Supp.  -132,  431  (CI).  Cal.  19G7),  aff'd  per  curiam 
tub  nom.  Tlirifty  Shopi)eis  .Stiip  Co.,  v.  United  Stat'.'s,  3H9  U.S.  580  (1908). 

«1  "^Ihc  bcnenicd  parties  had  made  their  concerns  known  to  the  presiding  judjjc  by 
letter,  whereafter  he  had  acted  on  his  own  motion  to  secure  the  funds  In  question.  315  F. 
Si'pp.  at  1309-10. 

32  While  recognizing  the  right  of  the  parties  to  terminate  their  dispute  by  a  mutually 
af;rteablc  sclllement,  the  trial  judge  stated  that  he  uas  "ncvcilheless  not  relieved  from 
examining  .  .  .  and  inquiring  into  any  matter  wliich  in  equity  ihould  have  been  con' 
sidcred  had  the  mailer  proceeded  in  adversary  fashion."  Id.  at  1309  (emphasis  added).  It 
it  hard  to  conceive  of  a  broader  scope  of  investigation  than  this. 
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extent  in  either  case.  Such  a  compronriisc  is  an  incvital>le  consequence 
of  tlic  court's  realization  that  the  exclusivity  claim  cannot  always  be 
maintained.'^ 

B.    The  Antitrust  Division's  Right  to  Control  Its  Resources 

A  second  group  of  reasons  often  given  for  denying  intervention 
stems  from  the  Antitrust  Division's  need  lo  employ  its  own  scarce 
resources  in  what  it  considers  to  be  the  optimally  eircciivc  fashion.  It 
is  aigued  that  tliis  goal  caiuiot  be  achieved  unless  the  Division  is  free 
to  negotiate  setilemcnls  whenever  it  feels  that  such  a  course  would 
promote  a  more  cllicient  and  ellective  antitrust  enforcement  program"* 
and  tiiat  the  presence  of  additional  parties  would  narrow  the  Govern- 
ment's litigation  options  to  dismissal  or  lull  trial.''"' 

This  line  of  reasoning  turns  on  the  twofold  assumption  that  antitrust 
enforcement  primarily  through  consent  decrees  is  oj)timally  productive 


33  'Ihc  cxdu<;ivity  imsitioii  was  niso  uiKlruninal  by  llti*  iSiipuiuc  Conn's  vcoMit  dccisiun 
in  Cascatlc  NaUual  Gas  Coij).  v.  El  Taso  Naliiial  Gas  Go.,  3HG  U.S.  li;'.)  (l'.)G7).  'ilicic,  jmr- 
suant  10  an  t-ailiir  Supicmc  Court  inaiulatc,  the  Anliliiist  Division  liad  nogoiiatcd  a 
divcsliluic  order  with  llic  difcudunl  tl  I'aso  wiiidi  llic  majority  of  the  Court  viewed  as 
llircatciiing  "lo  perpetuate  rather  than  teriniualc  lliis  unlawful  niert;er."  Id.  at  1 11.  Ad- 
votales  of  a  more  stringent  detiee  liad  been  refuseil  intervention  belov*',  and  ll>e  Suprenrc 
Couit  held  that  denial  to  be  error.  Ihe  objections  these  parlies  liail  raiseil  were  "part  o£ 
llie  public  interest  in  a  ronipctilivo  sy>lein"  and  lay  "at  ihe  heart  of  our  niandaie."  Id, 
at  135.  Ihc  Division,  the  Court  found,  had  "knuckled  under"  to  El  Paso  and  liad  "fallen 
far  short  of  representing  •  ,  .  (the  inleivenors'J  interests."  Id.  at  13G^J1.  The  Court  ordered 
do  novo  proceedings  to  fashion  a  new  decree  and  granted  lliesc  applicants  fidl  party  status. 

Coicade  is  an  cxtiaortlinary  case,  especially  when  one  considers  that  the  Supreme  Court 
in  cfTecl  accused  the  Depailnient  of  Justice  of  negotiating  a  selllemcnt  which  violated  ihc 
Court's  earlier  mandate.  Wliilc  sudi  a  flagrant  abuse  is  unlikely  in  the  consent  decree 
context,  Coicadc  sui^gesis  that  where  Ihc  Aniiluist  Division  has  aigu.d)ly  misconceived 
some  clement  of  public  concern,  a  court  would  be  jiistifud  in  graniing  some  form  of 
particijiation  to  h  nonparty  in  order  to  secure  a  moic  balanced  appiais.il  of  that  issue. 

34  Turner  Letter,  supra  note  21,  at  \-2  to  X-3;  Synipnsiuvi,  supra  note  7,  rt  8t")0-<51. 
85  Src  Defendants'  Joint   Response  lo  Applications  for  Leave  to  Intervene   at   8,   16 

[hereinafter  cited  .is  Defendants'  llrief]  and  Resjionsc  of  the  riainiill  to  Applications  for 
Inteivenlion  at  10-18  [hereinafter  cited  as  riainiilfs  IJrief],  bled  in  connection  with 
applications  to  intervene  in  United  .States  v.  Harper  &  Row  Publishers,  Inc.,  No.  G7  C  G12 
(N.D,  111.,  Nov.  27,  19G7)  afj'd  per  curiam  sub  uotn.  City  of  New  York  v.  United  States, 
590  U.S.  715  (19G8).  In  Turner  Ixtier.  supra  note  21,  the  problem  was  phrased  in  this 
manner: 

[T|hc  very  process  of  formal  intervention,  i/  ihal  is  held  to  carry  u<illi  it  Ihc  full 
rialits  of  the  usual  litigaul  to  present  evidence  and  to  appeal.  wi>uld  threaten  lo 
eliminate  one  of  the  major  molivating  factots  that  leads  imth  the  (ioverumeni  and 
the  defendants  to  attempt  to  work  out  an  appropriate  decree,  since  iiUervention 
vvoidd  force  on  the  Govermnenl  ami  defendants  at  least  some  of  the  burdens  of  litiga- 
tion that  both,  for  diveise  reasons,  have  sought  to  avoid. 

Id.  at  X-3  (emphasis  added).  The  qualifirations  in  Mr.  Turner's  thoughtful  staiement 
point  out  that  the  thrust  of  the  Division's  objections  to  intervention  would  be  blunted  if 
the  procedural  right*  given  interveners  coidd  be  carefully  controlled. 


246 


and  ihat  an  intcrvcnor  would  aiitomaiically  acquire  the  rifrht  to  block 
a?iy  iciilcnicnt  nut  acceptable  to  it  and  thus  occasicm  an  undue  expendi- 
ture of  governmental  resources.  A  judicial  challenge  to  the  first  as- 
sunij)tion  would  be  tantamount  to  usurpation  of  legislative  and 
executive  policy-making  functions.  Consccjuently,  there  is  a  strong 
rationale  for  courts  not  to  interfere  in  this  area.^"  The  second  assump- 
tion is,  however,  much  easier  to  challenge.  It  is  difficult  to  see  how 
any  objections  that  an  intervenor  might  have  to  a  particular  consent 
decree  could  prevent  the  court  from  entering  the  decree  as  an  inde- 
pendent agreement  binding  solely  on  the  signatories — the  Government 
and  the  defendants." 

In  one  case  in  wiiich  this  situation  seems  to  have  arisen,  United 
Slates  V.  Simmonds  Precision  Products,  Inc,,^^  the  issue  was  derided 
against  the  intervenor.  Thcc  ipteivention  in  a  divestiture  proceeding 
was  granted  as  of  right  under  rule  2'1(a)(2)  for  the  slated  i)urjK)se  of 
"opjjosing  the  entry  of  a  final  judgment  on  consent  .  .  .  ."■'"*  After  oral 
argument  and  an  evidentiary  hearing,  the  court  overruled  all  of  the 
intej  venor's  ob'jections  and  entered  the  decree  as  originally  submitted 
by  the  (iovernment  and  the  defendant.'"'  If  the  intervenor  had  the  right 
to  block  the  judgment  by  withholding  his  consent  to  tiie  decree,  he 
chose  not  to  exercise  it,  a  highly  improbable  result  considering  the 
court's  adverse  ruling  on  the  merits.  A  more  likely  explanation  is 
simply  that  formal  participation  as  a  party  to  the  proceedings  does  not 
give  the  intervenor  discretionary  authority  to  block  the  decree.  The 
con.-.ent  of  the  intervenor  is  irrelevant. 

Simmonds  suggests,  therefore,  that  the  critical  issue  is  not  whether 
a  potential  intervenor  should  be  made  a  formal  party,  but  rather  what 
degree  of  participation  should  be  accorded  to  such  an  applicant. 

so  '1  Ills  pusiiion  i^  Dut  I).1'.C(I  on  a  cl.iiin  (lint  :iii  wi)(iliiist  (!crcn(l:int  has  a  rl<^ht  to 
nctllc  Ill's  (Ii»|iiilr  Willi  llic  Anliinist  Division.  Ctiinlmie  llnitdl  Si;itc-5  v.  lliuti«wi(k  Ilaikc- 
CollriKJrr  Co.,  2(t3  I',  Snpp.  Om  (F,.l).  Wis.  1%!.').  with  United  .States  v.  Ward  Il.ikiiif,'  Co., 
1%.1  Tiad.:  Cas.  77,110  (M.I).  Ma.  \%2),  rm'il,  'MO  U.S.  3':7  (IfKii).  Miat  as.sfilion  lias  ap- 
parently been  (liscrrdiied.  See  Comment,  mjjia  note  9,  at  318-20.  Nor  <locs  Us  validity 
depend  on  a  claim  that  preservation  of  the  .selllenient  option  is  ilir  p.iranioiint  rationale 
uiidcilyiiig  section  !)(a).  'llial  po'ition  too  would  l)c  of  doulitfiil  arniraty.  Sec  Note,  Clos- 
ing an  /tnlihuU  I.onjiliole:  ColhUeml  lllfrct  for  Nolo  Ptras  ami  Covrmmml  SdlkmaUi, 
br^  Va.  L.  Rr.v.  MM,  133G-37  n.8,  1338- 3'J  k  nii.lG-18  (I'ICO).  Kaiher,  it  relie.i  only  on  the 
liiiiitol  aiseiiion  thai  the  setllcmmi  feature  of  section  .'»(a)  has  as  one  of  its  bases  a  desire 
to  rase  ihc  Antiliust  Division',';  enforcement  burden,  even  at  some  cost  to  Individual  private 
plaiiiiKfs.  Of  this  ilieie  can  be  little  doubt.  See  Note,  supra  at  1538-39  nn.lG-I8. 

07  '1  his  of  course  assumes  that  the  intcrvcnor'i  objections  have  not  been  found  to  be 
nicritoiioiis  by  the  court. 

38  319  F.  Supp.  C20  (S.D.N.Y.  1970). 

80  Id. 

«  Id.  at  C21-23. 
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C.     The  Litigants'  Right  to  an  lixpcditious  Resolution  of  ilie  Con- 
troversy 

A  custoniavy  reason  for  denying  intcrvcniion  in  antitrust  cases  is  that 
participation  by  intervenors  would  "iniduly  delay  or  prejudice"  tlie 
resolution  of  the  controversy  between  the  litigants/'  Such  pronounce- 
ments should  be  taken  lightly,  however,  since  a  close  reading  of  tlic 
cases  in  which  these  statements  aj)pear  reveals  that  the  appli<ant  for 
intervention  has  usually  been  heard  extensively  as  an  amicus.'-  Thus, 
delay  and  prejudice  attributable  to  additional  litigation  is  not  appre- 
ciably shortened  by  the  denial  of  intervention.  The  argun\cnis  of  a 
party  and  of  an  amicus  consume  equal  time.  Moreover,  the  denial  of 
intervention  is  typically  coupled  with  a  decision  on  the  merits  of  the 
intervenor's  claim  and,  where  the  coint  lias  upheld  ilic  claim,  the 
granting  of  some  mcasine  of  relief.'''  In  United  Stales  v.  Jiliic  Clitj) 
Stmnf)  Co.,**  for  example,  the  coiut  denied  intervention,  remarking 
that  the  potential  intervenors  had  "fail[edj  to  raise  any  additional  argu- 
ments not  already  heard  at  length  and  denied  by  this  comt"  and  char- 
acterizing their  objections  to  the  decree  as  "so  shallow  as  to  be  devoid  of 
merit. ""^  Yet  even  such  a  blanket  rejection  required  the  expenditure 
of  the  com  t's  time  for  adccpiate  evalu:ition.  In  fact,  the  court's  involve- 
ment in  negotiations  had  stretched  over  eleven  months  and  had  resulted 
in  tlic  rejection  of  two  earlier  decrees.  During  this  period  the  applicants 
for  intervention  had  been  heard  extensively  as  amici. 

The  import  of  such  cases  as  Blue  Chip  is  that  a  fair  amount  of  "delay 
and  prejudice"  will  be  tolerated  by  the  coiut  before  it  is  found  to  be 
"undue."  Consecpicntly,  tiie  party  or  nonparty  status  of  the  potential 


<i  Siuh  thaiadcri/alioiis  ;iic  ty[)ically  made  \viih  tlic  imciiiion  of  (lisc]iialiiyiiig  the 
intciAciutr  from  pi-uuissivc  imnvmiion  umlcr  uilc  II  1(b).  Sic,  e.g.,  United  States  v.  CIRA 
Coil).,  r)0  r.R.l).  f)07.r)ll  (S.D.N.V.  I'ITO);  united  States  v.  .■Sntoiuobilc  Mfis.  Ass'n.  307  1". 
Supn.  G17.  (ilD-'JO  ^C.l).  C'.al.  I'JGO),  fli/'ti  {'cr  cuiiain  mb  pom.  Ciiy  of  Netv  York  v.  United 
Stales.  3'J7  U,.S.  "JIS  ('.'J/O). 

4^  Sre,  f.g..  United  Slates  V.  raiainounl  rietines,  Inc.,  Ti  'lu.MiK  Kir,.  \\\.v.  (1071  I'l.idc 
Cas.)  ^  7:'..r.-G  (S.n.N.V.  Mar.  21,  VJIW.  Uiiileil  .Si;,ies  v.  ClliA  Coiij,.  .'',0  I'.R.U.  r.07 
(S.D.N.V.  I'.l/O);  United  Slates  v.  Auloniobilt  M(.s.  A.ss'n,  .10/  F.  Siiim,  017  (C.I),  tlal. 
ll)(i;i).  "//'<'  /'<■'■  fi"!"""  1"''  ""'"•  City  of  New  Voik  v.  Uiiilcil  Maies,  3'.»7  U.S.  218  (ll)70) 

4n  Hie,  ci',..  Uiiiled  Slates  v.  Nalional  l^niK  iv:  'liusl  Co..  3|1)  V.  Siipp.  *m  (K.D.  Pa. 
l')70);  United  States  v.  1  iiij^'Ieineo-Voiiglit.  Inf..  ."U.'.  V.  Snpp.  VMW  jW.l).  i'a.  l'.(70); 
United  Males  v.  Anloino!)ile  Mf.s.  A>s'n.  ;;07  V.  Snjip.  (il7  (C.W.  Cal.  I'.lii'.l),  <i//'(/  fur  cmimn 
sub  mm.  Ciiy  of  New  Yoik  v.  Uniled  Slates,  307  U.S.  218  (1070):  Uniieij  Slates  v.  llaiper 
&  Uow  I'nhlislicvs,  Inc.,  No.  (17  C  GIU  (N.l).  111.,  Nov.  27,  10G7),  «//'<!  per  curiam  iub  uom. 
City  of  Nrw  York  v.  United  States,  307  U.S.  715  (10G8). 

<*  272  1'.  Supp.  432  (CD.  Cal.  10G7),  a^'d  prr  curiam  sub  uom.  Thrifty  Slioppri-s  Scrii) 
Co.  V.  United  Stales.  380  U.S.  MO  (10G8). 
*i  272  F.  Supp.  at  410-41. 
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intervenor  is  not  the  determinative  factor.  Rather,  it  is  the  ability  of 
the  court  to  condition  party  status  appropriately  in  order  to  make  it 
conducive  to  prompt  but  eilective  inquiry  into  the  underlying  con- 
troversy. 

D.    The  Desire  to  Preserve  a  Viable  Settlement  Option 

Central  to  the  courts'  concern  with  permitting  nonparties  to  inter- 
vene in  consent  decree  proceedings  is  a  desire  to  maintain  the  viability 
of  the  settlement  option.  Intervenors  could  pose  two  distinct  threats  to 
this  process,  First,  they  might  request  the  right  to  be  represented  at 
bargaining  sessions  between  the  Antitrust  Division  and  the  defendant. 
Second,  they  might  seek  to  institute  discovery  procedures  to  gain  access 
to  the  Division's  evidence  of  the  defendant's  antitrust  violations. 

Were  the  intervenor  to  succeed  in  either  of  these  requests,  tiic  utility 
of  the  settlement  for  the  defendant  would  be  gieally  diminished.  Con- 
sent decree  negotiations  involve  many  sensitive  matters  which  defen- 
dants do  not  want  revealed  to  outside  parties.  A  defendant  who 
believed  that  such  information  would  be  disclosed  to  third  parties 
would  not  readily  enter  into  discussions  with  the  Antitrust  Division. 
Even  more  importantly,  granting  discovery  rights  to  an  intervenor 
would  almost  certainly  lead  to  an  attemjjt  to  introduce  testimony 
regarding  the  defendant's  past  antitrust  violations.  Sucli  testimony 
would  make  any  judgment  subsequently  entered  available  to  private 
treble  damage  claimants  as  prima  facie  evidence  of  the  defendant's 
guilt  and  would  destroy  one  of  the  defendant's  primary  incentives  to 
submit  to  consent  agreements. 

The  ease  with  whitli  these  difliculties  can  be  avoided  varies.  First, 
inteivention  might  be  granted  without  allowing  any  particij)ation  in 
bargaining  discussions  or  by  limiting  sucii  particij)ation  to  permit  dis- 
closure of  .sensitive  information  only  to  the  Antitrust  Division.'"'  Con- 
trol of  discovery  presents  a  more  difTicult  problem.  If  an  intervenor  is 
granted  party  status  for  the  purpose  of  arguing  a  particular  claim,  and 
if  that  charge  cannot  be  investigated  adecjuately  without  resort  to 
discovery  procedures,  it  is  diHicult  to  envision  iiow  such  privileges  can 
properly  be  withheld.  This  dilemma  has  undoubtedly  contributed  to 
the  reluctance  of  courts  to  confer  party  status  on  would-be  intervenors. 
In  federal  civil  actions  discovery  rights  arc  conditioned  on  such  status."*^ 


40  Intervention  for  the  purposes  of  participating  in  bargaining  discussions  has  been 
denied  in  the  past.  House  Rti-our,  supra  nolc  3,  at  25;  M.  Coi.niir.Ro,  supra  nolc  2,  at  08-09. 

*^  lor  example,  Itn.  R.  Civ.  P.  20  (governing  the  taking  of  depositions),  I'ru.  R.  Civ.  P. 
33  (governing  the  serving  of  interrogatories),  and  Ild.  R,  Civ.  P.  84  (governing  ihf.  discovery 
and  production  of  documenu)  all  are  available  only  to  "any  party"  to  the  action. 
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Possibly  feeling  that  extensive  procedural  rights  would  be  l)oth  inevi- 
table and  undesirable,  the  courts  have  pretermitted  the  issue  by  denying 
intervention  altogether. 

Nevertheless,  many  applicants  for  intervention  can  make  a  color- 
al)le  showing  of  a  claim  to  some  measure  of  relief.  Certainly,  past 
victims  of  the  defendant's  alleged  wrongs  have  a  right  to  recjuest 
clfective  protection  against  future  antitrust  violations.'"  Likewise, 
those  disadvantaged  by  the  dejnivation  of  prima  facie  evidence  of  the 
defendant's  guilt  entailed  by  entry  of  a  consent  decree  can  point  to  a 
primary,  if  not  paramount,  purpose  of  Section  b{i\) — a  desire  to  facil- 
itate the  prosecution  of  the  claims  of  private  litigants — as  a  reason  for 
carefully  reviewing  the  Antitrust  Division's  settlement  decision.'" 

The  practical  problem  thus  becomes  one  of  fashioning  the  means 
for  allowing  the  court  to  ventilate  whatever  objections  are  raised  to  the 
decree  and  to  grant  whatever  relief  is  required  while  continuing  to 
preserve  a  viable  settlement  ojjlion  for  the  litigants.  Two  competing 
alternatives  for  accomplishing  this  objective  present  then»selves:  (1)  a 
system  of  informal  participation  and  consultation  and  (2)  a  system  of 
formal  but  stringently  conditioned  intervention.  Both  ajiproaches  bnve 
been  utilized,  although  the  former  is  by  far  the  more  common.  Each 
merits  consideration" in  more  detail. 

II.    Informal  Resoluhon  of  Nonpauty  OnjiicrioNS 

One  i)roblem  constantly  facing  the  court  in  the  consent  decree  con- 
text is  how  to  develop  an  ade(juate  understanding  of  the  iniderlying 
issues  without  destroying  the  utility  of  the  settlement  by  transgres- 
sing the  statutory  jnohibilion  on  taking  testimony.  'I'iie  most  com- 
monly adopted  method  for  achieving  this  objective  is  amicus  curiae 
appearances,''"  although  on  occasion  less  formal  sid)missions,  such  as 


<8  'ihc  injunctive  relief  soufjlit  by  the  Goveinmciit  is  inleiulcd  lo  restrain  llic  Mspposcd 
prior  aiiliiiust  violations  of  llic  ckfendant.  Consent  decrees  wliitli  fall  slioit  of  that  goal 
have  arguably  failed  in  their  ni.ijor  purpose  and  slionKl  nol  be  entered  by  the  eouit  until 
revised. 

*o  1  he  argument  that  the  overriding  purpose  in  enacting  section  5(a)  was  to  aid  private 
tr(l)lo  damage  cl.iimanis  is  ably  made  in  Note,  s\t(na  note  56,  at  13D8-:19  nn.lO-iS. 

6'»  Sre,  f.g.,  Uiiiled  States  v.  rajaiiiunnt  I'iituies,  Inc.,  5  Tkade  K\c..  Rir.  (I'JVl  Trade 
C..S.)  %  73,r.2(i  (S.D.N.V.  Mar.  22,  l'J71);  Ihiiied  States  v.  CIUA  Corp..  50  F.R.I).  507 
(S.D.N.Y.  l'.)70);  United  States  v.  Ant«)niol)ile  Mfis.  Ass'n.  307  F.  Supp.  (»17  (CD.  Cal.  I!)(i0), 
afj'd  per  curiam  sub  notn.  City  of  New  Yoik  v.  United  States,  31)7  U.S.  213  (11)70);  United 
States  y.  IJluc  Chip  Stamp  Co.,  272  F.  Supp.  -132  (CD.  Cal.  19G7).  a^'d  per  curiam  iub  twin. 
Thrifty  Siioppers  Scrip  Co.  v.  United  Slates,  381)  U.S.  5«0  (1%8). 

Althougii  amici  have  traditionally  been  viewed  as  neutral  participants  in  the  proccctl- 
itigs,  a  marked  shift  lo  a  more  paitisan  role  in  recent  years  has  been  noted.  See  generally 
Krislov,  The  Amicus  Curiae  Brief:  From  Friendship  to  Advocacy,  72  Yalk  T„J.  694  (19G3). 
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k'ltcis  addirsscfl  to  the  court,  have  proved  sufliticiu.'"  Neither  tlic 
Antitrust  Division"  nor  tlie  defendant'"''  nc^rmally  opposes  a  motion  by 
tJiird  jjarties  to  appear  before  tlie  touit  in  an  infonnai,  infoun.ition- 
dispensing  capacity.  This  level  of  ixnticipation  serves  to  focus  the  at- 
tention of  the  trial  judge  on  the  critical  provisions  of  the  consent  de- 
cree and  does  not  risk  inijjairing  future  settlement  possil)ililics. 

Once  this  knowledge  is  acquired,  the  court  has  considerable  dis- 
cretion to  refashion  the  cvenlual  settlement  along  lines  it  regards  as 
cons(jnant  with  tlie  public  interest.  This  power  stems  from  the  court's 
authority  to  reject  those  decrees  which  it  feels  inadecjuately  protect 
legitimate  elements  of  j)ublic  concern.  The  court's  views,  if  forcefully 
exj>ressed,  will  almost  inevitably  be  adopted  in  the  final  decree  since 
they  will  be  interjireled  by  the  litigants  as  foreshadowing  the  court's 
position  on  the  merits  were  the  case  to  be  tried.°' 

.Signili(anlly,  the  court's  inllucnce  does  not  dei)end  on  the  status  of 
the  person  objecting  to  the  proposed  settlement.  It  should  not  be 
surprising,  therefore,  to  find  that  whether  a  potential  iutcrvenor  is 
admitted  as  a  p.nty  is  ccjmpletely  inde|H'n(lent  of  whether  it  is  granted 
relief.'"''  Courts  are  able  to  j)rotect  the  concerns  of  both  parties  and 
nonparties  with  ecpial  vigor.  The  mechanics  of  this  process  are  best 
understood  by  examitn'ng  the  judicial  response  to  the  two  broad  clas- 
ses of  problems  typically  raised  by  applicants  for  intervention:  (1)  re- 
quests to  oljtain  evidence  of  the  defendant's  alleged  j)ast  antitrust 
violations  and  (2)  requests  for  protection  against  recurrences  of  ihc 
defendant's  alleged  illegal  activities. 


Bi  Uniicd  Siaifs  v.  Ling- IciiicoVouylit,  Inc.,  815  1-'.  Supp.  1301  (\V.l).  I'a.  rJ70). 

Gi;  I'laiiiiilf 's  Brief,  sttpm  nolo  35,  al  19;  1  uincr  Lcllcr,  sujna  nutc  21,  at  X-2. 

i»3  Ikfcml.iiils'  IJiicf,  mpra  note  35,  al  0. 

r.4  United  Siaiti  v.  I'.liic  Cliip  Slanip  Co.,  272  I'.  Sni)|».  rs'i  (CD.  Cil.  l'JG7),  afj'd  pa 
cuiiain  .'•nh  uom.  'Ihrifiy  SIiop|KT.s  .Scrip  Cn.  v.  Uniicd  Slates,  38!)  IJ..S.  580  (I'JGS),  is 
illustrative  of  ihis  process.  'Ihc  dccicc  cvcniiially  ciitend  in  that  case  <vas  the  llijrd 
hrou^lit  forwaid  by  the  parlies— the  fiist  having  been  unilaterally  withdrawn  by  the 
CoveuinKur  in  lesponsc  to  ihc  objections  o(  aniici  niid  ihc  second  vetoed  by  the  toiirl. 

f'R  Intel veiii ion  denied,  relicl  denied:  United  .St.iits  v.  (;iiJA  Coip.,  50  I'.IM),  507 
(.S.D.N.Y.  Vmy,  UniKd  States  v.  Uliic  Chip  .Stamp  Co.,  272  I.  ,Snp|).  -132  (C.I).  Cal.  I%7), 
ajj'd  per  curiam  suh  uom.  'liuilly  Shoppers  .Scrip  Co.  v.  Uniicd  .Slates,  3a'J  U.S.  580  (1%8). 
Intel  vetM ion  denied,  relief  granied:  United  Slates  v.  Ling-'IVnuo-VoiiijIil,  Inc.,  315  I'.  Siij)p. 
1301  (W.I).  I'a.  1!)70);  United  Sl-es  v,  Ilaipcr  k  Row  I'n!)lislicrs,  Int.,  No.  (i7  C  (112  (N.l). 
111.,  Nov.  27,  l'J07),  alJ'd  per  cwiam  sub  uom.  City  of  New  Yoik  v.  United  Slates,  .SOO  U.S. 
715  (I%8j,  Inlervcnlion  granted,  relief  denied:  United  Slates  v.  Sinmu.nds  I'lccision  Prods, 
Inc.,  319  r.  Supp.  C20  (S.D.N.Y.  1970);  Uniicd  Slates  v.  First  Nalional  Hank  &  'Irusl  Co ' 
280  F.  Supp.  200  (F..D.  Ky.  19G7),  aff'd  per  curiam  sub  mm.  Central  Bank  &  Trust  Co  v' 
United  States,  391  U3.  469  (1908).  Intervention  granted,  relief  granted:  Cascade  Natural 
Gas  Corp.  v.  El  Paso  Natural  Gas  Co.,  886  US.  129  (I9C7). 
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A.     Eviilcnre  of  Past  Harms:  I)iscov<iry  Without  Intervention 

A  large  percentage  of  petitions  to  intervene  result  from  a  desire  to 
secure  the  benefit  of  a  favorable  judgment  litigated  by  the  C.overn- 
nient.'^*'  These  applicants  directly  challenge  the  administrative  decision 
to  settle  the  suit,  arguing  that  the  deprivation  of  evidence  entailed  by 
a  settlement  materially  impairs  the  prosecution  of  their  private  treble 
damage  actions. 

Tins  tyjjc  of  claim  is  illustrated  by  United  Stales  v.  Automobile 
Manufacturers  Association,''''  in  which  the  defendant  associ:ition  to- 
gether with  the  "big  four"  auto  manufactincrs  were  charged  with  con- 
spiracy to  eliminate  competition  in  the  j)roducti()n  of  motor  vehicle 
air  pollution  control  equipment.  It  was  alleged  that  this  scheme  was  fur- 
thered by  another  consj)iracy  involving  collusive  bidding  for  the  pin*- 
chase  of  j)atents  and  patent  rights  covering  such  equipment.  The  consent 
decree,  filed  after  eight  months  of  negotiations,  was  opposed  by  numer- 
ous state  and  local  governmental  units  either  as  amlci  or  as  jKtitinncrs 
to  intervene.  All  but  one  member  of  the  latter  groiq)  were  treble  dam- 
age claimants  in  pending  civil  actions.  The  cotnt  vccogni/ed  that  liieir 
main  objective  in  seeking  to  intervene  was  the  prevention  of  a  settle- 
ment not  probative  of  the  defendants'  guill."^^ 

I'hc  court  denied  all  motions  to  intervene,  rejecting  the  applicants' 
requests  on  multiple  grounds.  Initially,  it  noted  that  "the  decision 
to  settle  an  antitrust  case  in  this  fashion,  like  the  decision  to  commence 
it  in  the  fnst  place,  is  an  administrative  decision  and  .  .  .  [ajs  such,  it 
is  not  subject  to  review  by  this  court.''^'-'  Continuing,  the  court  analyzed 
the  terms  of  the  decree  and  found  that  the  Government  had  obtained 
substantially  all  the  injunctive  relief  which  would  have  been  warranted 
by  a  successful  trial  on  the  merits.""  Returning  to  the  aj>plicants'  asser- 
tion that,  notwithstanding  this  fact,  approval  of  the  settlement  sliould 
be  withheld,  the  court  stated: 

It  has  been  urged  that  the  decree  adversely  affects  the  rights  of 
treble  damage  claimants  in  the  prosecution  of  their  own  claims.  lUit 
.  .  .  [w]c  know  of  no  authority  .  .  .  which  would  require  the  CIov- 


60  Since  Cascade  Natural  (;as  Corp.  v.  Kl  I'aso  Naliiral  Cas  Co.,  S8()  U.S.  11,".)  (I%7), 
four  of  llic  seven  iiisiamcs  o{  alicmptcd  inlcrvcniioii  in  ihc  proceciliiigs.hehl  prior  to 
entry  of  toiiscnt  dctrces  liavc  rai.scd  lliiii  I.nsuc.  Compilalion  from  10G7-71  Trade  Caj. 

67  307  F,  Siipp.  G17  (CD.  Cal.  1909),  fl/J'ci  per  curiam  sub  nom.  City  of  New  York  v. 
United  States,  397  U.S.  218  (1970). 

6a  307  I'.  Supp.  at  019-20. 

60  Id.  at  020. 

«o  Id.  at  021. 
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criimcnt  to  prosecute  this  case  to  judgment  solely  for  the  purpose 
aiding  treble  danugc  claimants.'^* 

While  the  court's  observation  is  undoubtedly  correct,  a  decision  to 
deny  trcl)lc  damage  claimants  relief  entirely  is  made  particularly  dif- 
ficult by  the  existence  of  strong  competing  equities  demanding  a  high 
degree  of  governmental  attcntivcncss  to  the  concerns  of  injured  parlies. 
Arguably,  when  the  inferior  resources  of  a  private  litigant  make  suc- 
cessful prosecution  of  an  otherwise  valid  claim  virtually  impossible  in 
the  absence  of  presumptive  evidence  of  guilt,  a  consent  decree  settle- 
ment is  tantamount  to  rejection'of  one  of  the  underlying  rationales  of 
section  5(a)— the  facilitation  of  private  antitrust  law  enforcement." 

The  courts  arc  aware  of  this  difliculty,  however,  and  ihe  Auto  Manu- 
faclurcrs  case  illustrates  an  alternative  which  partially  reconciles  the 
Covcinmcnt's  interest  in  reaching  a  settlement  with  the  nonparty's  in- 
terest in  obtaining  evidence  of  the  defendant's  guilt,  yet  at  the  same  time 
avoids  the  dcvelojmicnt  of  testimony  and  the  consequent  prima  facie 
presumption  of  guilt.  An  extensive  grand  jury  investigation  of  the 
defendants'  alleged  antitrust  violations  had  preceded  the  Government's 
civil  suit.  While  the  jury  was  dismissed  before  it  returned  any  indict- 
ments, it  heard  numerous  witnesses  and  assembled  "a  tremendous 
amount  of  evidentiary  material""'*  which  was  clearly  of  value  to  private 
claimants.  Although  nonparties  were  denied  intervention  in  the  Gov- 
ernment's subsequent  civil  suit,  the  court  ordered  this  material,  as  well 
as  the  transcript  of  the  grand  jury  proceedings,  to  be  impounded  by  the 
Department  of  Justice  and  directed  that  it  be  made  available  to  treble 
damage  claimants  upon  a  showing  of  good  cause.*^'  Through  this  ar- 
rangcnicnt  the  court  v/as  able  to  provide  a  considerable  measure  of 
relief  to  private  plaintiffs  who,  as  a  result  of  the  consent  decree,  were 
not  given  presumptive  evidence  of  the  defendants'  guilt. 

Similarly,  in  United  States  v.  Harper  ir  Row  Publishers,  Inc.,^^  the 
trial  court  was  again  presented  with  the  opportunity  to  adoj)t  a  com- 
promise measure.  That  case  involved  an  alleged  conspiracy  to  fix  prices 
on  certain  lines  of  books,  particularly  textbooks  involved  in  large  sale 
orders  to  government  instrumentalities.  As  in  the  Auto  Manufacturers 


61  Id. 

02  See  note  36  supra. 

03  307  F.  Supp.  at  0:jO. 

04  Id. 

65  No.  07  C  012  (N.D.  HI.,  Nov.  27,  1907),  aO'd  per  curiam  sub  nom.  City  of  New  Vo.k 
V.  Uniicd  States.  3'JO  U.S.  715  (19G8).  Since  uiuth  of  the  inatciial  rcfcncJ  to  here  is 
relatively  Inaccessible,  dutions  will  be  more  extensive  than  would  be  llic  case  were  the 
references  to  a  reported  opinion. 
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litigation,  a  grand  jury  investigation  had  preceded  the  filing  of  the 
Government's  complaint.  According  to  one  poicniial  inicrvcnor's  tart 
phrasing  of  the  issue: 

[Sjubstantial  quantities  of  documents  had  been  produced  by  de- 
fendants, many  of  which  were  relevant  and  nialeiial  to  the  mi- 
lawful  price  fixing  conspiracy  alleged  in  the  pending  treble  damage 
actions.  The  danger  exists  that  sucli  documents  will  be  turned 
back  to  the  defendants  upon  entry  of  the  consent  judgements  in 
this  case  and  tliat  such  documents  will  be  destroyed,  suppressed 
or  lost."^" 

The  relief  requested  was  impounding  of  the  documents  in  a  central 
depository  until  approjiriate  orders  to  produce  them  had  been  entered 
by  the  various  trial  courts  before  which  treble  damage  actions  were 
pending."  The  defendants  objected  to  this  procedure,  arguing  that  the 
movant  should  be  relegated  to  its  remedies  through  ordinary  discovery 
procedures."^  The  Government,  on  the  other  hand,  felt  that  extensive 
disclosure  was  proper.  It  desired  to  exemi)t  only  those  papers  which 
might  be  classified  as  the  work  product  of  the  Antitrust  Division  or 
subject  to  the  informant's  privilege."" 

While  denying  all  motions  to  intervene,  the  trial  court  did  enter 
a  separate  order"  impounding  all  documents  in  the  possession  of  the 
Antitrust  Division — including  those  belonging  to  nonparties — very 
nmch  as  the  applicants  had  requested,^"  I'hus,  the  court's  actions  assured 
the  continued  existence  of  this  body  of  material  but  left  the  compli- 
cated questions  of  the  discoverability  and  admissibility  of  various  doc- 
uments for  resolution  by  the  ai)proj)riate  trial  forum,  liy  adopting  this 
approach  it  also  managed  to  avoid  being  forced  into  a  resolution  of 
factual  questions  bearing  on  the  culpability  of  the  defendants,  thereby 
preserving  the  integrity  of  the  eventual  consent  decree  settlement. 

00  Record  at  200;  Mciiioiaiuliim  in  Siippori  of  Application  to  IiUcrvciic  on  BcliaU  of 
the  School  l)i!>tri(t  of  i'liiladdplii  i,  ct  ul.  at  2  [linciiiaficr  cilcd  :i8  McniinaiKlnm], 

07  Rctniil  at  L'!0;  Miiiioiaiulmn,  sul»a  iiolc  (ill,  at  18. 

08  Rccoril  at  170-71;  Dcfcii.luiiis'  Bikf,  iufna  note  35,  at  l!9-30. 
00  Uctoiil  at  ii03-GI;  riaintill's  liiicf,  infij  note  .^5,  at  rJ-i:o. 
70  Rcroul  at  3l''.'-03.  liic  onlci  uads  in  itltvant  part: 

'Jlir  Uniln!  .Slates  o{  Aineiica,  plaiiililf  lierein.  having  made  an  i"ive.sli|;aiiun  uliitli 
rcsuUdi  in  llic  tiiiii|;  o(  .  .  .  [iIuh-J  civil  injnndion  cases:  and  it  appealing;  thai 
nunierons  irehle  (laniai;c  actions  based  in  lai|;c  part  on  ihc  same  facts  as  allej^ed  in 
these  (ivil  injnnitive  adidus  h.ive  been  and  m.iy  be  lilcd  .  .  .  ;  that  millions  ii.ive 
been  or  may  be  made  in  ihe^;  licble  damai;e  actions  for  the  proilnclitin  of  tlocnnients 
.  .  .  pieseniiy  in  liie  possession  of  plaiiilill;  and  ihat  it  is  in  (lie  pnblic  inleiesi  that 
ihcsc  dorumints  be  ideiuihable  and  presened  and  lemain  together  for  possible  use 
in  these  tiebie  ilaniagc  actions. 

rr  IS  ORDERtI).  ADJUDOr.l)  AND  DECRF.EI)  that  all  docnments  procured  by 
process  or  otherwise  by  the  plaintifl  from  any  individual,  parlnersliip,  Inni,  or  cor- 
poration duiing  its  investigation  .  .  .  ,  but  not  internal  memoranda  or  work  product 
of  plaintiff  have  been  impounded  .  .  .  until  further  order  .... 


254 

Tlic  utiliz.uioii  of  a  streamlined  discovery  procedure  at  a  future 
date  as  a  substitute  for  formal  intervention  in  the  consent  decree  pro- 
ceeding is  tyjiical  of  tiie  flexible  approach  presently  followed  by  courts 
in  the  antitrust  area.  Moreover,  the  informal  status  of  the  entity  granted 
relief  has  not  affected  the  courts'  willingness  and  ability  to  fashion  a 
remedy.  Indeed,  only  in  United  Slates  v.  National  Dank  &  Trust  Co.''^ 
did  the  trial  judge  pause  to  rellect  on  the  unusual  situation  presented 
by  an  impounding  oidcr  issuing  at  the  behest  of  nonparties.  But  his 
hesitation  was  only  momentary.  The  Government  raised  no  objection, 
and  it  was  "clear  that  the  court  cap  enter  such  an  order  without  grant- 
ing intervention.""  The  court  cited  only  one  authority  for  this  pro- 
nounccnient~-the  /lu/o  Manufacturers  litigation. 

B.    Assumed  Tacts  and  the  "No  Testimony"  Limitation 

An  interest  in  aniassing  evidence  of  a  dcfcndiint's  past  violations  of 
the  antitrust  laws  is  only  one  instance  of  the  desire  by  nonparties  to 
secure  what  they  view  as  a  full  measure  of  relief.  Nonparties  also  at- 
tempt to  intervene  to  question  the  adequacy  of  the  decree's  substantive 
provisions.  Such  challenges  present  the  court  with  two  interrelated 
questions:  (1)  what  limits  to  i)lacc  on  its  own  investigations  in  order  to 
avoid  giving  the  consent  decree  evidentiary  weight  in  a  subsequent  ac- 
tion and  (2)  how  to  prevent  undue  delay  in  or  prejudice  to  the  adjudica- 
tion of  the  rights  of  the  litigants. 

In  an  attempt  to  resolve  such  controversies  fairly,  courts  have  re- 
sorted to  a  number  of  pro( cduial  devices  designed  to  produce  a  thor- 
ough examination  of  the  issues  without  inq)airing  the  utility  of  the 
consent  decree  for  the  parties.  These  informal  methods  deserve  a  more 
detailed  examination  of  their  merits. 

1.  Limited  Inquiry  into  Prospective  Conduct.  Occasionally,  chal- 
lenges directed  to  the  substantive  provisions  of  a  decree  can  be  set- 
tled on  a  policy  level  without  introducing  evidence  in  support  of 
the  charges  made.  This  situation  arises  when  the  intervenor's  com- 
plaint is  directed  jjrimarily  at  the  failure  of  the  settlement  to  anticipate 
and  interdict  some  allegedly  wrongful  future  activity  of  the  defen- 
dant. A  striking  example  of  this  occurred  in  connection  with  United 
Stales  V.  /  far  per  &  Row  Publishers,  Inc.,''^  discussed  above,  in  which 
one  apj)li(ant  for  intervention  proposed  a  change  in  tiie  substantive 
terms  of  the  decree  relating  to  the  defendants'  jjracticc  of  publisiiing 
books  in  two  editions,  denominated  "library"  and  "trade."  The  library 


n  319  F.  Supp.  930  (E.D.  Pa.  1970). 
72  Id.  at  933. 

"  No.  C7  C  612  (N.D.  111.,  Nov.  27.  1967),  afi'd  per  curiam  sub  mm.  CUy  of  New  York  v. 
United  States,  S90  US.  715  (19C8). 
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editions  were  supposedly  of  a  higher-qunlity  binding  and  thus  better 
able  10  withstand  heavy  use  than  were  the  corresponding  trade  editions. 
In  the  extensive  hearing  held  prior  to  entry  of  the  consent  decree, 
however,  the  applicant  alleged  that  there  was  no  dillcrcncc  in  quality 
between  these  supposedly  distinct  versions  and  that  the  existing  |)vice 
diircrcntial  was  established  and  maintained  pursuant  to  a  price  fixing 
conspiracy  among  the  defendants^*  The  sellers  of  the  defendants' 
books  were  accused  of  aiding  in  this  consj)iracy  by  fraudulently  deny- 
ing  that  they  had  the  less  expensive  volume  in  slock  in  order  to  induce 
purchases  of  the  higlicr-jiriced  edition."  It  was  further  alleged  tiiat 
while  it  was  economically  feasible  to  produce  both  library  and  trade 
editions,  the  defendants  might  nevertheless  decide  out  of  "malice  or 
spite"  to  discontinue  the  less  expensive  trade  edition.'^"  The  potential 
intervenor's  chief  concern  was  that  the  consent  decree  as  framed 
did  not  specifically  reach  these  practices.  It  argued  that  unless  they 
were  specifically  condemned,  the  investigatory  powers  given  the  Anti- 
trust Division  in  the  decree  would  not  be  deemed  to  cover  thein," 
the  court  would  be  unable  to  punish  them  through  contempt  proceed- 
ings," and  attempts  to  modify  the  decree  to  obtain  the  supplemental 
relief  necessary  to  curb  these  practices  would  founder^" 


7<  See  Transcript  of  Proceedings,  Nov.  16,  19G7,  at  33-38  [hcrcin.ittcr  cited  as  Nov.  16 
Pioccfdiiigs]. 

"  Id.  at  lG-18,  30. 

"  /(/.  at  41-42. 

7T  The  Division's  powcis  to  polite  ictllrnicnis  arc  rcstiittcd  by  the  Aiitilnist  Civil  Tio- 
cess  Act,  15  tl.S.C.  §§  1311-M  (1!)70),  to  those  m;iltcrs  deemed  '•jclcvaiil"  to  violations  of 
the  consent  decree.  /</.  }  1312(;i).  The  (lucilion  of  relevance  is  often  furicly  ^^)nlf.^lrd, 
with  the  erstwhile  defendant  obviously  adopiing  a  very  lestrielivc  view  and,  by  and 
large,  being  sustained  in  its  conteiuion  by  the  courts,  l-'lynn,  supia  luite  H,  at !)%  !)?.  More- 
over, the  netnt  tnsc  of  Uniltd  Slates  v.  Annour  !ic  Co..  01  vS.  Ct.  [.HO  (1971),  poses  addiiii)iial 
problems  for  the  Division.  Its  decision  that  consent  dcciees  .should  Ik-  nanowly  coiistiued 
would  make  it  dillicnlt  to  sustain  an  aigument  iliat  teitain  cimdiut  not  explicitly  con- 
demned ill  the  decree  shoidd  nevertheless  be  deemed  unlawfid  by  implication. 

78  While  the  power  of  a  court  to  punish  consent  decree  violations  lluough  contempt 
proceedinj;s  is  untiucstioned.  this  power  has  seldom  been  uiili/cd.  Thcic  arc  ihree  inter- 
Uxking  reasons  for  this,  liist.  the  Division  practically  never  initiates  contempt  pmeecdings. 
Professor  Posncr  reports  that  since  llie  inception  of  the  autiliusl  laws,  the  Govcrnmeni 
has  instituted  criminal  contempt  proceedings  on  only  iwcnlytwo  occasions  and  has  been 
successful  in  only  twelve  of  these  instances.  Posncr.  .sujim  note  I,  at  387  (Table  l(i).  Pro- 
fessor Coldbcig,  willing  in  lOClJ,  could  fuid  only  ihiuy-ninc  instances  o(  coniempl  pro- 
tredings  brought  in  connection  with  antitrust  consent  decrees  since  18')0.  M.  CoiimrHc, 
sufna  note  2,  ai  GO.  Anotlier  commenlalor  could  discover  only  three  such  elforts  in  the 
period  from  lOGO  to  I'JGO.  Note,  aufm  note  3G.  at  1311.  Thus,  at  most  a  total  of  forty-two 
a(tcmj)ts  to  punish  decree  violations  through  contempt  proceedings  have  been  made  in 
approximately  eighty  years. 

Second,  nonparties  to  the  litigation  have  traditionally  been  held  to  lack  standing  to 
Initiate  contempt  actions.  See,  e.g..  United  States  v.  ASCAP,  341  F.2d  1003  (2d  Cir.  I9C5), 
cert,  denied,  382  U.S.  877  (1905);  United  States  v.  Western  Electric  Co.,  19G8  Trade  Cm. 
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The  clcftndatits  denied  that  any  of  tlicse  practices  had  ever  existed 
or  were  contemplated,  but  the  trial  judge  dismissed  tiicir  protestations 
of  irmocence  as  irrelevant  to  the  issue  confronting  him.  Desiring  to 
avoid  an  iiifjuiry  into  the  defendants'  past  activities,  tiie  court  never- 
theless wanted  to  insure  the  prospective  elfcctiveness  of  the  decree."*' 

The  trial  judge's  method  of  achieving  this  goal  was  quite  novel. 
Although  no  ciianges  were  made  in  the  text  of  the  decree,  a  number  of 
understandings  were  arrived  at  between  the  defendants  and  the  court 
which  the  latter  likened  to  legislative  history."^  First,  defendants'  coun- 
sel stipulated  that  they  were  willing  to  interpret  the  scope  of  the  con- 
sent decree  to  permit  investigations  by  the  Antitrust  Division  to  detect 
misrepresentations  of  the  type  of  books  in  stock.  It  was  further  agreed 
that  if  such  investigations  disclosed  these  proscribed  practices,  the 
defendants  would  not  oppose,  on  procedural  grounds,  a  modification 
of  the  decree  to  prohibit  them  explicitly.^-  Ihe  court  indicated  its 

85,li7'J  (D.NJ.  iy08),  aU'd  per  curiam  sub  nam.  Clark  Walter  &  Sons  v.  IJiiilcd  Stales,  392 
U.S.  057  (1%8).  Wliilc  one  recent  coinineniator  has  crilicized  this  docliliic,  his  proiutsal  to 
vest  nonparties  witli  limited  enforcement  powers  has  not  yet  been  aetcpied.  See  generally 
Coumwul,  Atilihusl  Cumetil  Dciiers:  A  l'io[)oi(tl  to  Enlhl  PrivtUe  I'lahitills  in  Enforce' 
menl  Eijorls,  51  Cokni  r  i.  I,.  Ri:v.  7(i3  (llHi'J). 

I'inaily,  this  lack  of  eligible  and  cniliusiaslic  advocates  for  contempt  sanctions  coalesces 
with  the  court's  traditional  ignorance  of  the  factual  underpinnings  of  the  consent  deciec 
to  create  an  understandalilc  reluctance  on  its  part  to  exercise  its  contempt  power.  In 
litigated  cases  or  in  those  instances  in  which  the  couit  has  had  tlic  benefit  of  an  infonnal 
discussion  of  the  issues  before  entry  of  the  decree,  tliis  factor  would  not  be  a  problem. 
Generally,  however,  neither  method  of  fact  resolution  has  been  utilized  before  ratification 
of  tiio  dtciie.  and  (onsecptently  the  cdurt  is  iiot  able  to  decide  whether  a  pauicidar  course 
of  conduct  violates  ihc  deciec.  Com/wrc  Uniled  Stales  v.  Western  l^kctiic  Co,,  ll)(i8  'trade 
Cas.  85,27!!  (D.NJ.  V.M),  alj'd  per  curiam  sub  nom,  Clark  Waller  &  Sons  v.  United  Slates, 
392  U.S.  057  (1908)  (aj)paremly  rejecting  intervenor's  literal  interpietation  of  decree 
provision,  under  which  the  defendant  would  be  in  conteiujjt,  in  favor  of  parties'  COJI- 
struction  of  document,  on  the  thcoiy  that  their  knowledge  of  its  terms  exceeds  that  of 
applicant),  with  Uniled  States  v.  R.  L.  I'olk  &  Co.,  1909  I'radc  Cas.  87,730,  b7,733  (E.D. 
Mich.  1909)  (sustaining  criminal  and  civil  conte/npt  charges  atid  granting  supplemental 
relief),  vacalcd  and  rcvmndrd  on  other  grounds,  dJS  l''.2d  377  (0th  Cir.  1971). 

7f  Consent  detn  es  are  not  easily  modihid,  by  either  the  Government  or  the  de- 
fendant, although  it  is  jwssihlc  that  CJoveinment  altempts  are  governed  by  a  more  liberal 
stantlard.  See  generally  Dabney,  AnlilruU  Consent  Decrees:  How  Protective  an  Umbrcllat, 
08  Yaik  I..J.  1391,  1392-97  (1959):  Note,  Jlexibility  and  Imality  in  Antitrust  Consent  De- 
crees, 80  IlAKv.  L.  Rkv.  J303  (1907).  Compare  United  Slates  v.  Swift  &  Co.,  280  U.S.  100,  119 
(1932),  with  United  States  v.  Uniled  Shoe  Macliinery  Corp.,  391  U.S.  2M  49  (1908). 

80  Nov.  10  i'roceedings,  suprt  note  75,  at  7-!). 

81  Id.  at  45. 

82  Jd.  at  25-20,  55.  In  many  respects  this  was  the  most  controversial  of  the  claims 
raised  by  the  intervcnors.  Apparently  the  parties  felt  that  this  particular  practice  was  not 
only  not  prohibited  by  the  consent  deciec  but  was  also  not  reached  by  the  Ciovcrnment'j 
complaint.  Ihc  defendants  maintained  (hat  the  alleged  business  practice,  while  reprehcn- 
iiblc  and  indeed  fraudulent,  did  not  constitute  a  violation  of  the  antitrust  laws.  Ilcncc 
they  were  prepared  to  oppose  modification  on  lubstantlve  grounds.  Id.  at  26. 
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willingness  to  do  "evcrytliing  that  [it]  could  to  protect  .  .  .  against 
tliat."^''  The  judge  further  stated  that  dillcrential  prices  on  qualita- 
tively identical  items  and  economically  unjuslilied  decisions  by  the 
defendants  to  cease  j)ublication  of  certain  types  of  books  "would  be 
deemed  violations  of  the  decree  and  punished  by  contempt  sanctions.^* 
With  this  gloss,  the  decree  provided  substantial  protection  to  all  major 
interests  raised  by  the  applicants.  The  "unsuccessful"  intcrvcnors  were 
also  given  an  auxiliary  role  in  policing  this  ban  by  virtue  of  an  express 
provision  of  the  decree  giving  them  substantial  rights  of  access 
to  evidence  of  postdecrce  violations  accumulated  by  the  Division.*"' 
.  Thus,  a  Ilexible,  informal  resolution  of  the  nonixirly's  concerns  was 
achieved  without  delving  iiUo  the  defendants'  past  behavior.  By  con- 
fming  the  discussion  to  hypothetical  future  conditions,  no  factual  con- 
troversy was  permitted  to  develop.  I'hc  question  naturally  arises 
whether  a  similar  method  can  be  developed  to  deal  with  objections  to 
the  decree  which  are  more  directly  related  to  the  defendant's  prior 
conduct. 

2.  Limited  Inquiry  into  Past  Conducl.  An  intervcnor's  challenge 
to  a  consent  decree  is  often  based  on  a  claim  that  the  Antitrust  Di- 
vision is  seeking  less  relief  than  is  recpiired  by  the  public  interest. 
The  oi)tions  available  to  the  KMirt  in  such  a  situation  deiK-nd  to  a  large 
extent  on  whether  the  Division  disagrees  cither  with  the  potential  in- 
tervcnor's assessment  of  the  underlying  facts  or  with  its  choice  and 
application  of  the  relevant  substantive  legal  standards.  If  the  former, 


83  Id.  at  31. 

84  With  rcspoft  to  llic  Dllcgcd  price  lixiiif;  conspiracy,  (Ik-  fullowiiij;  cxcl»aiii;c  occuircd: 

MR.  NKWIUJRG  laUoiucy  for  iiKoivciiorsl:  Wiial  I  am  saying  is  the  booksioic  buys 
ihc  same  l)(u>k  at  a  uiscouiU  ami  it  is  caikil  a  Ivadc  edition,  l  he  very  same  eililion  is 
sold  to  tlie  lil)iary  at  net  price  and  it  is  labeled  library  edition,  so  .  .  .  wh'ik  there  is 
no  diir(ren(e  in  cost  .  .  .  veiy  ollcn  the  very  same  identical  physical  book  is  sold  at 
dilh'rent  prices  .... 

Till'-  COllRr:  All  right.  If  you  lau  establish  that  you  would  have  no  trouble 
getting  violation  of  this  consent  decree. 

/(/.  at  37-38.  With  respect  to  economically  irrational  decisions  to  cease  publication,  tlic 

court  was  eciually  ditecl: 

TIIF.  COURT:  [Ilf  I  thought  for  a  single  moment  tliat  the  (urtailmcnt  of  the 
puliliiation  of  .  .  .  iiade  editions  was  motivated  l)y  any  desire  to  anest  tlic  public 
iHMlies  or  to  deprive  tiiiin  of  getting  a  pioihrct  that  tliey  were  eiiiilled  to  gel  by  virtue 
of  tnisliiied  competition,  or  if  o-ssation  of  the  pid)licalioirs  was  out  of  a  mode  of 
levetige  or  personal  satisf.uiion,  I  wouldn't  liesiiaie  a  moment  to  do  somelliing  about 
it. 

Id.  at  02  (1°.  The  court  went  on  to  say: 

iri//i  thnl  \n\derstm\(Uiig  1  don't  think  there  could  be  any  dispute  by  anybody  about 
what  motivates  the  Coinl's  willingness  to  accept  .  .  .  this  consrut  deciee. 

Id.  ut  Ct  (emphasis  added). 

85  The  decree  eventually  entered  in  Ilarpfr  if  Row  is  reported  at  \%1  Trade  Cas.  81,552 
(N.D.  111.  1007).  The  provision  allowing  certain  intei-venors  access  to  evidence  of  post- 
decree  violations  is  incorporated  in  paragiaph  X  of  that  decree.  Id.  at  84,555. 
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the  pressure  to  receive  testimony  becomes  intense;  but  if  the  latter,  the 
di/iicuity  may  be  avoided  by  transforming  the  issue  into  one  of  formu- 
lating a  proper  rule  of  law  on  the  basis  of  certain  assumed,  but  not 
established,  factual  conditions. 

The  transformation  of  a  potential  factual  dispute  into  a  question  of 
law  is  illustrated  by  United  Stales  v.  Minnesota  Mining  6"  Manufacturing 
Co.^'^  (3-M)..The  applicant  for  intervention  in  that  case  argued  that  the 
defendant's  alleged  past  patent  abuses  had  been  so  flagrant  that  a  pro- 
vision of  the  consent  decree  requiring  the  defendant  to  grant  licenses 
on  a  nondiscriminatory,  reasonable-royalty  basis  was  insufficient.  Ded- 
ication of  the  offending  patents  was  suggested  as  the  appropriate  meas- 
ure of  relief.^^  In  responding  to  this  assertion,  the  Antitrust  Division 
did  not  terminate  consideration  of  this  claim  by  opposing  interven- 
tion.*^ Instead,  it  engaged  in  a  frank  discussion  of  the  bargaining  that 
had  gone  into  the  fashioning  of  the  decree.  It  admitted  that  royalty- 
free  licenses  were  often  insisted  on  in  similar  cases^"^  but  pointed  to 
what  it  considered  to  be  fully  adequate  substitutes  for  that  relief  which 
were  already  incorporated  into  the  decree,  such  as  a  requirement  that 
3-M  disclose  certain  important  manufacturing  processes.''"  After  receiv- 
ing briefs  and  hearing  oral  arguments  on  these  matters,  the  court  de- 
nied the  applicant  any  relief."^ 

It  is  important  to  note  that  in  the  3-M  case  the  court  was  able  to 
decide  the  issues  in  conflict  between  the  Antitrust  Division  and  the 
unsuccessful  applicant  without  having  to  resolve  factual  questions. 
Once  the  Division  conceded  that  dedication  or  its  equivalent  was  the 
appropriate  measure  of  relief,  the  court  could  accept  the  applicant's 
representations  about  the  defendant's  prior  conduct  as  true  for  pur- 
poses of  argument.  Freed  from  the  possibility  of  having  to  hear 
evidence  or  testimony  on  this  issue,  it  could  deal  solely  with  the  narrow 
legal  question  of  whether  the  relief  provided  by  the  consent  decree 
was  an  adequate  substitute  for  the  dedication  requested  by  the  appli- 
cant for  intervention. 

A  far  more  difficult  problem  would  have  been  presented  if  the  poten- 
tial intervenor  and  the  Antitrust  Division  had  not  agreed  on  the  nature 


81  No.  G6  C  627  (N.D.  111.,  Sept.  2,  19C9). 

87  See  Motion  of  Polychrome  Corporation  to  Intervene  at  2-12;  Memorandum  of  Law  in 
Suppoit  of  the  Motion  of  Polyciirome  Corporation  to  Intci-vcnc  at  1-3,  G-9. 

88  The  general  position  of  the  Government  was  set  out  in  Transcript  of  Proceedings, 
Sept.  2.  19C9,  at  17-46.  While  the  Government  did  claim  that  intervention  was  inappro- 
priate under  existing  use  law,  its  discussion  of  this  point  was  quite  perfunctory.  Id.  at 
41-46. 

89  Id.  at  34-35. 

i^>ld.  at  17-38.  especially  34-38. 
SI  Id.  at  56. 
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of  ihe  defendant's  allegedly  culpable  conduct.  Under  such  circum- 
stances the  court  finds  itself  in  an  almost  impossible  dilemma.  On  one 
hand,  it  does  not  seem  tiiat  such  a  controversy  can  be  resolved  intelli- 
gently by  the  court  without  a  rather  detailed  inquiry  into  the  defen- 
dant's past  activities.  Yet  these  are  the  very  matters  whose  official  factual 
resolution  the  consent  decree  is  designed  to  avoid. 

Altiiough  there  are  no  cases  involving  intervention  which  clearly 
illustrate  this  problem,  similar  conflicts  have  arisen  in  other  consent 
decree  contexts.  Tlie  techniques  employed  in  those  cases  are  suggestive 
of  those  which  could  be  applied  in  situations  in  which  applicants  for 
intervention  disagree  with  the  Division's  presentation  of  the  facts. 
United  States  v.  Standard  Oil  Co.^-  represents  perhaps  the  most  ingen- 
ious attempt  to  resolve  this  problem.  The  difficulty  in  that  case  arose 
between  the  Antitrust  Division  and  the  defendants  rather  than  be- 
tween parties  and  nonparties.  The  Government's  complaint,  filed  in 
1950,  had  requested  that  certain  allegedly  monopolistic  practices  of 
tile  defendants  be  remedied  by  divestiture.  The  complicated  negotia- 
tions which  followed  lasted  eight  years  and  finally  deadlocked  on  this 
point.  It  appeared  that  the  issue  would  have  to  be  set  for  a  full  trial, 
and,  anxious  to  avoid  this  possibility,  the  trial  judge  suggested  an 
alternative  approach.  His  basic  strategem  was  to  have  the  parties  pre- 
sent their  views  and  relevant  background  information  on  the  de- 
fendants' business  practices  as  if  the  issue  of  framing  approj)riate  relief 
were  before  the  court.  The  stricture  against  receiving  testimony  was 
to  be  avoided  by  having  the  requested  showing  made  only  through 
statements  by  counsel.  The  culpability  of  the  defendants  prior  to  the 
filing  of  the  complaint  was  assumed  for  purposes  of  argument.  On  the 
basis  of  these  "hypothetical"  premises,  the  question  to  be  decided  was 
whether  changed  market  conditions  in  the  eight  years  since  that  time 
had  made  divestiture  an  inequitable  remedy. 

The  court  received  "written  statements,  presentations  and  oral  argu- 
ments" from  both  parties.  The  Government  generally  conceded  the 
accuracy  of  the  defendants'  presentation  of  postcomplaint  data  "as  far 
as  it  went"  but  proceeded  to  introduce  its  own  evidence  of  current 
market  conditions.  On  the  basis  of  this  hearing,  the  court  indicated  that 
the  Antitrust  Division  had  not  sustained  the  burden  of  showing  di- 
vestiture to  be  appropriate.  Since  it  was  virtually  certain  to  lose  this 
point  on  the  merits,  the  Division  withdrew  its  demand  in  subsequent 
conferences  and  a  mutually  agieeable  settlement  was  consumated."' 

A  full-scale  evidentiary  dispute  was  avoided  in  Standard  Oil  when  the 


82  1959  Trade  Cas.  75^22  (SJ).  Cal.  1959). 
M  Id.  at  75^2fr-27. 
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Division,  fnccd  u'ith  the  court's  adverse  interpretation  of  the  facts, 
conceded  the  validity  of  the  defendants'  claim.  It  seems  clear,  however, 
that  the  court  was  made  aware  of  material  whose  formal  recognition 
would  have  jeopardized  the  inadmissible  character  of  the  consent  de- 
cree in  subsequent  private  actions.^^  Thus,  the  court  was  able  to  express 
its  opinion  with  regard  to  the  merits  without  engaging  in  formal  fact 
finding. 

While  the  negotiations  in  Standard  Oil  were  facilitated  by  the  par- 
ties' informal  acquiescence  in  the  court's  view  of  the  case,  a  formal 
agreement  between  them  can  have  serious  consequences.  Gurwilz  v. 
Singer^^  is  enlightening  in  this  respect.  In  a  prior  federal  antitrust 
action,  the  defendants  had  stipulated  that  they  had  engaged  in  Sherman 
Act  violations  and  permitted  the  court  in  that  action  to  "make  findings 
of  fact  and  conclusions  of  law  on  the  basis  of  the  foregoing  admis- 
sions."^" These  stipulations  went  on  to  provide,  however,  that  such 
admissions  were  made  "for  the  purpose  of  [the  federal]  . . .  action  only" 
and  were  not  to  be  given  any  weight  in  any  subsequent  proceedings." 
Despite  this  disclaimer,  the  court  held  that  the  earlier  consent  judgment 
was  available  to  private  plaintiffs  for  evidentiary  purposes.  It  found 
a  "clear  distinction"  between  consent  decrees  agreed  to  by  the  parties 
and  judgments  entered  on  the  basis  of  stipulated  facts  and  held  that 
only  the  former  were  exempted  from  having  a  prima  facie  effect  in  sub- 
sequent treble  damage  actions."^ 

Any  difference  between  the  stipulated  facts  in  the  prior  proceeding 
in  Gurwitz  and  the  hypothetical  facts  adduced  in  framing  the  decree 
in  Standard  Oil  seems  due  more  to  the  artfulness  of  counsel  than  to  any 
defensible  substantive  distinction.  In  each  instance  the  court  was  pre- 
sented with  the  litigants'  own  view  of  the  true  state  of  affairs,  and  in 
each  case  its  analysis  of  these  data  led  directly  to  the  parties*  eventual 


04  The  question  of  just  what  conditions  must  be  satisfied  before  a  consent  decree  will  be 
given  evidentiary  weight  is  undecided.  One  niiglit  expect  that  the  stotutory  restriction  on 
Ihe  taking  of  testimony  refers  only  to  evidence  relating  to  the  defendant's  alleged  anti- 
trust violations.  Presumably,  the  rationale  which  explains  the  failure  to  give  collateral 
estoppel  eflett  to  consent  decrees  is  that  such  issues  have  never  been  ofTicially  resolved. 
The  disputed  facts  in  Standard  Oil,  however,  were  not  of  this  character.  Rather,  they  dealt 
with  postcomplaint  activities  of  the  defendant.  These  were  scrutinized  less  with  the  intent 
of  proving  continuing  antitrust  violations  than  of  demonstrating  the  failure  of  past 
anliconipetitive  effects  to  dissipate  over  time.  Nevertheless,  one  authority  has  suggested 
that  Standard  Oil  "violates  the  spirit,"  if  not  the  letter,  of  section  5(a).  Flynn,  supra  note 
2.  at  991  n.31. 

ft5  218  F.  Supp.  686  (S.D.  Cal.  1963). 

»o  Id.  at  G86-87. 

•7  Id.  at  687. 

«8  Id.  at  689. 
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sciilcn:cnt.  Yd  the  Gmivitz  case  shnrply  empiinsi/es  one  limitraion 
of  the  Standard  Oil  approach  to  resolving  factual  disputes.  The  court's 
aitcmjn  to  effect  an  agreement  between  the  parties  must  be  conhned 
to  an  informal,  advisory  opinion  which,  although  indicating  the  court's 
view  of  the  case  were  it  to  be  litigated,  does  not  result  in  a  formal  stipu- 
lation of  the  facts.  By  adopting  the  informal  procedure  employed  in 
Standard  Oil,  it  would  be  possible  both  to  investigate  the  defendant's 
past  conduct  with  a  considerable  degree  of  thoroughness  and  to  pre- 
serve a  viable  settlement  option  for  the  litigants.  Such  a  procedure 
could  be  expected  to  lead  to  the  formulation  of  sounder  decrees  ini- 
tially and  to  the  possibility  of  subjecting  them  to  more  intelligent 
interpretation,  modification,  and  enforcement  in  the  future. 

Standard  Oil  also  serves  to  highlight  another  limitation  of  the  court's 
inquiry  if  the  settlement  option  is  to  be  preserved.  If  the  data  sub- 
mitted by  the  disputants,  including  the  potential  intervenor,  are  con- 
flicting and  the  parties  cannot  reconcile  their  differences,  the  court  must 
either  elect  to  accept  one  point  of  view  more  or  less  on  faith'^^  or  else 
conduct  a  full  hearing  designed  to  uncover  the  actual  state  of  affairs. 
Adopting  the  latter  alternative  would  clearly  remove  any  subsequent 
decree  from  the  no-evidence  exemption,^""  while  opting  for  the  former 


09  This  alternative  has  apparently  been  adopted  on  several  occasions.  For  example,  in 
United  Stales  v.  Paramount  Pictures,  Inc.,  5  Trade  Reg.  Rn'.  (1971  Trade  Cas.)  ^  73,526 
(S.D.N.Y.  Mar.  22,  1971),  the  consent  decree  obligated  the  court  to  examine  purchases  of 
theaters  by  the  defendant  to  insure  that  they  were  not  anticompetitive.  A  particular  trans- 
action was  challenged  by  a  competitor  of  the  defendant,  who  alleged  that  the  defendant 
had  entered  into  a  scries  of  secret  agreements  with  the  next  largest  theater  diain  in  the 
area.  It  was  alleged  that  these  airnngcments  were  designed  to  reduce  competition  between 
these  two  parties  and  that  as  a  consequence  of  the  purchase  in  question,  the  defendant  would 
actually  have  a  far  larger  sliarc  of  the  market  than  appeared  on  the  surface.  The  objecting 
party  sought  to  compel  production  of  these  alleged  secret  documents.  The  court  denied 
this  request,  stating; 

The  state  of  the  record  is  insufficient  to  warrant  the  discovery  [the  objecting  party] 
seeks.  The  court,  under  the  circumstances,  accepts  the  sworn  st:itement  of  petitioner's 
General  Attorney  for  Production  Matters  whose  alfidavit  submitted  upon  tjiesc  pro- 
ceedings stales  unequivocally  that  there  is  no  [sudi]  agrcemtni,  written  or  oral,  ex- 
press or  implied  .... 
Id.  at  90.179.  Similarly,  in  United  States  v.  CIBA  Corp.,  50  F.R.D.  507  (S.D.N.V.  1970). 
one  applicant  for  intervention  sought  to  "condpct  discovery  proceedings  to  further  develop 
the  basic  facts  and  the  impact  of  the  proposed  merger."  /(/.  at  511.  But  such  measures 
were  unwananted,  the  court  said,  since  the  intervenor  "proceeds  mostly  upon  predictions, 
rumor  and  speculation  rather  than  upon  direct  and  visible  injury  to  itself  .  .  .  ."  Id.  at 
513. 

100  The  taking  of  testimony  prior  to  entering  a  decree  will  allow  the  decree  to  be 
utilized  by  private  plaintiffs  for  evidentiary  purposes.  Soblosky  v.  Paramount  Film  Distri- 
buting Corp.,  137  F.  Supp.  929  (E.D.  Pa.  1955);  De  Luxe  Theatre  Corp.  v.  Balaban  &  Kati 
Corp.,  95  F.  Supp.  933  (N.D.  111.  1951).  This  is  true  even  if  the  deace  recites  on  its  face 
that  no  testimony  has  been  taken  and  that  no  admission  of  liability  has  been  made. 
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u'oiilcl  cnt.iil  difrcrcut  results  flcf)cn(ling  on  Avhcse  vicu'point  the  court 
acfcf)tccl.  A  decision  to  side  with  the  potential  intcrvcnor  might  result 
in  the  defendant  witiidrawing  its  consent  to  the  decree.  A  decision 
against  the  potential  intervenor  might  result  in  the  court  resolving  an 
issue  against  tiie  nonlitigant  without  giving  him  the  opportunity  to 
establish  Iiis  view  of  the  facts. 

Hicsc  results  are  mitigated  by  two  factors,  however.  First,  the  unsuc- 
cessful applicant  can  establish  his  claim  to  additional  relief  in  a  sep- 
arate private  action.  Thus,  denial  of  intervention  and  ratification 
of  the  Division's  position  is  not  so  much  a  defeat  for  the  applicant  on 
the  merits  as  it  is  a  relegation  to  a  different  forum. ^^^  Second,  denial 
of  intervention  as  of  right  is  itself  appealable. '^^  In  antitrust  cases  this 
appeal,  in  order  to  establish  the  "inadequacy  of  representation"  of  the 
applicant's  interests  below,  invariably  includes  a  detailed  cataloguing 
of  the  supposedly  repugnant  features  of  the  settlement.  This  procedure 
clearly  has  the  effect  of  bringing  the  merits  of  the  consent  decree  be- 
fore the  reviewing  court;  and  while  the  propriety  of  the  decree  is  not 
technically  at  issue  on  such  an  appeal,  it  appears  that  in  litigated  cases 
the  appelate  court's  decision  on  such  matters  has  influenced  its  de- 
cision on  the  appiopriateness  of  intervention.'"''  It  is  the  Antitrust  Di- 
vision's contention,  apparently  accepted  by  one  lower  court,  that  a 
similar  result  applies  to  consent  decree  settlements: 

Webster  Rosewood  Corp.  v.  Schinc  Chain  Theatres,  Inc.,  157  F.  Supp,  251  (N.D.N.Y.  1957), 
aff'd,  2G?i  l'.2d  533  (2d  Cir.  1959),  cert,  denied.  3G0  U.S.  912  (1959). 

101  No  collateral  Cbioppcl  clkct  results  from  Government  settlements.  The  ability  of 
private  pjMiis  to  maintain  their  separate  actions  is,  as  a  matter  of  law,  unimpaired  by 
such  a  decision.  Sam  Vox  Publishing  Co.  v.  United  States,  306  U.S.  083,  C89-90  (1901); 
United  States  v.  Buidtn  Co..  3-17  U.S.  514,  518-19  (1954). 

Nor  would  a  potential  treble  damage  claimant  necessarily  be  more  elTective  in  obtaining 
relief  as  a  practical  matter  (the  test  for  intervention  under  rule  21)  as  a  party  to  the 
Government's  suit  than  he  would  in  a  private  action.  He  would  not  be  able  to  force  the 
defendant  to  enter  into  a  settlement,  and  a  full  trial  of  his  claims  would  result  in  a 
greater  total  expenditure  of  judicial  and  governmental  resources  than  if  he  had  main- 
tained a  scp^'rale  action. 

102  Ihis  means  that  in  elfoct  all  deni.ils  of  intervention  arc  appealable  since  any  poten- 
tial intervener  can  merely  append  a  claim  for  intervention  "as  of  right"  to  his  petition  for 
permissive  intervention  and,  if  unsuccessful,  take  a  single  appeal  from  the  trial  court's 
ruling.  This  distinction  in  appealability  under  the  two  branclKs  of  rule  21  has  been  most 
effectively  criticized  in  Shiipiro,  Some  Thoughts  on  Intervention  Before  Courts,  Agencies 
end  Arbitrators,  81  Harv.  L.  Rev.  721,  718-51,  700  (19G8). 

103  See  Cascade  Natural  Gas  Corp.  v.  El  Paso  Natural  Gas  Co.,  386  U.S.  129  (1967),  on 
remand,  291  F.  Supp.  3  (D.  Utah  19G8),  vacated  and  remanded  sub  nom.  Utah  Public 
Service  Commission  v.  El  Paso  Natural  Gas  Co.,  395  U.S.  464  (1909).  See  also  United 
Slates  V.  First  National  Bank  &  Trust  Co.,  280  F.  Supp.  260  (E.D.  Ky.  1967).  aff'd  per  curiam 
sub  nom.  Central  Bank  &  Trust  Co.  v.  United  States,  391  U.S.  469  (1968)  (allowing  inter- 
vention in  pan  because  of  prioi  Supreme  Court  decision  on  merits  arguably  contrary  to 
Government's  settlement  position). 
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If  tlic  n[iplirarus  were  permitted  to  intervene,  they  coviUl  of 
course  a])peal  from  erroneous  decisions  on  the  law  or  facts.  TJie 
stinic  efjcct  cari  be  achieved  by  aii  appeal  from  a  drriial  of  ijiter- 
vention.  If  the  [subsequent]  decision  by  the  District  Court  [on 
the  merits]  is  erroneous,  then  the  denial  of  intervention  ...  as  a 
practical  matter  impaired  or  impeded  the  alnlity  of  the  applicant 
to  protect  his  interest."" 

This  position  considerably  oversimplifies  the  diflicidties  facing  an  un- 
successful applicant  since  it  assumes  that  the  applicant  will  have  been 
able  to  build  an  adequate  record  below  to  sustain  its  appeal  even  though 
not  allowed  to  establish  its  view  of  the  facts.  Nevertheless,  this  statement 
contains  an  important  grain  of  truth.  By  now  enough  antitrust  inter- 
vention cases  exist  to  support  the  applicant's  right  to  a  very  full  airing 
of  objections  to  a  consent  decree. ^"^  The  failure  of  a  district  court  to 
follo'iv  the  informal  intervention  procedure  could  well  lead  a  revie\ving 
court  to  hold  the  trial  court's  refusal  to  be  an  abuse  of  discretion. 

Therefore,  it  appears  that  informal  practices  now  employed  in  the 
lower  federal  courts  afford  concerned  nonparties  a  considerable  role 
in  the  fashioning  of  consent  decrees.  They  are  able  jo  direct  successful 
challenges  to  substantive  shortcomings  of  these  decrees  and,  (n  elTect, 
to  take  appeals  from  adverse  rulings — all  while  remaining  technically 
outside  of  the  litigation. 

III.     Formal  Intervention:  How  Realistic  an  Alternative? 

This  comment  has  developed  the  thesis  that  ostensibly  unsuccessful 
api)licants  for  intervention  in  federal  antitrust  cases  arc  in  reality  given 
those  procedural  rights  necessary  to  air  their  claims  efleciively  and 
receive  the  measure  of  relief  dictated  by  the  merits  of  their  grievances. 
Whether  this  informal  accommodation  of  the  interests  of  nonparties 
can  be  transformed  into  an  equally  eflective  system  of  formal  inter- 
vention remains  to  be  answered. 

Two  recent  articles  commenting  on  the  strengths  and  weaknesses 
of  the  present  rule  24  have  concluded  that  the  rule  as  presently  drafted 


lOJ  UnitcJ  Stales  v.  ASCAP,  5  Jkade  Hf<i.  Rtr.  (1971  Trade  Cas.)  %  73.19^,  at  90.012 
(S.D.N.Y.  Jan.  20,  1971)  (qiiiiUiif^  will)  apiMnval  from  a  Gnvcrniiicnt  iiicmorandiiiu  sub- 
mitted in  opposition  }o  nioiions  to  Intervene). 

105  See,  e.g..  United  States  v.  Siininontjii  fipfisjoij  V'o^s.,  Inc.  319  F.  Supp.  620 
(S.O.NA'.  1970);  United  States  v.  Ling- reinCQ-VouiilH,  ]i)C.,  315  F.  Supp.  1301  (W.D.  Ta. 
1970);  United  States  v.  CIBA  Corp.,  50  F.R.D.  507  (S.D.N A'.  1970);  United  States  v.  Blue 
Chip  Stamp  Co.,  272  F.  Supp.  432  (CD.  Cal.  1907),  aO'd  per  curiam  sub  nam.  Thrifty 
Shoppers  Scrip  Co.  v.  United  States,  389  U.S.  580  (I9G8);  United  States  v.  Harper  &  Row 
Publishers,  Inc.,  No.  67  C  612  (N.D.  111.,  Nov.  27.  19C7),  aO'd  per  curiam  sub  nom.  City  of 
New  York  v.  United  States,  390  U.S.  715  (1958). 
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adortls  an  opportunity  for  extensively  conditioning  the  panicipntory 
rights  given  to  inicrvenors.'"^  The  remarks  of  Professor  Shapiro  on 
this  point  are  particularly  insightful: 

When  one  is  granted  intervention,  either  as  of  right  or  in  the  ex- 
ercise of  discretion,  it  does  not  necessarily  follow  that  he  must  be 
granted  all  the  rights  of  a  party  at  the  trial  and  appellate  levels, 
including  full  rights  of  discovery  and  cross-examination,  the  ability 
to  veto  a  settlement  of  the  case,  and  the  right  to  appeal  from  a 
final  decision.  It  is  both  feasible  and  desirable  to  break  down  the 
concept  of  intervention  into  a  number  of  litigation  rights  and  to 
conclude  that  a  given  person  has  one  or  some  of  these  rights  but 
not  all.J"^ 

Professor  Shapiro's  suggestion,  at  least  in  the  federal  antitrust  setting, 
explicitly  acknowledges  the  real  nature  of  the  present  informal  prac- 
tice of  handling  objections  to  consent  decrees — a  flexible  but  strin- 
gently conditioned  form  of  intervention.  The  procedural  rights  now 
granted  to  nonparties  under  this  informal  system  could  not  be  ex- 
pected to  change  significantly  were  they  given  formal  party  status  since 
the  basic  pressures  which  have  fashioned  the  limitations  on  these  rights 
would  be  unaltered.  Nevertheless,  formal  recognition  of  the  system  now 
in  effect  would  to  some  extent  serve  to  regularize  the  pragmatic  ap- 
proach adopted  by  the  lower  federal  courts  in  handling  questions  of 
interveiiiion. 

A  step  in  this  direction  was  taken  recently  in  United  Slates  v.  Sim- 
monds  Precision  Products,  Inc.,^^^  in  which  the  Government's  suit 
challenged  the  acquisition  of  Liquidometer  Corporation  by  Simmonds. 
At  the  time  of  the  merger  these  two  corporations  and  one  other  con- 
trolled the  entire  maiket  for  aircraft  fuel  gauging  systems.  Although 
the  complaint  had  requested  that  the  ac(]uircd  company  be  divested 
intact  as  a  viable  enterprise,  the  proposed  consent  decree  permitted 
a  piecemeal  disposal  of  Liquidometer.  The  employee's  union  of  the 
acquired  corn[)any  sought  to  ch.illcnge  this  provision  since  it  posed 
a  serious  threat  to  the  job  security  and  employment  rights  which  had 
accrued  to  union  members  under  their  contracts  with  Liquidometer. 
It  insisted  that  the  original  request  for  divestiture  of  the  company  as 
a  whole  should  be  followed.'^^ 


100  See  generally  Shapiro,  supra  note  102,  espedally  pages  752-59.  See  also  Kennedy, 
Let's  All  Join  In:  Intervention  Under  Federal  Rule  24,  57  Ky.  L.J.  329.  366-^7,  374-80 
(J9G0;. 

107  Shapiro,  supra  note  102,  at  727. 

108  319  f.Supp.  620  (S.D.N.Y.  1970). 
lo»  Id.  at  620-21. 
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The  court  granted  the  union's  motion  to  intervene  under  rule 
21(a)(2)  "for  the  purpose  of  opposing  the  entry  of  a  fuial  judgment  on 
consent,"  and  "an  evidentiary  hearing  was  held  on  the  merits  of  the 
Union's  opposition  ,  .  .  ."^^^  The  hearing  revealed  that  after  the  origi- 
nal complaint  had  been  filed,  two  gioups  of  key  management  personnel 
had  left  Liquidometer  to  form  two  new  competitive  firms.  Their 
success  had  been  immediate  and  dramatic,  so  that  the  market  now 
contained  three  thriving  firms  exclusive  of  Liquidometer  and  vSim- 
monds.  The  court  also  found  that,  in  striking  contrast,  Liquidometer 
had  suffered  heavy  losses  and  that  it  threatened  not  only  to  go  bank- 
rupt, but  to  cause  Simmonds  to  fail  also."^ 

The  court  reasoned  that  the  Government's  primary  concern  in  bring- 
ing the  suit  had  been  the  preservation  of  a  competitive  market  and 
that  changing  conditions  had  shifted  the  means  of  attaining  that  goal 
from  wholesale  divestiture  to  piecemeal  disposal  of  the  acquired  firm's 
assets.  It  decided  that  the  union's  goal  of  keeping  Liquidometer  func- 
tioning as  a  unit  did  not  override  the  legitimate  interest  of  the  public 
in  promoting  the  maximum  feasible  number  of  healthy,  competitive 

firms  in  the  market.  Judgment  against  the  union  was  rendered  accord- 
ingly.112 

The  court's  decision  to  grant  the  union's  request  for  intervention  is 
understandable.  The  impending  divestiture  posed  a  real  and  innncdi- 
ate  threat  to  its  financial  well-being  and  no  alternative  forum  for  pro- 
tecting this  interest  was  available.^^^  In  allowing  intervention,  how- 
ever, the  court  had  to  face  tlie  question  of  what  procedural  rights 
should  be  granted  the  union  after  its  admission.  Win'Ie  the  Simmonds 
court  did  not  explicitly  formulate  the  limits  it  placed  on  tiie  union's 
participation,  a  practical  solution  may  be  suggested.  The  Advisory 
Committee's  notes  to  the  1966  amendment  of  rule  24  clearlv  show  an 


no  Id. 

in  Id.  at  621-22. 

n2  Id.  at  622-23. 

na  Cf.  Unitrd  States  v.  Ling-Tciuco-Vought,  Inc.,  315  F.  Sunp.  1 301  (W.D.  Pa.  1970), 
discussed  in  text  at  uoies  2G-33  mpra.  It  is  somewhat  siiipiising  that  the  court  allowed  tiie 
union  to  intervene  as  of  right  under  rule  21(a)(2)  rather  than  pciinissively  under  rule 
21(b)(2),  but  there  is  a  plausible  justification  for  this  result.  Professor  Shapiro  recognizes 
a  broad  class  of  potential  intervcnors  whose  interest  in  the  proceedings  sets  them  apart 
from  general  members  of  the  public  but  who  may  not  have  an  independent  legal  claim 
against  any  of  the  parties  to  the  litigation.  Shapiro,  supra  note  102,  at  736-33.  Rule  21(b) 
(2)  requires  that  an  applicant  present  a  "claim  or  defense"  having  a  question  of  law  or 
fact  in  common  with  the  main  action,  while  rule  2'l(a)(2)  imposes  no  such  restriction  on 
the  iniervenor's  interest.  In  Simmonds  it  is  not  clear  that  the  union  had  a  legally  cognizable 
claim  or  defense  against  anyone,  so  that  admitting  the  union  "as  of  right"  may  have  been 
the  only  alternative  to  not;  admitting  it  at  all. 
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intent  to  allow  restrictions  to  be  placed  on  intervention  under  rule 
24(a):  "An  intervention  of  right  .  .  .  may  be  subject  to  appropriate 
conditions  or  restrictions  responsive  among  other  things  to  tlic  re- 
quirements of  efficient  conduct  of  the  proceedings.""*  Thus,  the  scope 
of  the  procedural  rights  afforded  to  a  private  intervenor  in  federal 
antitrust  proceedings  should  be  controlled  by  the  particular  problems 
surrounding  the  effective  presentation  and  resolution  of  its  claim. V^^ 

just  how  such  rights  might  be  conditioned  is  best  examined  in  the 
context  of  a  specific  situation.  In  Simmonds,  for  example,  had  the 


in  39  r.R.D.  69,  111  (1966). 

115  Four  major  arcns  have  been  identified  in  which  intervention  as  of  right  has  tra- 
diiionally  difTcrcd  from  pcimissive  intervention:  (I)  the  rigiit  to  an  immediate  appeal 
from  a  denial  of  intervention,  (2)  the  standard  of  appellate  review  governing  the  denial 
of  intervention,  (3)  the  need  for  an  independent  jurisdictional  base  for  the  intcrvenor's 
claim,  and  {\)  the  procedural  rights  conferred  by  the  grant  of  intervention.  Kennedy, 
supra  note  106,  at  334-35.  Professor  Kennedy  suggests  generally  that  the  rationales  for 
these  distinctions  liavc  weakened  over  lime  and  that  they  presently  serve  no  useful  purpose. 
Id.  at  35-1-72. 

The  one  possible  exception  to  this  development  is  the  right  to  assert  compulsory 
counleirlnims  or  crossclaims.  Professor  Kennedy  feels  that  compidsory  counterclaims  or  , 
crossclaims  cannot  be  restricted  where  intervention  is  as  of  right  but  can  where  interven- 
tion is  only  permissive.  Id.  at  358.  Since  it  appears  that  both  jjranches  of  rule  24  may  have 
to  be  utiii7cd  in  order  to  admit  deserving  parlies  to  antitrust  proceedings,  iee  note  113 
supra,  this  distinction  is  of  considerable  imponancc.  lor  example,  one  would  certainly 
not  want  to  allow  private  parties  a  right  to  assert  their  antitrust  claims  against  tiic  de- 
fendant if  adniiited  to  tiic  Government's  suit  under  rule  24(a)(2). 

In  addition  to  denying  intervention  altogether,  two  methods  of  avoiding  this  consequence 
without  disturliing  existing  case  law  appear  ])ossiblc.  Pirst,  through  a  broad  interpreta- 
tion of  the  "com'non  (|uesiion'*  provision  of  lule  24(b)(2),  the  court  could  always  giant 
intervention  at  its  discretion.  This  approach  is  an  especially  promising  way  lo  treat 
potential  treble  damage  plaintiffs  since  it  is  not  unieasonable  to  treat  their  claims  as 
presenting  "(juesiions  of  law  or  fact  in  common"  with  the  main  action  for  purposes  of 
admission  to  the  proceedings  under  rule  21(b).  Alternatively,  where  intervention  is  appro- 
priate only  under  rule  21(a),  the  court  could  regard  such  crossclaims  as  "permissive"  under 
rule  13(b)  raiiier  than  "compulsory"  under  rule  13(a).  Either  approach  would  obviate 
the  necessity  of  resolving  private  disputes  ancillary  to  the  Government's  action. 

A  more  direct  approach  would  be  to  refuse  to  perpetuate  this  distinction  in  the  con- 
sent decree  context.  The  blurring  of  rules  21(a)  and  24(b)  in  that  setting  is  already  ap- 
proaching the  point  at  which  the  two  branches  are  indistinguishable.  As  one  court  noted: 

Having  conchnied  that  neither  movant  nuikcs  out  a  case  for  intervention  as  a  matter 
of  rigiit,  .  .  .  the  couit  readies  (juickly  a  similar  decision  on  the  alternative  of  per- 
missive intervention  ....  The  critical  judgment  now  made  is  that  the  consent  decree 
is  a  proper  disposition.  The  prolongation  of  the  suit  has  not  been  shown  ...  to  be 
desirable  or  justifiable.  Absent  such  a  showing,  in  an  antitrust  ra-e  brought  by  the 
United   Stales,   continuation   of   the   lili^;ation    Ijeiomcs    by   definition    a    course    that 
will  unduly  delay  or  prejudice  the  adjudication  of  the  rights  of  the  original  parties. 
United  States  v.  CIIJA  Corp..  50  F.R.D.  507,  514  (S.D.N.Y.  1970)  (emphasis  added).  The 
clear  import  of  the  court's  language  is  that  formal  intervention  under  cither  branch  of 
rule  21  is  equally  inappropriate  if  tlie  objections  to  the  decree  are  found  to  be  insubstantial. 
Conversely,  where  the  nature  of  the  applicant's  claim  is  held  to  warrant  allowing  him 
to  inif  rvcne.  the  branch  of  the  rule  employed  should  be  equally  irrelevant. 
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union  been  able  to  attribute  Liqiiiclo.neter's  poor  earning  record  to 
Simmonds'  mismanagement  of  the  Hrm,  the  court  miglu  well  have  ac- 
cepted the  union's  contention  tliat  a  divestiture  of  the  acquired  com- 
pany as  a  functioning  entity  rather  than  piecemeal  would  belter  serve 
the  public  interest.^^"  To  sustain  such  a  charge,  the  union  would  have 
required  access  to  records  of  the  management  and  bookkeeping  practi- 
ces of  the  controlling  corporation  during  the  relevant  period.  Under 
such  circumstances  the  court  would  probably  have  been  faced  ^\•ith 
a  challenge  to  the  union's  right  to  discovery  of  the  critical  documents. 
A  restriction  of  the  right  to  utilize  discovery  procedures  beyond  those 
required  by  the  rules  of  evidence  does  not  seem  to  be  warranted  where 
access  to  the  desired  information  is  indispensable  to  establishing  the 
applicant's  case.  If  the  intervenor  can  establish  a  prima  facie  case  for 
relief,  it  is  difTicult  to  justify  denying  it  access  to  the  records  necessary 
to  substantiate  its  claim. ^^^  The  opportunity  for  a  full  discussion  of 
the  disputed  matter  has  been  the  most  beneficial  aspect  of  the  informal 
participation  system"^  and  should  not  be  abandoned  when  that  system 
is  replaced  by  formal  intervention. 

Nevertheless,  the  pressures  to  avoid  compromising  the  settlernent 
option  by  allowing  the  indiscriminate  introduction  of  testimony  are 
strong.  Perhaps  the  best  possible  accommodation  of  these  conflicting 
interests  would  be  to  allow  either  the  Antitrust  Division  or  the  de- 
fendant to  withdraw  its  consent  as  an  alternative  to  letting  the  discovery 
procedure  go  forward.  Such  an  option  would  provide  the  parties  with 
another  opportunity  to  frame  a  settlement  agreeable  to  all  concerned 
and  which  would  not  constitute  prima  facie  evidence  of  guilt.  Further, 
it  would  allow  a  greater  influence  by  nonparties  in  the  formulation 
of  consent  decrees  while  preserving  the  basic  features  of  the  settlement 
process.^^" 


118  The  union  did  allege  that  the  aaiuircd  company's  losses  were  mere  p.npcr  alloca- 
tions by  Simmonds  of  its  own  debts.  Although  this  matter  was  settled  against  the  union 
without  cxpiirit  reference  to  actuarial  rccoids,  ,iilier  matters  were  aUuded  to  which  fully 
justified  the  court's  rejection  of  this  conientl(,n.  United  Siatps  v.  .Simmonds  PiCcision 
Prods..  Inc.,  319  F.  Supp.  G;^0,  GUl-22  (S.D.N .Y.  1070). 

in  The  proper  ndc  appears  to  be  tliat  framed  by  Professor  Shapiio:  "Some  liuiitations 
•would  seem  appropriate  even  when  intervention  is  of  right,  so  lovg  as  (he  liinils  iinjioscd  do 
not  preclude  €[}cctixfc  presentation  of  the  intervener's  interest."  Shapiro,  supra  npic  102, 
at  75G  (emphasis  added). 

118  See  United  States  v.  Minnesota  Mining  k  Mfg.  Co.,  No.  GG  C  C'1,'7  (N.D.  111..  .Sept.  2. 
19G9),  discussed  in  text  at  notes  8()-91  supra;  United  Suites  v.  Siandaid  Oil  Co.,  1059 
Trade  Cas.  75,522  (S.D.  Cal.  1959),  discussed  in  text  at  notes  92-91  supra. 

110  At  least  one  other  alternative  i":  open  to  the  court,  in  certain  circumstances.  If  the 
issue  raised  by  the  applicant  for  intervention  were  relatively  peripheral,  the  court  might 
agree  to  enter  all  of  the  decree  except  the  disputed  portion.  Such  a  procedure  would  have 
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SimUarly,  adoption  of  a  formal  intervention  system  estnblishes  the 
existence  of  the  right  to  appeal.  It  has  been  suggested  that  ^v•hile  waiver 
of  the  riglit  to  appeal  could  not  be  required  as  a  condition  to  allowing 
intervention,  standing  to  take  an  appeal  is  not  automatically  conferred 
by  entry  into  the  litigation.'*''  It  seems  reasonable  to  suppose,  however, 
that  an  appeal  should  be  permitted  once  a  party  is  admitted  to  the  pro- 
ceedings, provided  the  challenge  is  on  an  aspect  of  the  decree  which 
affects  it. 

This  was  the  policy  followed  in  Norman's  on  the  Waterfront,  Inc.  v. 
Wheatley,^^^  in  which  Norman's  brought  a  suit  against  the  Board  of 
Alcoholic  Beverages  challenging  the  validity  of  the  Virgin  Islands 
Alcoholic  Beverages  Fair  Trade  Lav/.^^a  jrQuj.  importers  and  whole- 
salers of  domestic  liquors  sought  and  were  granted  leave  to  intervene 
as  additional  parties  defendant. '-^  The  court  found  the  law  void  be- 
cause of  its  conflict  with  section  3  of  the  Shciman  Act'^*  and  entered 
a  permanent  injunction  against  its  enforcement.'^" 

The  Board  chose  not  to  appeal,  but  the  four  intervenors  did  con- 
test the  ruling.  Norman's  questioned  their  standing  to  bring  an  appeal 
since  no  declaratory  or  injunctive  relief  had  been  cither  sought  or  ob- 
tained against  them.'^"  The  court  of  appeals  brushed  aside  this  ob- 
jection, holding  that  "  '[t]he  intervenor  . .  .  has  the  right  to  appeal  from 
all  interlocutory  and  final  orders  which  affect  him.'  .  .  .  Put  another 
way,  '[o]ne  who  has  become  a  party  by  intervention  ...  is  entitled,  if 
aggrieved,  to  appeal.'  "'^'^ 


several  advantngps.  First,  it  would  insure  some  rclirf  immediately  from  the  major  features 
of  the  dcfciulaiu's  allegedly  wrongful  activities.  Second,  it  would  guarantee  that  the 
bulk  of  the  dcace  would  come  within  the  section  5(a)  no-evidence  exception,  irrespective 
of  the  depth  of  the  investigation  undertaken  with  regard  to  the  disputed  issue.  Finally, 
it  would  serve  to  soften  the  litigants'  resistance  to  outside  inquiry  both  by  restricting  its 
compass  and  by  minimizing  its  adverse  effects. 

120  Shapiro,  supra  note  102,  at  753-54. 

121  5  Trahf  RFC.  Rfp.  (1971  Trade  Cas.)  ^  73,GOG  (3d  Cir.  June  17,  1971). 

122  V.I.  Code  Ann.  tit.  8,  §§  150-lGO  (Supp.  1971).  The  provisions  of  the  Act  were 
manifestly  anticompetitive  though  arguably  legal.  For  example,  section  15G  re(|uired  the 
brand  owner  or  his  licensee  to  file  a  list  of  the  minimum  retail  prices  at  which  his 
liquors  could  be  sold  in  the  Virgin  Islands  and  banned  all  sales  below  those  figures.  Sec- 
tions 153  through  155  pci milted  a  wholesaler  of  alcoholic  beverages  to  enter  into  con- 
tracts with  retailers  establishing  a  minimum  resale  price  for  branded  liquor.  This  price 
was  bindinj^  even  on  retailers  who  did  not  sign  such  contracts. 

123  Sinre  the  court  of  appeals  did  not  indicate  whether  these  interventions  were  granted 
'under  rule  2i(a)  or  rule  24(b),  nothing  in  its  opinion  turned  on  such  a  distinction. 

324  15  U..S.C.  §  3  (1970). 

125  The  trial  court  opinion  is  reported  at  5  Trade  Reg.  Rep.  (1971  Trade  Cas.)  ^  73,423 
(D.V.I.  Aug.  14.  1970). 

120  5  1 RADE  Reg.  Rep.  (1971  Trade  Cas.)  f  73,606,  at  90.492;  cf.  Smuck  v.  Hobson.  408 
F.2d  175  (B.C.  Cir.  1969). 

12T  5  Trade  Rig.  Rep.  (1971  Trade  Cas.)  ^  73.606,  at  90.492,  quoting  with  approval  SB 
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This  holding  is  clearly  applicable  in  the  consent  decree  context.  It 
is  difficult  to  imngine  a  closer  analogy  to  the  typical  cfnisent  decree  than 
an  injunctive  order  from  'which  neither  of  the  original  parties  seeks  to 
appeal.  The  sensible  a]:)proach  followed  by  the  court  in  Norman's 
should  govern  review  of  consent  decree  interventions  as  well.  Standing 
to  api)eal  should  be  held  to  exist  whenever  the  issues  triggering  the 
intervenor's  participation  have  been,  decided  against  it.^^^ 

Norman's  and  Simmonds  could  well  serve  as  prototypes  for  a  formal 
system  of  intervention  fully  capable  of  resolving  the  concerns  of  non- 
parties in  a  fair  and  expeditious  fashion.  Together,  they  suggest  that 
the  intervenor  should  have  the  procedural  rights  necessary  to  present 
its  claim  and  to  acquire  standing  to  take  an  appeal.^""  In  each  in- 
stance the  intervenor's  presence  created  no  untoward  consequences  for 
the  litigants  and  led  to  a  much  fuller  discussion  of  the  critical  features 
of  the  eventual  decree  than  would  have  otherwise  taken  place.  The 
widespread  utilization  of  a  system  of  conditioned  formal  intervention 
would  take  advantage  of  the  possibilities  for  the  flexible  resolution  of 
conflicts  inherent  in  rule  24. 

Conclusion 

Lower  federal  courts  are  no^v  experimenting  with  limited  infor- 
mal intervention  in  the  resolution  of  disputes  concerning  federal 
antitrust  consent  decrees.  The  concerns  of  nonlitigants  are  fully  heard 
and  accommodated  according  to  their  merits  without  formally  admit- 
ting them  to  the  proceedings.  The  denial  of  formal  recognition  prob- 
ably stems  from  the  courts'  hesitancy  to  confer  on  such  applicants  all 
of  the  rights  conventionally  thought  of  as  accruing  to  a  party. 

The  courts'  concern  that  the  limited  rights  now  granted  informally 


J.  Moore,  Federal  Practice  §  24.15  (2d  ed.  1969)  and  9  J.  Moore  &  B.  Ward,  Federal 
Practice  §  203.0G  (2d  cd.  19G0). 

128  This  docs  not  mean  that  such  an  intervenor  should  have  the  power  to  block  entry 
of  any  settlement  agreeable  to  the  Antitrust  Division,  the  defcndantd,  and  the  court  en- 
tering the  decree.  On  the  contrary,  such  a  right  should  be  withheld,  as  it  appavenily  was 
in  Simmonch,  in  order  to  avoid  undue  delay  or  prejudice  to  the  oijginal  litigants.  The 
ability  to  seek  appellate  review  of  the  judgment  below  sliould  serve  as  a  sudicient  protec- 
tion for  the  intervenor's  interests.  See  text  at  notes  38-40  siqna.  See  alio  Shapiro,  supra 
note  102,  at  75(^5?  n.l57. 

120  Another  group  of  advantages  possibly  accruing  to  an  intervenor  are  the  vight  to 
seek  a  judicial  construction,  modification,  or  enforcement  of  the  setilcmcnt.  The  typical 
consent  decree  contains  a  provision  by  \\hich  the  court  retains  jurisdiction  for  these  pur- 
poses, but  only  at  the  request  of  "any  of  the  parties"  to  the  judgment.  Flynn,  supra 
note  2,  at  997  &  n.48.  Such  privileges  do  not  seem  inevitable,  however.  Were  they  viewed  as 
undesirable,  the  wording  of  this  provision  could  be  altered  to  name  specifically  diose 
pardes  entitled  to  invoke  the  court's  jurisdiction.  Such  rights  do  not  attach  to  interven- 
tion per  se. 
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could  not  be  sfmilarly  conditioned  in  a  forma!  system  is  unfounded. 
On  the  coniinry,  their  power  to  do  so  is  virtually  beyond  question.'-'' 
Should  the  district  courts  choose  to  abandon  tlieir  informal  methods  of 
accommodating  the  interests  of  nonparties,  the  general  contours  of  the 
resulting  formal  intervention  seem  clear.  Leave  to  intervene  would 
be  granted  at  the  discretion  of  the  court  and  would  be  limited  to  as 
narrow  a  substantive  compass  as  possible.  Procedural  rights  would  be 
nfTorded  as  required  for  a  full  examination  of  the  underlying  contro- 
versy, including  if  necessary  the  right  to  discovery  and  compulsory 
process,  subject  in  turn  to  the  litigants'  alternative  right  to  withdraw 
their  consent  from  the  settlement.  The  power  to  block  entry  of  a  con- 
sent decree  or  other  settlement  agreeable  to  the  original  parties  and 
the  court  would  be  withheld,  but  the  right  to  appeal  from  such  a 
judgment  would  be  retained.  Formal  intervention  of  this  kind  would 
provide  a  workable  framework  for  harmonizing  the  conflicting  ration- 
ales of  the  antitrust  laws — the  promotion  of  effective  private  enforce- 
ment and  the  utilization  by  the  Government  of  the  most  efficient 
means  of  settlement. 

Robert  P.  Schuwerk 

180  Kennedy,  supra  note  107,  at  366-C7;  Shapiro,  supra  note  102,  at  727,  752-56. 
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Introduction 

Federal  aclniiiiistrative  aj^c-ncies  are  under  attack.     Their  alleged 
failure  to  pcrfonn  their  functions  in  accordance  with  the  public  interest 
has  led  to  numerous  proposals  for  reform — among  them,   proposals 
for  increased  public  participation  in  agency  proceedings.     This  Com- 
ment will  consider  a  rather  technical  subject  having  important  practical 
implications:    the   mechanisms,    fashioned    by   statutes,   administrative 
regulations  and  policies,  and  judicial  decisions,  by  which  groups  seeking 
to  represent  or  promote  the  public  interest  are  permitted  to  participate 
in   certain  proceedings  of  the   Federal   Communications   Commission 
(FCC),  Civil  Aeronautics  Board  (CAB).  Federal  Trade  Commission 
(FTC),   Atonn'c   Energy  Commission    (AEC),   and   Federal   Power 
Commission  (FPC). 

Ilie  first  part  of  this  Comment  will  survey  recent  criticism  of 
federal  administrative  agencies.     It  will  next  discuss  the  legal  basis  of 
public  participation  before  the  agencies  and  its  relationship  to  the  law 
of  standing  to  obtain  judicial  review  of  administrative  action.     It  will 
then   explore  the  underlying  problems   in   constructing  a   regulatory 
model,  defining  the  public  interest  and  public  interest  groups,  and  de- 
termining the  ideal  role  such  groups  should  play  within  the  regulatory 
model.     It  will  proceed  to  analyze  the  considerations  that  currently 
shape  agency  discretion  in  permitting  public  interest  participation  in 
relation  to  the  effect  such  participation  has  actually  had  upon  agency 
proceedings.     Finally,  it  will  assess  certain  proposals  to  facilitate  more 
productive  public  interest  participation. 

In  the  sccojid  part,  the  Comment  will  set  forth  the  particular  statu- 
tory and  factual  situation  confronting  each  agency,  and  attempt  to  focus 
upon  distinctive  problems  within  the  experience  of  each  agency  which 
may  provide  some  lessons  for  agencies  in  general.    The  FCC  discussion 
will  examine  the  control  third  parties  may  exert  over  the  determinations 
when  to  convene  and  whether  to  settle  a  broadcast  license  renewal  hear- 
ing.    The  CAB  section  will  focus  on  the  structuring  of  public  partici- 
pation within  a  hearing  itself.     The  FTC  analysis  will  approach  the 
problems  of  contouring  and  limiting  public  participation  in  informal 
and  formal  enforcement  i)rocecdings.     Finally,  the  AEC  and  the  FPC 
w^ill  be  examined  jointly  in  order  to  focus  on  their  status  as  regulators 
of  segments  of  the  power  industry:  the  highly  technical  nature  of  the 
subject  matter  and  the  complicated  nature  of  the  proceedings  involved 
in  power  plant  construction  licensing  occasion  sbme  concern  whether 
pnbhc  parfc.patio.,  can   be  etTective  and,  if  not,  whether  alternative 
means  of  miprovmg  agency  policymaking  may  be  necessary 

i  he  recent  change  in  attit.ule  toward  public  participat'ion  may  be 
dlus  rated  by  contrastmg  two  instances  of  judicial  review  of  the  treat! 
jncnt  accorded  apphcants  for  participation  in  administrative  proceed- 
ings.    In  1955.  the  Court  of  Appeals  for  the  District  of  Co  u  nbl 
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Circuit,  in  Kansas  City  Pozver  &  Light  Co.  v.  McKay,^  reversed  a 
district  court's  grant  of  standing  to  several  electric  utility  companies 
attempting  to  attack  certain  Rural  Electrification  Administration  con- 
tracts. The  plaintif¥  utility  companies  alleged  the  contracts  would  enable 
five  federated  cooperatives  to  engage  in  "destructive  federally-subsidized 
competition"  with  them.  The  court  interpreted  the  provision  of  the 
Administrative  Procedure  Act  (APx\)  ^  granting  standing  to  obtain 
judicial  Review  to  "[a]  person  suffering  legal  wrong  .  .  .  or  adversely 
affected  or  aggrieved  by  agency  action  within  the  meaning  of  a  relevant 
statute"  ^  as  merely  preservative  of  prior  case  law  governing  standing. 
That  law,  the  court  pointed  out,  gave  the  appellants  no  enforceable  legal 
right  to  be  free  of  such  competition.  Quoting  the  Supreme  Court's 
opinion  in  Alabama  Pozver  Co.  v.  Ickcs,*  the  court  suggested  its  reasons 
for  its  narrow  construction  of  the  ATA  provision. °  The  court  con- 
cluded by  asserting  broadly  that 

[cjlearly,  plaintiffs'  interest  as  citizens,  property  owners,  or 
franchise  holders  considered  separately  from,  and  not  merely 
in  aid  of,  their  right  to  challenge  alleged  unlawful  competition, 
confers  no  standing  upon  them  to  challenge  defendants' 
actions  in  the  courts.  Merely  as  such,  their  status  is  no  dif- 
ferent from  that  of  ordinary  taxpayers  who  would  not  have 
standing  to  sue  here.  Commonwealth  of  Massachusetts  v. 
Mellon,  262  U.S.  447  .   .   .   (1923)." 

The  federal  administrative  agencies,  performing  roles  created  by  Con- 
gress, were  not  lightly  to  be  disturbed  by  the  courts  or  the  citizenry. 

Fifteen  years  later,  the  same  court  decided  National  Wcljarc  Rights 
Organization  v.  Finch.''  Under  the  Social  Security  Act,  the  Secretary 
of  Health,  Education,  and  Welfare  was  responsible  for  supervising  dis- 
tribution of  federal  funds  to  state  welfare  assistance  programs  and,  if  a 
state  did  not  conform  to  federal  statutory  conditions,  for  discontinuing 
payments  after  notice  and  a  hearing.^  Congress  had  expressly  conferred 
on  the  states  both  the  right  to  a  hearing  '■'  and  judicial  review.^"  Other 
potential  complainants  were  not  given  standing  to  appeal,  either  in- 
directly by  creation  of  a  statutory  "right"  or  by  other  express  statutory 
provision,  nor  were  they  provided  an  opportunity  to  intervene  in  con- 

1  225  F.2d  924  (D.C.  Cir.),  cert,  denied,  350  U.S.  884  (1955). 

2  5  U.S.C.  §§551-59,  701-06  (1970). 
3W.  §702. 

4  302  U.S.  464.  480  (1938). 

5  225  F.2d  at  928. 

6  Id.  at  933. 

T429  F.2d  725  (D.C.  Cir.  1970). 
8  5^^42  U.S.C.  §1316  (1970). 
»/(/.  §  1316(a)  (2). 
10  W.  §  1316(a)  (3). 
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formity  hearings.  It  was  not  entirely  clear  in  IVdjarc  Rights  just  who 
was  attacking  the  agency  or  what  injury  was  being  inflicted  on  the 
plaintiff,  an  organization  of  welfare  recipients:  as  one  of  the  NWRO 
attorneys  commented  later,  the  attorneys  themselves  had  selected  their 
client.**  Times,  and  judicial  attitudes,  had  apparently  changed,  how- 
ever. The  court  held  that  the  NWRO  had  standing  to  obtain  review 
and,  further,  the  right  to  be  admitted  as  a  party  in  the  administrative 
hearing  below.'" 

If  the  new  kind  of  litigant  now  appearing  before  the  agencies  and 
the  courts  is  a  strange  beast, *^  both  its  acceptance  by  the  courts  as  a 
participant  in  the  labyrinth  of  federal  administrative  agencies  and  the 
law  the  courts  have  constructed  to  accommodate  it  are  stranger  yet. 
Indeed,  because  lawyers  have  long  been  bringing  their  "own"  law- 
suits, '*  the  change  in  the  nature  of  the  litigant  may  not  be  as  startling 
as  the  change  in  the  view  of  the  administrative  agencies  held  by  the 
public  and  the  courts. 

For  there  has  indeed  been  a  revolution  in  the  scope  of  public  par- 
ticipation *''  in  agency  proceedings.  Organic  statutes  were,  in  the  hey- 
day of  optimism  over  governmental  regulation,  construed  as  vesting  in 
the  agencies  the  power  within  very  wide  limits  both  to  define  and  to 
carry  out  public  policy.*"  Judicial  leview  and  the  right  to  be  heard 
before  the  agency  were  available  only  when  the  agency  interfered  with 

3  1  .S'.-c  We.xlcr,  Pmclicing  Laiv  for  Poor  People,  79  Yale  LJ.  1049,  1062  (1970). 

12  429  F.2(l  at  73A-37. 

'•■'.SVr  ocncrally  lUrlin,  Roisman  &  Kcsslcr,  Public  Interest  Law.  38  Geo.  Wash. 
L.  Ri-.v.  675  (1970);  Calm  &  Calm,  Poiuer  to  the  People  or  the  Projcssion^—Th'e 
Pubhc  Interest  in  Public  Interest  Law,  79  Yale  L.J.  1005  (1970)  •  Halpern  & 
CuiiiiiiiKli.im,  Rrtlrctwns  on  the  New  Public  Interest  Law:  Theory  and  Practice  at 
the  Center  for  Law  ,,nd  Soeial  Policy,  59  Geo.  L.J.  1095  (1971)  ;  Wexler,  supra  note 
II  ;  (..Miiiiiciii,  J  he  A'.7f  I'uhlie  Interest  Lawyers   79  Yale  L  J    1069  (1970) 

cJrS;:;':;;;::;,!;!;^  lYNn'rcr^^^r' '""'  """"■'■''  ""'''■  ^  ""^^-^^  °^  ^"^  a^--^- 
...  =.'-"-:M:;;^;^:sS:""i;;;;S,u-;:^.^- .11;^^^^  -tivity  before 

••'   iT.M-.r.lin.:  iMiii.11,-,1  l.y  „iIkis   witli   ill   il,n   ,^...    I  •  ,    ^^"^r^  '"«^^"s  entering 

...du.lc-s  ,,a,ti.i,,atio,.  i„  a   I.rocccMli„r     llT  nrocc-l  Jral   riH  f^°^^       sense    the  term 

"n.io    il,;„,  i|„,s...  of  orifiinal  parties      Un  cL  oU  or?.  / '^  ^^   '''''J^''  ^""^  ^^^e"   '"ore 

l.cTe^tl,rc,UKlK.ut  in  this  broader.  ..on-'tcclmical  sense  '      '^''^'  '''"  ^^""  '^  "^ed 

p.-j!<tq'K^:riau:rea/l™;;;d"L,nne'eS.,t':'^  would  be  Judiciary. 
nr.nl.U,,,,,  'J  i,,.  ,,„„,,|e  at  the  root  of  iTi^  ;J"  ^  ^'^  '^'^''^''t  machinery  for 
;•  •'  t.-ially  f.,M,Ki,.„s  idea  of  how  a  decision  c-'l  "'"'  'I'  ^^'^'^oncntsMd 

.-.uton,a,ons  methodically  percdvin^^^nH''    ^'    P^'^"'"^-     ^"0^^°"   1  '^^   "^^vv 

Fort.  90,  94  (1971).  """'  ""'  Environment,  and  the' Publil IZeiest  ^^'^t^'^d  Z 

interest,  «8  pyg    \Ji^ 
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the  legally  protected  interests  of  individuals.  Toda}-,  with  regulation 
more  suspect,  the  judiciary  has  taken  steps  to  ensure  the  opportunity 
to  review  all  but  the  most  insulated  agency  policy  formulation  and  to 
require  that  the  agencies  carefully  consider  and  include  in  a  record  any 
responsible  policy  position  urged  upon  them.  Requiring  public  par- 
ticipation has  become,  in  part,  a  technique  for  forcing  the  agencies  to 
engage  in  open,  debated  policy  formulation  and  to  construct  a  record 
more  likely  to  facilitate  judicial  examination  of  the  process  and 
the  result. 

I.  Toward  a  Theory  of  Public  Participation 

Generalization  in  administrative  law  is  admittedly  dangerous. 
There  is,  however,  helpful  perspective  in  such  an  approach  occasionally 
justifying  the  attempt.  Throughout  this  Comment  an  effort  will  be 
made  to  minimize  the  necessary  difficulties  by  focusing  as  much  as 
possible  on  public  intervention  in  adjudicatory  hearings  as  set  out  under 
section  6  of  the  APA,  and  on  appeals  from  agency  action  as  governed 
by  section  10. 

A.  The  Agencies  and  the  Pnblic 

Attacks  on  federal  administrative  agencies  are  widespread. ^^  One 
of  the  most  common  criticisms  is  that  the  interests  of  large  segments 
of  the  public  are  not  adequately  represented  in  agency  proceedings 
affecting  them  and  that  the  agencies  are  not  sufficiently  accountable  to 
the  public.^^    It  is  further  charged  that  agencies  are,  to  varying  degrees, 

i^Tlie  most  telling  recent  criticism  comes  from  two  men  intimately  acquainted 
with  agency  decisionmaking  at  the  highest  level,  former  Commissioner  Elman  of  the 
FTC  and  Commissioner  Johnson  of  the  FCC.  Sec  (icncrally  Elman,  Adutinistralivc 
Rcfonn  of  the  Fcrlrral  Trade  Cuiiniiission,  59  Gfx).  I,..T.  777  '1971)  ;  Flnian,  A  ^[odcst 
Proposal  for  Radical  Reform,  56  A. B.A.J.  1045  (1970)  ;  Joimson,  A  Ncic  ludelily  to 
the  Regulatory  Ideal,  59  Geo.  L.J.  869  (1971).  See  also  P.  M.\cAvov,  Tiik  Crisis 
OF  THE  Regulatory  Commissions  (1970)  ;  President's  Advisory  Coitxcil  on  Execu- 
tive Organization,  A  New  Regui.atory  Framework:  Report  on  Sixectzd  Inde- 
pendent Regulatory  Agencies  (1^71)    (the  "Ash  Council  Report"). 

18  This  criticism  sounded  as  a  refrain  throughout  tiie  1970  hearings  on  tlie  pro- 
posed Public  Counsel  Corporation.  Sec  generally  Hearings  oit  S.  3-134  &  S.  2544 
Before  the  SnbcoJinn.  on  Administrative  Practice  &  Procedure  of  the  Senate  Comm. 
on  the  Judiciary,  91st  Cong.,  2d  Sess.  (1970).  See  also  Bonfield,  Representation  for 
the  Poor  in  Federal  Rulemaking.  67  Micii.  L.  Rev.  511  (1969)  ;  Calm  &  Calm,  The 
New  Sovereign  Immunity,  81  Harv.  L.  Rev.  929,  957-69  (1968).  In  rcsinmse,  the 
Administrative  Conference  of  the  United  States  has  ritccntly  recommended  several 
proposals  which  would  accord  inadequately  reiircsented  ir.terests  more  oi'K'rlunity  to 
participate  in  agency  proceedings.  Administrative  Conference  of  the  Ur.ited  Slates, 
Reconmicndation  28,  adopted  Dec.  7,  1971  ;  see  Gcllhorn,  Public  Participation  in 
Administrative  Proceedings,  81  Yale  L.J.  359  (1972)  (based  upon  a  report  lo  the 
Committee  on  Agency  Organization  &  Procedure  of  the  Administrative  Conference). 

\  number  of  public  interest  organizations  have  sponsored  a  set  of  model  inter- 
vention rules.  See  116  Cong.  Reg.  18,939,  18,942  (daily  ed.  Nov.  25,  1970).  The 
model  rules  allow  intervention  in  any  agency  adjudication,  rulemaking,  ratemaking, 
or  licensing  proceeding  or  "any  oilier  proceeding  that  may  result  in  an  order,  sanclion, 
or  relief  as  defined  in  [§2  of  the  APA,  5  U.S.C.  §551  (1970)],"  if  the  applicant's 
"oecuniary  or  economic  interest  is  exclusively  that  of  a  consumer  or  is  othervvise 
representative  of  the  general   public  or   of  a   particular   geographical   area,   and  if 
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too  niucli  under  the  influence  of  the  interests  they  regulate,^"  and  that 
appointments  to  high  agency  positions  are  too  often  made  on  the  basis 
of  sheer  accommodation  of  those  interests.-"    Emphasis  on  agency  ex- 
pertise, it  is  said,  means  that  some  issues  are  ignored  and  others  framed 
in  such  technical  terms  that  non-experts  and  members  of  the  general 
public  wishing  to  speak  to  those  issues  are  either  overwhelmed  by  tech- 
nical jargon  or  jjolittly  ignored."^     Indeed,  in  some  contexts,  hearings 
seem  to  serve  only  to  legitimate  decisions  already  made  by  agency 
stafif.--    The  public  is  unaware  of  the  content  and  significance  of  formal 
agency  proceedings,  and  virtually  no  one  except  the  parties  directly 
affected  is  aware  of  the  content  and  significance  of  informal  proceedings, 
many  of  which  are  conducted  in  private."^     Investigatory  facilities  are 
said  to  be  inadequate  in  some  agencies  to  monitor  the  activities  of  the 
regulated  interests.**     Jurisdictional  conflicts  among  agencies  ^^  make 
difficult  the  implementation  of  articulated  national  policies  such  as  that 
embodied    in    the    National    Environmental    Policy    Act    (NEPA).^" 
Congress  seems  reluctant  to  pass  major  legislation  to  facilitate  public 
awareness  and  active  participation.-'     It  is  suggested  that  certain  mem- 
bers of  Congress  exert  a  good  deal  of  informal  influence  -^  over  some 
activities  of  independent  agencies  that  might  be  jeopardized  by  signifi- 
cant  restructuring.      Former  Commissioner   Elman   of  the   FTC  has 
noted  a  reluctance  within  that  agency  to  make  its  organizational  prob- 
lems known  to  Congress.-"     Responses  of  other  agencies  to  a   1969 

partici;';ilio!i  by  .sucli  ncrsoii  under  tlie  onliiinry  rules  of  j)ractice  would  be  unduly 
iMirdeii.'^iinie."  An  iiilir\enur  would  liavc  "all  the  rights  of  a  party,  including  the 
riyht  to  appeal  any  inilial  decision"  of  the  agency  to  the  same  extent  as  a  party. 
The  rules  finiher  riro\  ide  for  fiVrnp;  of  single  copies  of  documents,  access  to  transcripts, 
snl)p<)uia  powers,  "rcasunablc  legal  assistance"  from  the  agency's  legal  staff  for  inter- 
venurs  who  cannot  retain  counsel,  and  notice  to  "persons  who  have  communicated  to 
the  .\pcncy  an  interest  in  any  subject  matter  or  geographical  area"  within  its  juris- 
diction of  any  proceethng  that  may  affect  tliat  subject  matter  or  area 

Rr>  ln^M.)•;^"^';•p'■T'w',*^'"''■'•r^''^V'•^^''''''  "^•^L'^'^ss  by  Independent  Commission 
W.-KL   (IW)     K    r.K,,M,..Ti..   riiK,  iNTi.NsrATE  CoMMKRCE  Omission  15-22   (1970)- 
LaA-.rns  .K-  OikI<,  1  he  R.-nuhitors  ,in<f  the  Pco[^Ic,  57  Va.  L   Rev    1069  n97n 
^■"C/.  John.soii.  .f;,/.n,  ,;oic  17,  at  895.  '  "  ^       w- 

•      "'i\"'';  ''•■";•  -'';"'■"•/{''"'  ^-''"''^  "I  ""■'  P"'''i<:  Healing  as  a  Tool  of  Urban  Pin,, 
mini    21    Ai)     I      IOt\'     1^^     ll''    /"'oroA       T)i  n       •  .  •'    ^'Oan  rian- 

/',ii;     rr       ■  ,   ,•         ■       ]''    y'-"^^>'    I 'ager,   Participatory   Democracv   and   thr 

luNu   IJeaivu,:  A  I'uiidwnal  Attroach,  21  Ad.  L.  Rev    153    156  fS 
'-Sec  notes  876-81  ,„/,„  ,t  accompanying  text  ^         '' 

cd.  unless  o-herwisc  ind.^.^.tJjjIlL'.r  i'Si. '^.^^r!;^  °--   (^958 

acc..,;„;);,;-i„;;';ex{"""-^""'  '"""  "^"^   '''  ^'  ^Sl.     see  aUo  notes  448"  624  infra  & 

-.A'";';"  uCla'lU  "■  ""■''''''  '"^'"  ■"'"=  ^^'  §'9.09  (1958  &  Supp.  1970)  •  Reich 
^•^'4J  l'..S.C.  S!i4.L'|.47  (1<;70) 

<■/.  'V^^^^^Ti.;^'fJ:£"^^^^^^  Council   Corporation). 

"m-Im  .';:■', V'"'"';""^-  '^--"T  33'  mV).'^-  '^^^  Commission  J'stuov  the 

•  ^^^^  (J^-  22,  1969). 
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questionnaire  of  the  Senate  Subcommittee  on  Administrative  Practice 
and  Procedure,  which  asked  for  an  evaluation  of  citizen  input  and 
agency  i^sponsiveness,  reveal  a  similar  self-satisfaction. ^°  Finally,  the 
standard  of  judicial  review  of  agency  action  ^^  is  thought  to  be  too 
narrow  both  in  terms  of  review  of  findings  of  facts  and  in  terms  of  un- 
willingness to  review  action  committed  to  agency  discretion.^^  Thus, 
pessimistically  viewed,  the  agencies  are  too  much  under  the  influence 
of  regulated  interests  and  too  insulated  from  judicial  scrutiny;  there  is 
little  movement  in  Congress  toward  reforming  them;  and  certain  in- 
terests shared  by  large  segments  of  the  public  are  inadequately  repre- 
sented before  them.  Regardless  of  the  validity  of  any  of  these  criticisms, 
the  lack  of  public  confidence  they  suggest  may  in  itself  seriously  impair 
the  efficacy  of  the  administrative  process. 

B.  The  Courts  and  Public  Participation  in  Agency  Decisionmaking 

At  least  concurrently  with  the  expansion  of  public  criticism  of, 
and  interest  in  participation  in,  agency  proceedings,  courts  have  ex- 
panded the  scope  of  standing  to  challenge  determinations  made  in  those 
proceedings.  In  some  cases  where  agencies  have  not  voluntarily  allowed 
intervention  to  a  class  of  individuals  broader  than  that  granted  standing 
to  seek  judicial  review,  courts  have  expanded  the  opportunity  to  inter- 
vene.   Professor  Jaffe  has  observed  that 

[t]here  are  two  closely  related  motifs:  whether  an  action  is 
in  any  likely  case  reviewable  at  all  .  .  .  and  whether  the  par- 
ticular petitioner  is  a  proper  party  to  secure  review.  An 
opinion  denying  review  may  rest  on  the  proposition  that 
judicial  scrutiny  as  such  is  excluded  by  statute  or  by  general 
considerations  of  impropriety.  ...  Or  it  may  bear  down 
on  the  lack  of  legal  interest  or  "standing"  of  the  plaintiff  to 
secure  review.  ...  [/]/  the  chss  of  persons  most  nearly 
affected  does  not  have  standing  the  action  is  for  all  practical 
purposes  nonreviewable}^ 

The  trend  is  toward  review.  Thiis,  the  District  of  Columbia  Circuit  in 
Environmental  Defense  Fund,  Inc.  v.  Ruckelshans  ^*  declared : 

We  stand  on  the  threshold  of  a  new  era  in  the  history  of 
the  long  and  fruitful  collaboration  of  administrative  agencies 

3"  SUBCOMM.  ON   ADMINISTRATIS   PRACTICE   &   PROCEDURE  OF  THE   SeXATE   ComM. 

ON  THE  Judiciary,  91st  Conc,  1st  Sess.,  Responses  to  Questionnaire  on  Citizen 
1^V0LVEMENT  AND  RESPONSIVE  AgENCY  DECISION-iVfAKINC  5-16  (CAB),  19-29,  51-71 
(J'CC)   (Comm.  Print  1969)    [hereinafter  cited  as  Responses]. 

31  See  notes  136-54  infra  &  accompanying  text. 

^^  See  generally  4  K.  Davis,  supra  note  23,  §§28.01-.21;  Elman,  supra  note  29, 
at  785-94;  Johnson,  supra  note  17,  at  904-05. 

33  L.  Jaffe,  Judicial  Control  of  Administratr'e  Action  2iZ(>-Z7  (1965)  (em- 
phasis supplied).  See  also  Saferstein,  Nonreviewability:  A  Functional  Analysis  of 
"Committed  to  Agency  Discretion."  82  Harv.  L.  Rev.  367   (1968). 

84  439  F.2d  584  (D.C.  Cir.  1971). 
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and  reviowing  courts.  For  many  years,  courts  have  treated 
administrative  policy  decisions  witli  great  deference,  confining 
judicial  attention  primarily  to  matters  of  procedure.  On 
matters  of  substance,  the  courts  regularly  upheld  agency 
action,  with  a  nod  in  the  direction  of  the  "substantial  evi- 
dence" test,  and  a  bow  to  the  mysteries  of  administrative  ex- 
pertise. Courts  occasionally  asserted,  but  less  often  exercised, 
the  power  to  set  aside  agency  action  on  the  ground  that  an 
impermissible  factor  had 'entered  into  the  decision,  or  a  crucial 
factor  had  not  been  considered.  Gradually,  however,  that 
power  has  come  into  more  frequent  use,  and  with  it,  the 
requirement  that  administrators  articulate  the  factors  on 
which  they  base  their  decisions.^^ 

An  examination  of  the  current  relationship  between  standing  to 
appeal  and  c.i)portunity  to  participate  on  the  agency  level  suggests  that 
expansion  of  the  latter  is  more  directly  related  to  a  desire  to  review 
policy  decisions  than  to  solicitude  for  the  legal  rights  of  the  particular 
piaiii'tilT.     Three  related  generalizations  about  the  cases  seem  appro- 
l)riate.     First,  where  a  hearing  is  required  to  be  held  by  an  agency,  no 
case  appears  to  have  approved  the  agency's  denial  of  intervention  to  one 
the  court  held  to  have  standing  to  appeal,  except  in  the  narrow  situation 
where  some  party  other  than  the  agency  was  found  to  "represent  the 
same  interest"  and  was  admitted. ^*'     Second,  in  those  cases  where  a 
petitioning  party  was  properly  excluded  from  a  hearing  below  on  that 
ground,  and  where  the  party  permitted  to  intervene  failed  to  appeal, 
the  exchulcd  party  has  been  granted  standing  to  appeal. ^^     Judicially 
articulated  or  not.  the  elTect  of  these  two  phenomena  is  to  help  ensure 
that  the  maximum  number  of  judicially  reviewable  issues  has  a  plaintiff 
to  bring  them  before  the  court  with  a  record  developed  below  that 
rellects  at  least  that  plaintiff's  policy  position.     These  cases,  however, 
do  not  provide  either  opportimity  to  intervene  or  opportunity  to  appear 
before  a  court  to  all  persons  or  groups  raising  those  issues.    Although 
this  result  is  acconiplishcd  by  finding  that  the  party  admitted  to  and  the 
party  excluded  from  any  particular  proceeding  had  the  same  "interest," 
this  "test"  is  nnlike  the  one  applied,  for  example,  in  conventional  situ- 
ations involving  questions  of  privity  of  contract.    As  the  analysis  below 
w.li  sug-est.  It  IS  donl.tful  whether  current  doctrines  of  standing  retain 
a  reqnircmeut  of  a   "legally  protected  right"  in  which  two  or  more 

Cwr^'fin?-.-'.  .'  -"tI''',  ^T'  ^^°"'^'"'"^  resembling  a  common 
JMH_r.>    in.eie.st.  1  hud,  there  is  sonie  bn^n^^^^^^|^.,,,„,  ^^^^^ 

•■'■■'/./.  at  597.  '  ~ 

'm  a'l  [,^;;'-,';J,Con,m„„icatfon  of  the  United  O.urch  of  Christ  v.  FCC  359  F2d 

^trl^^^s:i^'H::;.^ir^^^^  before  Courts,  Agencies,  ani 

^cc  text  accompanying  notes  49-84  infra. 
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suggesting  that  the  opportunity  to  participate  in  agency  proceedings 
must  be  available  to  every  party  having  standing  to  appeal  the  agency's 
action.  While  such  a  formulation  would  eliminate  the  problem  of  de- 
termining "identity"  of  interests,  it  does  not  seem  to  recognize  the 
l)ractical  necessity  for  controlling  the  size  of  the  proceedings.  The 
oldest  and  clearest  group  of  cases  in  this  line  involved  agencies  as  to 
which  the  statutory  language  governing  intervention  was,  on  its  face, 
entirely  permissive,  but  was  read  as  mandatory,  when  considered  in 
light  of  the  statutory  context  allowing  appeals  only  by  parties.  The 
right  to  appeal  depended  on  whether  party  status  was  enjoyed  below, 
and  whether  that  status  was,  on  the  face  of  the  statute,  discretionary 
with  the  agency.  In  National  Coal  Association  v.  FPC  '^^  the  Court 
of  Appeals  for  the  District  of  Columbia  Circuit  held  that  a  competitor 
had  standing  to  appeal  an  FPC  natural  gas  pipeline  certificate  av.ard. 
Relying  on  a  provision  of  the  statute  limiting  appeal  to  aggrieved  parties 
in  the  proceeding  below,  the  court  found  that  a  competitor  wlio  would  be 
aggrieved  by  an  FPC  order  had  a  right  to  intervene.'"^  More  recent 
cases  in  the  Second  and  District  of  Columbia  Circuits  have  suggested 
that  intervention  may  be  required  in  order  to  make  the  right  of  review 
effective.  National  IVcljare  Rights  Organization  v.  Pincli'^^  involved 
an  organic  statute  which  immunized  the  Secretary's  ultimate  findings 
of  fact  from  review,  unless  unsupported  by  substantial  evidence,  and 
required  remand  to  the  agency  rather  than  review  de  novo  by  the 
courts.*^  Judge  Wright  felt  that  the  power  to  remand  did  not  ade- 
quately ensure  the  effective  review  sought  by  the  petitioning  welfare  re- 
cipients', organization  and  that  at  least  limited  participation  below  was 
required.*^  Judge  Wright's  argument  relating  intervention  to  the 
statutory  language  seemed  an  afterthought  to  the  broad  assertion  that 
"[t]he  right  of  judicial  review  cannot  be  taken  as  fully  realized  .  .  .  , 
if  appellants  are  excluded  from  participating  in  the  proceeding  to  be 
reviewed."  ** 

The  rumblings  are  equally  audible  in  the  Second  Circuit,  although 
not  quite  as  strong,  perhaps,  as  Professor  Davis  has  indicated  in  his 
assertion  that  "[t]lie  Second  Circuit  seems  to  adopt  a  rule  that  a  party 
having  the  right  of  judicial  review  must  have  the  right  of  interven- 
tion." ''°  The  case  Davis  noted,  American  Communications  Association 
V.  United  States,*'^  explicitly  referred  to  National  Coal's  holding  that 
intervention  below  was  required  in  order  to  secure  the  right  to  review 
(unJer  "^  statute  that  conditioned  review  upon  having  attained  party 

30  191  F.2d  462  (D.C.  Cir.  1951). 

<«  Id.  at  467. 

4M29  F.2d  725   (D.C.  Cir.  1970). 

42  42  U.S.C.  §  1316(a)  (4)   (1970).    See  also  id.  §  1316(a)  (5). 

*3  429  F.2d  at  737. 

**  Id.  at  736. 

<5  1  K.  Davis,  supra  note  23,  §8.11,  at  388  (Supp.  1970). 

4«298  F.2d  648  (2d  Cir.  1962). 
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Status  below),  and  held  that,  even  in  the  absence  of  an  identical  statu- 
tory context,  intervention  in  the  present  case  was  necessary  to  secure 

an  effective  right  to  review.*^  .•       ,  . 

No  court  lias  v-t  gone  so  far  as  to  require  intervention  by  every 
party  entitled  to  appeal  an  agency  determination.     In  some  situations 
review  can  arguably  be  effective  without  participation  of  the  appellant 
in  the  proceedings  below.     In  many  proceedings,  however,  where  some 
broad  interest  affected  might  be  promoted  by  the  adoption  of  any  one 
of  a  number  of  policy  positions,  and  the  fairness  of  the  decis.onrnakmg 
process  turns  not  so  much  on  the  verification  of  factual  data  (which 
„,icdit  be  effectively  presented  by  only  one  party)  as  on  the  resolution 
of  ainflicting  policv  positions  (which  are  best  presented  by  a  variety 
of  different  parties),  "identity  of  interest"  is  a  difficult  test  to  apply  m 
excluding  potential  participants  from  agency  proceedings,  or,  for  that 
matter,  potential  appellants  from  full  participation  in  judicial  review. 
The  go.nl  of  public  participation  should  be  the  fullest  feasible  debate  on 
the  issues,  rather  than  the  "representation"  of  broadly  or  narrowly  de- 
fined "interests."  *^ 

If  the  judicial  standing  rule  were  well  defined  or  narrowly  circum- 
scribed, it  might  be  possible  to  define  the  minimum  scope  of  the  right 
to  intervene  by  reference  to  the  maximum  scope  of  standing  to  obtain 
judicial  review  (leaving  the  agencies  with  discretion  to  permit  fuller 
participation  in  appropriate  cases).  The  rule,  however,  seems  to  have 
approached  the  case-or-controversy  limit  imposed  by  the  Constitution, 
and  is  consequently  both  vague  and  expansive :  as  the  following  analysis 
will  demonstrate,  the  courts  have  made  the  concept  of  an  "interest" 
conferring  standing  to  obtain  review  very  flexible,  and  hence  unreliable 
as  a  standard  for  choosing  worthy  participants  in  agency  proceedings. 

Although  the  two  are  related,  it  is  important  to  distinguish  stand- 
ing before  courts  to  initiate  review  of  administrative  action  from 
standing  before  agencies  to  intervene  in  their  proceedings.^'     Except 

*-!  Id.  at  650-51. 

•*'*5'ev  notes  162-67  injra  &  accompanying  text. 

49 

Since  Initli  sfamliiig  to  obtain  review  and  the  rigiit  to  intervene  in  an 
adniiiii.slrativc  proceeding  involve  n  determination  of  what  interests  are  deserv- 
in>:  of  IcKal  prolictioii,  one  miplit  initially  suppose  that  tlie  law  governing 
intervention  and  standing  would  be  about  the  same.  But  many  factors  affect 
one  and  not  tiie  other.  Statutes  concerning  intervention  usually  differ  from 
those  concerning  review.  The  central  problem  of  intervention  is  usually  the 
disadvant.-igc  to  the  tribunal  and  to  other  parties  of  extended  cross-examina- 
tion;  judicial  review  involves  no  such  problem.  Adequate  protection  for 
interests  obliquely  affected  may  often  be  afforded  through  limited  participation- 
no  such  compromise  concerning  judicial  review  is  customary  No  constitu- 
tional restrictions  affect  intervention;  standing  to  obtain  review  is  substan- 
lally  .-iffocte.l  l.y  the  constitutional  requirement  of  case  or  controversv 
Intervention  means  tnerc  participation   in  a  proceeding  already  initiated   bv 

3  K.  Davis,  siif-ra  note  23.  §  22.08,  at  241.    See  also  1  irf  S  «  1 1    „*  e^.i     t-v     •      ^ 
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to  the  extent  that  statutes  preclude  judicial  review,'**'  or  agency  action  is 
committed  to  agency  discretion,"  standing  for  purposes  of  judicial  re- 
view is  governed  by  section  10  of  the  Administrative  Procedure  Act: 

A  person  suffering  legal  wrong  because  of  agency  action,  or 
adversely  affected  or  aggrieved  by  agency  action  within  the 
meaning  of  a  relevant  statute,  is  entitled  to  judicial  review 
thereof.^2 

This  right  of  review  was  first  held,  in  the  absence  of  a  broader  provision 
in  the  organic  statute  of  an  agency,^^  merely  to  codify  pre-existing  case 
law,  which  had  conferred  standing  only  when  the  plaintiff  was  threat- 
ened with  or  had  suffered  a  "legal  wrong."  ^^  presumably  the  correla- 
tive of  a  "legal  right,"  which  the  Supreme  Court  had  described  as  "one 
of  property,  one  arising  out  of  contract,  one  protected  against  tortious 
invasion,  ur  one  founded  on  a  statute  which  confers  a  privilege."  "  In 
1968  the  Supreme  Court  held  that  a  private  utility  alleging  improper 
expansion  of  TVA  services  into  its  market  area  should  be  granted 
standing  where  there  was  an  implicit  congressional  intent  in  the  organic 
statute  to  benefit  it.^" 

In  1970  the  Court  decided  Association  of  Data  Processing  Service 
Organisations  v.  Camp  "  and  Darlozv  v.  Collins.^^  These  companion 
cases  completely  rejected  the  legal  wrong  test  and  substituted  in  its 
place  the  rule  that  a  plaintiff  has  standing  if  he  alleges  that  "the  chal- 
lenged action  has  caused  him  injury  in  fact,  economic  or  otherwise"  '^ 
and  that  the  injured  interests  are  "arguably  within  the  zone  of  interests 

50  5  U.S.C.  §701  (a)(1)  (1970). 
51 /rf.  §701  (a)  (2). 
02  Id.  §  702. 

53  In  FCC  V.  Sanders  Bros.  Rarlio  Slation,  .309  U.S.  470  (1940),  tlie  Court 
granted  tlie  plaintiff  standing  to  challenge  the  grant  of  a  license  to  a  competitor 
under  the  Federal  Communications  Act,  which  provided  for  appeal  hy  "any  other 
person  aggrieved  or  whose  interests  are  adversely  affected  by  any  decision  of  tiic 
Commission  granting  or  refusing  any  such  application  [for  an  operating  license]." 
Communications  Act  of  1934,  Pub.  L.  No.  73-416,  §  402(b)  (2).  48  Stat.  1093.  as 
amended,  47  U.S.C.  §  402(b)  (6)  (1970).  The  Court  felt  that  the  legislative  history 
permitted  a  broad  reading  of  the  provision  and  that  a  competitor  might  be  the  only 
party  with  sufficient  interest  to  challenge  illegal  agency  action.  309  U.S.  at  477.  In 
Associated  Indus.,  Inc.  v.  Ickes.  134  F.2d  694,  704  (2d  Cir.),  vacated  as  moot,  320 
U.S.  707  (1943),  the  Second  Circuit  made  the  theory  more  explicit:  a__competitor 
migiit  act  as  a  "private  Attorney  General"  to  "vindicate  the  public  interest"  hy  assur- 
ing compliance  with  the  law.  Generally,  the  courts  have  allowed  cliallenges  to 
administrative  action  by  competitors  where  it  is  felt  that  no  otlier  party  is  suOicioiUly 
disadvantaged  or  has  sufTicient  incentive  to  seek  judicial  review.  Cf.  notes  136-54 
injra  &  accompanying  text. 

^*Scc  Kansas  City  Power  &  Light  Co.  v.  McKay,  225  F.2d  924  (D.C.  dr.), 
cert,  denied,  350  U.S.  884  (1955). 

66  Tennessee  Elec.  Power  Co.  v.  TVA.  306  U.S.  118,  137-38  (1939). 
60  Hardin  v.  Kentucky  Util.  Co.,  390  U.S.  1,  7  (1968). 

67  397  U.S.  150  (1970). 

68  397  U.S.  159  (1970). 
8»  397  U.S.  at  152. 
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to  be  protected  or  regulated  by  the  statute  or  constitutional  guarantee 
in  question."""     The  Court  noted  that  these  interests  inckided  non- 
economic  ones,  sucli  as  conservation  and  aesthetics."^    The  test  has  been 
much  discussed  and  criticized."-    Professor  Davis  has  argued  that  the 
test  is  wrong,  insofar  as  it  requires  a  determination  (hat  t]ie  interest  is 
protected  by  the  statute  in  question,  and  that  the  sole  test  should  be 
injury  in  fact.""^     Professor  Jafte,  on  the  other  hand,  maintains  that 
"a  plaintiff  who  docs  not  liave  a  'protected  interest,'  whether  as  an 
individual  or  a  group,  docs  not  have  a  right  to  review,  but  that  a  court 
in   its   discretion   may  at   the   suit   of  such   person   review   the   legal 
question  if  it  deems  such  consideration  to  be  in  the  public  interest."  "* 
Jaffe  seems  to  construe  the  phrase  "zone  of  interests"  narrowly,  for  he 
argues  that  this  discretion  should  be  exercised  if  it  appears  that  "those 
having  a  defined  'legal'  interest  do  not  adequately  represent  all  of  the 
interests  intended  to  be  protected  by  the  legislation  and  if  there  is  no 
device  for  public  control"  or  if  the  court  concludes  that  the  public 
authorities  are  insufficiently  responsive  to  the  unrepresented  interests."^ 
The  requirement  that  the  plaintiff's  interest  be  "arguably  within  the 
zone  of  interests  to  be  protected  or  regulated"  on  its  face  preserves  some 
element  of  Jaffe's  "legal  interest"  and  may  allow  the  discretion  he  advo- 
cates.    If,  on  the  other  hand,  the  interest  requirement  is  consistently 
read  as  broadly  as  its  vagueness  permits,  the  test  may  be  reduced  to 
Davis'  sole  criterion  of  injury  in  fact,  w-hich  is  susceptible  of  broad 
interpretation  as  well."" 

What  will  limit  the  discretion  inherent  in  the  broad  formulation 
of  the  standing  test  in  Data  Processing}  The  principal  constraint  is 
the  article  III  limitation  of  the  judicial  power  to  cases  or  controversies. 
Requiring  some  personal  stake — an  interest  or  injury  not  shared  by 

6o/(i.  at  153. 

«i  Id.  at  154. 

«2  5<v,  CO.,  K.  D.wis,  sitfra  note  23,  §§22.00  to  .00-5  (Supp.  1970)  ;  Comment, 
Judicial  Rcficiv  of  Agcucy  Action:  The  Unsettled  Laiv  of  Standing,  69  Mich.  L. 
Rev.  5-40  (1971);  i\ote,  ^) landing  to  Challcnne  Administrative  Action:  The  Concept 
of  Personal  Stake,  39  Geo.  Wash.  L.  Rev.  570'(1971). 

«-6"<-r  K.  D.\\\<.  sufra  note  23,  §§22.00  to  .00-5  (Supp.  1970).  Davis  argues 
tli.1t  the  .<;ccon(l  part  of  the  test  is  faulty  because  (1)  it  limits  the  extension  of 
cunim.in-!a\v  remedies;  (2)  it  excludes  plaintiffs  whose  interests  were  not  to  be 
rciniiatcd  by  the  statute  even  if  they  were  in  fact  regulated;  (3)  it  is  inconsistent 
with  previous  cases  granting  standing  on  the  basis  of  injury  in  fact;  (4)  it  is  contrary 
to  the  congressional  intent  in  the  APA;  and  (5)  the  inquiry  into  legislative  history 
it  requires  is  cumbersome  and  often  inconclusive.    Id.  §  22.00-3. 

'"JafTe,  Standing  Again,  84  Harv.  L.  Rev.  633,  634-35  (1971)  (emphasis  in  the 
orjgiiial). 


(D 

V, 


«=/(/.  b^'V.  Jaffe  cites  National  Ass'n  of  Securities  Dealers  v.  SEC   420  F2d  83 

Cnn,u"4()l"t'''s  V^S'^/'lom  """'  ^'"'""'f  '"''  ,'"-:'"•.  j7\estTuent  Company  Institute 
Lamp   4UJ   U.b.  017  (1971),  as  a  case  where  plamtiffs'    egal  interest  was  dotihtfnl 
hut  ..tnnchng  was  granted  because  the  questions  were  of  largf  publicin  erest     In  this' 

,;  -^n  ^^"'  ;'•'%""  ^'""^'  ?'^"'  "^  '*=^'*=^  '°  aggrieved  parties  as  ^m  Sanders   see 
note  53  sufr^  &  ac-company.ng  text,  and  no  implied  intent  to  protect  cSfffHU 
ccn.blc   m   .he   legislative  history,   as   there  was  in  i/flrrfm    j^^nSe   56    cf/fr.   1' 
accompanying  text.  ^^'utn,   see   note   OO  supra   & 

o"  See  397  U.S.  at  154. 
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members  of  the  general  public-is  said  to  "assure  that  concrete  adverse 
ness  whjch  sharpen,  the  presentation  of  the  issues  upon  wl  ch  the  cou  [ 
so  largely  depends  for  illumination  of  difficult  .    .    .  ciuestions ''«'     I 
has  been  suggested,  however,  that  the  requirement  of  a  peculiar  per- 
sonal mterest  ,s  a  mechanism  for  judicial  self-restraint  rather  than  a 
constitutional  requirement.^^    Judicial  self-restraint  deters  courts  from 
attempting  to  extend  their  power  to  reach  political   disputes      The 
prospect  of  increased  litigation  and  decreased  efficiency  of  the  judicial 
system  has  been  raised,  but  as  a  practical  matter  the  actual  cost  of 
litigation  tends  to  prevent  frivolous  suits,  just  as  it  tends  to  serve  the 
article  III  requirement  of  case  or  controversy.^"    There  is,  finally,  some 
possibility  that,  if  the  parties  whose  interests  lie  on  the  pci-ipliery  of  the 
"zone"  or  whose  "injury  in  fact"  is  very  slight,  were  granted  standing, 
they  might  use  the  delay  accompanying  judicial  review  to  coerce  those 
whose  interests  were  more  central.'"  None  of  these  potential  limitations, 
however,  compels  a  narrow  reading  of  the  Data  Processing  holding. 

If  personal  involvement  in  the  outcome  is  indeed  required  by  the 
Constitution,  it  may  be  a  very  small  one  in  economic  terms,'"  or  even 
an  ideological  stake  difficult  to  ascribe  to  a  particular  person  or  group." 
Indeed,  in  Scenic  Hudson  Preservation  Conference  v.  PPC  '^  and  Office 
of  Communication  of  the  United  Clutrch  of  Christ  v.  PCCJ*  it  is  diffi- 
cult to  discern  how  the  plaintiffs  had  any  more  interest  in  aesthetics, 
conservation,  and  recreation,  or  in  the  prevention  of  racial  and  religious 
bias  in  television  programming,  than  members  of  the  public  at  large, 
other  than  the  fact  that  they  had  chosen  to  band  together,  at  great  cost, 
to  articulate  those  interests."^  These  cases,  cited  by  the  Court  in  Data 
Processing  as  examples  of  the  "injury"  required  by  the  test,^"  suggest 
that  the  injury  need  not  distinguish  the  plaintiff  from  members  of  the 
public  at  large. 

67  Baker  v.  Carr,  369  U.S.  186,  204  (1962).  If  "concrete  advcrscness"  lies  at  tlic 
heart  of  tlie  requirement,  is  not  such  aJverseiicss  demonstrated  by  willingness  to  bear 
the  cost  of  litigation?  Sec  Jafl'e,  The  Cithcn  as  Lilijjant  in  Public  Actions:  The 
Non-Hohjcldian  or  Ideological  Plaintiff,  116  U.  Pa.  L.  Rev.   1033,   1037-38   (1968). 

^^Sce  Berger,  Standing  to  Sue  in  Public  Actions:  Is  It  a  Constitutional  Require- 
ment? 78  Yale  L  J  816  (1%9)  ;  Note,  The  Essence  oj  Standing:  The  Basis  of  a  Con- 
M)onalRSt  to  he  Heard,  10  Ariz.  L.  Rev.  438  (1968)  ;  cf.  Flast  v.  Cohen,  392 
U.S.  83,  93-94  (1968). 

^9  Sec  Onice  of  Communication  of  the  United  Church  of  Christ  v.  FCC,  359 
F.2d  994,  1006  (D.C  Cir.  1966);  Davis.  ^'^''''''^.^^  ^f-^^''j^(^-^/;\Vi^''''"''"'  ^^ 
U.  Chi.  L.  Rev.  601,  634  (1968)  ;  cf.  Hast  v.  Colien,  392  U.S.  &3.  94  (1968).. 

70  Cf.  notes  873-81  infra  &  accompanying  text. 

"^?:°;f  AHe'v^Hfctl  424  F.2d  944  (D.C.  Cir.  1970)  (standi.,,  to  seek 
iniunc'tfon'aga'inst''  omt^ucUon  of  Nativity  scene  in.  federal  park  conferred  by  piani- 
st intercsfin  establishment  clause  and  ^---"^'l.t^g:  '  n966) 

73  354  F2d  608  (2d  Cir.  1965),  cert,  denied,  384  U.S.  941  (1966). 

74  359  F.2d  994  (^-C  Cir^  1966)  ^^  ^  ^^  ^^  ^^^^ 
ar.S),?#^^'^rors£a|^^^^^  40  U.S.L.W.  4397  (U.S.  Apr.  19. 
1972) ;  Note,  supra  note  62,  at  i»e-yi. 

76  5^^397  U.S.  at  154. 
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The  extent  to  wliich  the  law  of  standing  has  consequently  ex- 
panded, so  that  any  concerned  citizen  or  group  can  he  considered  "ag- 
grieved" within  the  meaning  of  section  10  of  the  APA,  is,  however, 
still  unclear.  In  Citizens  Committee  for  the  Hudson  Valley  v.  Volpe,'''' 
the  Second  Circuit  determined  that  a  resident  citizens  group  and  a 
national  conservation  organization  that  were  concerned  with  the  beauty 
of  the  Hudson  River  Valley  had  standing  to  contest  the  issuance  of  a 
dredge  and  fill  permit  by  the  Army  Corps  of  Engineers  to  the  State  of 
New  York  for  tlie  construction  of  a  proposed  highway. 

Two  of  the  plaintiffs  (the  Citizens  Committee  and  the  Sierra 
Club)  made  no  claim  that  the  proposed  Expressway  or  the 
issuance  oi  the  dredge  and  fill  permit  threatened  any  direct 
personal  or  economic  harm  to  them.  Instead  they  asserted 
the  interest  of  the  public  in  the  natural  resources,  scenic  beauty 
and  historical  value  of  the  area  immediately  threatened  with 
drastic  alteration,  claiming  that  they  were  "aggrieved"  when 
the  Corps  acted  adversely  to  the  public  interest.^* 

The  groups  "evidenced  the  seriousness  of  their  concern  with  local 
natural  resources  by  organizing  for  the  purpose  of  cogently  expressing 
it,  and  the  intensity  of  their  concern  is  apparent  from  the  considerable 
expense  and  effort  they  have  undertaken  in  order  to  protect  the  public 
interest  which  they  believe  is  threatened  .  .  .  ."^"  The  court  held  that 
standing  "as  responsible  representatives  of  the  public"  was  afforded  by 
the  public  interest  in  environmental  resources  recognized  by  several 
federal  statutes.*" 

The  Supreme  Court,  however,  has  recently  rejected  the  Hudson 
Volley  approach,  holding  instead  that  "a  mere  'interest  in  a  problem,' 
no  matter  how  qualified  the  organization  is  in  evaluating  the  problem, 
is  not  sulTicient  by  itself  to  render  the  organization  'adversely  affected' 
or  'aggrieved'  within  the  meaning  of  the  APA,"  in  Sierra  Club  v. 
Morton.^^  The  Court  felt  that  the  "requirement  that  a  party  seeking 
review  must  allege  facts  showing  that  he  is  himself  adversely  affected" 
would  "serve  as  at  least  a  rough  attempt  to  put  the  decision  as  to 
whether  review  will  be  sought  in  the  hands  of  those  who  have  a  direct 

77  425  F.2d  97  (2d  Cir.),  cert,  denied,  400  U.S.  949  (1970). 

78  Id.  at  102. 
70W.  at  103. 
KOSrc  id.  .It  104-05. 

.,,  t->?  V,-^;\<}^-J^'^^,-J^?^  l^-.S-  ^P'-  ^9-  ^^7^^'  "ff'ff  Sierra  Club  v.  Ilickel, 
433  I'.Jil  24  (';tl)  Or.  1970).  rctilioner  Sierra  Club  had  sought  declaratory  and 
lujuiiciivc  rolRl  aKamst  the  issuance  by  the  United  States  Forest  Service  of  permits 
ior  a  '^15  million  complex  of  n.otcls.  reslaurants,  swimming  pools,  parking  iols,  and 
l,'','^'i, '.•'."■?  .f'"^-"''""S  'sk«  b  ts.  ski  trails,  a  cog-assisted  railway,  and  utility 
nst.yi..i>nMS  ]  ,l.s..<mc<  t..  accommodate  14.000  visitors  daily,"  and  apainst  the  annroval 
by  tbo  IVparlmcnt  ol  tho  Interior  of  a  20-n.ile  hichwav  \S->  \\iJh\\\.  ^^ 
line  to  serve  the  complex.     40  US.L.\V\  at  4Jy8      The  fo^^^^^^  ^"f 
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Stake  in  the  outcome."  ®^  It  seems  obvious,  however,  that,  on  the 
facts  presented,  there  was  no  significant  difference  between  the  "inter- 
est" alleged  by  the  organization  and  the  "interests"  of  its  members  who 
used  the  affected  area  for  recreational  purposes,  and  this  fact  seems 
implicit  in  the  dissenting  opinions.     Justice  Douglas  suggested  that 

[t]he  critical  question  of  "standing"  would  be  sim])liried  and 
also  put  neatly  in  focus  if  we  fashioned  a  federal  rule  that 
allowed  environmental  issues  to  be  litigated  before  federal 
agencies  or  federal  courts  in  the  name  of  the  inanimate  object 
to  be  dispoilcd,  defaced,  or  invaded  by  roads  and  bulldozers 
and  where  injury  is  the  subject  of  public  outrage.  Con- 
temporary public  concern  for  protecting  nature's  ecological 
equilibrium  should  lead  to  the  conferral  of  standing  upon 
environmental  objects  to  sue  for  their  own  preservation.**^ 

And,  in  his  thoughtful  dissent,  Justice  Blackmun  pronounced  Douglas's 
approach  imaginative,  and  presented  the  following  argument,  which 
speaks  for  itself : 

...  I  would  permit  an  imaginative  expansion  of  our 
t'"iditional  concepts  of  standing  in  order  to  enable  an  organiza- 
tion such  as  the  Sierra  Club,  possessed,  as  it  is,  of  pertinent, 
bona  fide  and  well-recognized  attributes  and  purposes  in  the 
area  of  environment,  to  litigate  environmental  issues.  .  .  . 
We  need  not  fear  that  Pandora's  box  will  be  opened  or  that 

«2  40  U.S.L.W.  at  4401.    The  Court  noted  tliat 

[t]lie  Club  apparently  regarded  any  allegations  of  individualized  injury  as 
superfluous,  on  the  theory  that  this  was  a  "public"  action  involving  questions 
as  to  the  use  of  natural  resources,  and  that  tlie  Club's  longstanding  concern 
with  and  expertise  in  such  matters  were  sutTicient  to  give  it  standing  as  a 
"representative  of  the  public." 
Id.  at  4400  (footnote  oniitted).  The  Court  found  the  following  statement  of  the 
club's  "interest"  in  the  original  pleadings  inadequate : 

Plaintiff  Sierra  Club  is  a  rion-profit  corjioration  organized  and  operating 
under  the  laws  of  the  State  of  California,  with  its  principal  place  of  Ijusiness 
in  San  Francisco,  California  since  1892.     Mcnibersiiip  of  the  Club  is  approxi- 
mately 78,000  nationally,  with  approximately  27,000  members  residing  in  the 
San  Francisco  Bay  area.     For  many  years  the  Sierra  Club  by  its  activities 
and  conduct  has  exhibited  a  special   interest  in   the  conservation  and   sound 
maintenance  of  the  national  parks,  game  refuges  and  forests  of  the  country, 
regularly  serving  as  a  responsible  representative  of  persons  similarly   inter- 
ested.    One  of  the  principal  purposes  of  the  Sierra  Club   is  to  protect  and 
conserve  the  national  resources  of  the  Sierra  Nevada  Mountains.     Its  interests 
would  be   vitally   affected   by   the   acts   hereinafter   described    and    would   be 
aggrieved  by  those  acts  of  the  defendants  as  hereinafter  more  fully  appears. 
Id.  at  4400  n.8.     The  club  could  have  easily  relied  upon   individual   interests  of  its 
members,  such  as  the  fact  that  "various  members  of  the  Club  have  used  and  continue 
to  use  the  area  for  recreational  puri»oses";  and  the  Court  noted  that  its  decision  djd 
not  bar  the  club  from  seeking  to  amend  its  complaint  accordingly.     Id.     The  lajise 
of  time,  however,  makes  obtaining  the  relief  originally  sought  much  more  difficult, 
as  Justice  Blackmun  pointed  out  in  his  dissent.    Id.  at  4406. 

83 /rf.  at  4402  (footnote  omitted).  Justice  Douglas  relied  ijj  part  on  argumen|S 
contained  in  Stone,  Should  Trees  Have  Standing?  Toward  Legal  kignis  for  Nalural 
Objects,  45  S.  Cal.  L.  Rev.  450  (1972).  ^ 
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there  will  be  no  limit  to  the  number  of  those  who  desire  to 
participate  in  environmental  litigation.  Tiie  courts  will  exer- 
cise appropriate  restraints  just  as  they  have  exercised  them 
in  the  past.  Who  would  have  suspected  20  years  ago  that  the 
concepts  of  standing  enunciated  in  Data  Processing  and 
Barlow  would  be  the  measure  for  today  ?  " 

The  efTect  of  Data  Processing  on  intervention  in  agency  proceed- 
ings is  not  yet  clear.    Section  6(a)  of  the  APA  provides : 

A  party  is  entitled  to  appear  in  person  or  by  or  with  counsel 
or  other  duly  qualified  representative  in  an  agency  proceeding. 
So  far  as  the  orderly  conduct  of  public  business  permits,  an 
interested  person  may  appear  before  an  agency  or  its  respon- 
sible employees  for  the  presentation,  adjustment,  or  deter- 
mination of  an  issue,  request,  or  controversy  in  a  proceeding, 
whether  interlocutory,  summary,  or  otherwise,  or  in  con- 
nection with  an  agency  function.^^ 

This  section  gives  the  agency  discretion  in  the  first  instance  to  deter- 
mine when,  where,  and  how  an  "interested  person  may  appear."  It 
does  not  in  terms  define  what  interest  a  person  or  party  must  demon- 
strate or  what  form  an  interested  person's  or  party's  participation  is  to 
take.  The  organic  statutes  are,  with  few  exceptions,**"  equally  vague 
as  to  what  kind  of  interest  entitles  one  to  participate  and  what  form 
such  participation  may  take.  Definition  is  usually  left  to  the  agency, 
subject  to  judicial  review.  The  judicial  power  to  construe  an  agency's 
statutory  mandate,  and  to  review  its  determination  of  the  interests  that 
must  be  considered  thereunder  and  of  the  procedural  rights  that  must 
be  accorded  those  representing  such  interests,  constitutes  perhaps  the 
most  powerful  check  on  administrative  action.  This  power  has  been 
utilized  to  expand  the  definition  of  those  interests  that  must  be  allowed 
to  intervene  and  the  scope  of  that  intervention.^^ 

The  two  United  Church  of  Christ  appeals  ^*  reveal  perhaps  the 
furthest  incursion  by  a  court  into  an  agency's  discretion  to  shape  its 
intervention  policy.^"  The  court,  rejecting  the  assumption  that  an 
agency  always  represents  the  totality  of  the  public  interest,'"  initially 
held  that  members  of  the  listening  public  were  entitled  to  intervene 

84  40  U.S.L.W.  at  4406-07. 

85  5U.S.C.  §555(b)  (1970). 

^f^See,  e.g.,  notes  732-35  infra  &  accompanying  text. 

87  Cf.  notes  57-84  supra  &  accompanying  text. 

88  Sec  notes  363-76,  426-36  infra  &  accompanying  text 

8»C/.  Note,  Expansion  of  "Public  Interest"  Standing,  45  N.C.L.  Rev.  998  (1967). 
•"  See  note  57i  infra  &  accompanying  text. 
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before  the  FCC  "'  and  later  expressed  profound  dissatisfaction  with  the 
form  of  participation  granted  the  intervenors."- 

The  two  United  Church  of  Christ  appeals  were  precursors  to  the 
broad  test  established  in  Data  Processing/'^  How  that  test  will  in- 
fluence standing  to  intervene  in  agency  proceedings  was  discussed,  if 
not  resolved,  in  National  Welfare  Rights  Organization  v.  Finch.^* 
That  case  first  confronted  a  problem  involved  in  standing  to  obtain 
judicial  review  which  also  arises  in  the  FPC  and  FTC:"°  whether  a 
statutory  grant  of  standing  to  obtain  review  to  one  class  implies  denial 
of  standing  to  other  classes.  In  Welfare  Rights,  the  question  was 
whether  a  specific  grant  of  standing  to  states  to  seek  review  of  deter- 
minations whether  their  laws  were  in  conformity  with  the  Social 
Security  Act,  implied  that  welfare  recipients  did  not  have  a  similar  right. 
Judge  Wright  noted  that,  although  the  statutory  scheme  spoke  "only  of 
the  functions  of  the  Secretary  and  the  rights  of  the  state  to  a  hearing 
and  judicial  review,"  ***  such  review  should  not  be  denied  welfare  re- 
cipients, who  otherwise  met  the  Data  Processing  test,'"'^  absent  a  clear 
showing  that  Congress  intended  to  deny  such  review.  Finding  "that 
Congress  gave  the  states  standing  in  order  to  strengthen  federalism,"  ^^ 
the  court  declared  that  "it  is  not  contrary  to  that  purpose  that  welfare 
recipients,  also  have  standing  to  seek  review."  °" 

One  serious  problem  remained.  Unlike  the  organic  acts  of  the 
agencies  considered  in  this  Comment  which  make  some  general  pro- 
vision for  intervention,  the  Social  Security  Act  is  silent  as  to  whether 
participation  in  the  prehearing  negotiations  and  the  formal  conformity 
hearings  was  limited  exclusively  to  the  Department  of  Health,  Educa- 
tion, and  Welfare  and  to  the  states  affected,"**  though  ?lEW's  practice 
apparently  was  to  permit,  in  its  discretion,  some  limited  forms  of  third- 
party  participation  in  the  hearings."^  The  court  noted  that  "specific 
statutory  provisions  explicitly  controlling  intervention  are  exceptional 
when  viewed  in  the  context  of  all  legislative  enactments  pertaining  to 
administrative  proceedings"  and  that  such  provisions  perhaps  "repre- 
sent special  recognition  by  Congress  of  a  need  to  have  interested  parties 


61  See  notes  374-76  tu/ra  &  accompanying  text. 

92  See  notes  431-36  injra  &  accompanying  text. 

93  5cc  notes  53-84  JK/ra  &  accompanying  text.  . 

94  429  F.2d  725  (D.C.  Cir.  1970).    See  ComnKnt^  /'"r^"'C"5S9  mm 
Conhrmily  Proceedings,  6  Harv.  Civ.  Rights-Civ.  Lib.  L.  Rev    559  (1J71). 

955;? notes  682-706  (FTC).  746-47,  763-74  (FPC)  v^ra  &  accompany.ng  text. 

96  429  F.2d  at  732. 

9T  Id.  at  735. 

98 /d.  at  736.  ■   •  ,n      tHp  Ninth  Circuit  recently  reached  a  contrary 

2674  (9th  Cir.,  Mar.  29.  1972). 

100  See  id.  at  731-32. 

101  See  id.  at  731  n.21. 
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involved  in  agency  proceedings  to  protect  the  public  interest."  *°^  As  a 
general  rule,  however,  the  court  felt  that  "[ejxcept  for  the  adjustments 
necessary  for  assuring  the  manageability  of  administrative  proceedings, 
the  criteria  for  standing  for  review  of  agency  action  appear  to  assimilate 
the  criteria  for  standing  to  intervene."  ^°^ 

Although  the  court  did  not  explicitly  equate  standing  to  obtain 
review  with  standing  to  intervene,  it  held,  on  the  facts  presented,  that 
the  "right  of  judicial  review  cannot  be  taken  as  fully  realized  .  .  .  ,  if 
appellants  are  excluded  from  participating  in  the  proceeding  to  be 
reviewed."  ^^*  Under  the  circumstances  presented  in  IVeljare  Rights, 
and  especially  in  light  of  the  statutory  provision  that  the  Secretary's 
findings  of  fact  should  be  conclusive  if  supported  by  substantial  evi- 
dence,'**^ the  court  felt  that  important  issues  might  be  foreclosed  on 
review  and  that  "a  full  consideration  of  the  competing  interests  would 
only  be  possible  through  appellants'  "full  participation  in  the  initial 
agency  heariirg."  '""^  The  statutory  provision  for  remanding  to  the 
agency  with  instructions  to  take  further  evidence  was  not  sufficient  to 
cure  the  deficiency.'"^  The  court  felt  that  participation  in  the  conformity 
hearing  would  help  avoid  a  nuiltinlicity  of  suits  '''^  and  recognized  that 
the  expense  of  participation  would  limit  any  great  influx  of  welfare 
recipients  into  the  hearings.'""  The  court  approved  limiting  interven- 
tion to  groups  which  seem  best  able  to  represent  the  common  interests 
of  welfare  recipients.""  Most  important,  the  court  stated  that  it  con- 
templated enlargement  of  the  participation  already  allowed  such 
groups'"   "only  to  the  extent  of  an  additional  right  to  present  live 

102  Id.  at  72i2  (footnotes  omitted). 

103 /rf.  at  7i2H.  The  court  did  not  reach  NWRO's  claim  that  it  had  a  con- 
stitutional due  process  right  to  intervene.  420  F.2d  at  734  n.33.  See  Comment,  supra 
note  94,  at  569-71. 

'o-»/(/.  at  736.  The  court  relied  primarily  on  tlie  reasoning  of  American  Com- 
niniiicafions  Ass'n  v.  United  States,  298  F.2d  648  (2d  Cir.  1962),  and  of  Judge 
Subelofl's  dissent  in  First  Nat'l  Bank  v.  Saxon,  352  F.2d  267  (4th  Cir.  1965).  In 
the  latter  case,  the  majority  held  that  the  Comptroller  of  Currency  could  authorize 
establishment  of  a  branch  of  a  national  bank  without  first  affording  a  hearing,  even 
thuuph  a  competitor  had  a  rigl-t  to  judicial  review  of  that  decision.  Cf.  Freedman, 
Administrative  Prncedtirc  and  the  Control  of  Foreign  Direct  Investment^  119  U.  Pa. 
L.  Kkv.  1,  70-71  (1970).  In  Data  Processing,  the  Supreme  Court  did  not  consider 
whclher  plaintiff  had  a  right  to  a  hearing  before  the  Comptroller  prior  to  the  issuance 
of  rcgiilatjiins  that  might  afTcct  its  interest.  Association  of  Data  Processing  Serv. 
Orsanizaiions  v.  Camp,  397  U.S.  150    (1970). 

i05  429F.2dat  737. 

'07  /,/.  The  likelihood  in  many  cases  that  only  a  hearing  will  cure  an  erroneous 
denial  of  inlcrviiitloii  strengthens  the  argument  that  denial  should  be  immediately 
aiMHil.d>!o  to  ilu-  full  agency  and  thereafter  to  tiie  court  of  appeals.  See  Note, 
/»!/.  i.v»;/i\'n /-v  VV.iVi/  Parties  in  Federal  Adminislralive  Proceedings  42  Notre  Dame 
L.wv.  71.  "(1-77  (P'tio).  ' 

lo"-  429  F.2d  at  738. 

io»/,/.  at  738-39. 

'10/,/.  at  739;  <:/  notes  374-76  infra  &  accompanying  text.  Thus  an  individual 
welfare  rec.p.ent  m.ght  properly  be  denied  intervention  in  favor  of  the  S  oS 
Welfare  Rights  Organization  and  its  state  counterpart  ^National 

^'1  See  note  101  supra  &  accompanying  text. 
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witnesses  and  to  cross-examine  witnesses  for  other  parties  "  "=  that 
these  g'-oups  were  not  entitled  to  participate  in  informal  negotiations 
between  HEW  and  the  states,  and  that  the  Secretary's  right  to  termi- 
nate a  hearing  upon  his  determination  that  conformity  had  been  reached 
would  be  unaffected.  The  court  further  emphasized  that  the  problems 
of  extended  cross-examination  and  introduction  of  testimony  irrelevant 
to  the  issues  before  the  agency  should  be  controlled  by  the  hearin- 
examiner.  "  ** 

Weljare  Rights,  then,  is  a  good  summary  of  the  law— and  the  con- 
fusion—regarding the  relationship  between  standing  to  obtain  review 
and  standing  to  intervene.  In  cases  where  a  hearing  is  held  -roups 
meeting  the  Data  Processing  test  for  review  have  standing  to  intervene 
to  the  extent  necessary  to  make  the  right  of  review  effective.  Ilavin- 
established  that  principle,  the  court  in  Wcljarc  Rights  proceeded  to 
dehne  the  procedural  rights  that  would  make  the  right  of  review 
effective  under  the  circumstances  presented,  carefully  preserving  to  the 
agency  the  power  to  limit  intervention  to  particularly  representative 
groups,  to  exclude  repetitive  or  irrelevant  testimony,  and  to  exclude 
mtervenors  from  private  informal  negotiations.  The  court  established 
no  precise  formula  from  which  tlic  nature  and  extent  of  an  intervener's 
I'rocedural  rights  may  be  derived. 

Because  the  problems  of  intervention  before  courts  and  a-encies 
are  frequently  similar,  an  examination  of  rule  24  of  the  Federaf  Rules 
of  Civil  Procedure  and  its  shortcomings  may  reveal  some  principles 
equally  applicable  to  agencies."^  To  the  extent  that  a  group  would 
have  standing  under  the  Data  Processing  test  to  initiate  review  of 
agency  action,  it  would  seem,  at  first  blush,  that  it  should  be  allowed  to 
intervene  in  review  initiated  by  another.      Rule  24,  however,   seems 

3  12  429  F.2dat739. 

113/j,  at739n.46. 

3  1*  There  are  of  course  considerations  wl.ich  arc  unique  to  intervention  before 
ccurts.  .  A  prospective  intervenor  may  be  bound  by  tlic  judgment;  lie  may  have  a 
rtiated  claim  or  defense  which  might  be  prejudiced  if  he  were  not  allowed  to  intcr- 
V(ne,  or  which  miglit  avoid  duplication,  delay,  or  inconsistent  results  if  tried  v.ith 
the  original  case.  In  diversity  cases;  he  would  have  to  meet  jurisdicticjiial  re<|uire- 
ments.  See  Shapiro,  supra  note  37,  at  731-34.  Given  the  limited  scope  of  review, 
see  notes  135-5.T  injra  &  accompanying  text,  and  the  C()n':ern  it  reflects  that  cmnts 
should  not,  indeed  cannot,  perform  the  tasks  of  the  agency  de  novo  on  appeal,  perhaps 
the  only  inquiries  of  the  court  should  be  whether  the  interest  of  the  party  :il lacking; 
the  agency  decision  should  have  been  considered  by  the  agency  and  in  fact  was  not, 
ai  d  whether  there  was  substantial  evidence  in  favor  of  other  interests.  The  limited 
scope  of  judicial  inquiry  might  thus  reduce  the  need  for  full  representation  of  all 
p.-rties  appearing  before  the  commission,  though  the  need  obviously  varies  with  the 
nrture  of  the  agency  action  under  review.  Covipare  Calvert  Cliffs'  Coordinating 
Comm.  v.  AEC,  449  F.2d  1109  (D.C.  Cir.  1971),  in  which  the  central  queslion— 
whether  the  essentially  procedural  rules  promulgated  by  the  AEC  fully  complied  with 
the  purpose  of  the  National  Environmental  Policy  Act  of  1969  §  102(2),  42  U.S.C. 
§4332(2)  (1970) — could  arguably  have  been  decided  without  extensive  participation 
bv  power  companies  (although  in  fact  one  company  did  intervene  and  several  others 
fi'led  briefs  as  amici),  with  Scenic  Hudson  Preservation  Confcrourp  v.  WC.  4=^3  I-' ::'! 
4<.3  (2d  Cir  1971)  in  which  resolution  of  the  complicaied  factual  issues  mvolvcd  m 
tl  e  court's  review  'oi  the  record  was  arguably  facilitated  by  extensive  participation 
by  third  parties. 
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considerably  more  restrictive.""  Professor  Shapiro  has  criticized  the 
present  rule  on  tiie  ground  that  intervention  as  of  right  under  rule 
24(a)  may  be  granted  too  freely  to  certain  intervenors  ""  while  the 
scope  of  permissive  intervention  under  rule  24(b)  is  too  limited,  and 
restricts  the  scope  of  intervention  by  public  interest  groups  or  "private 
attorneys  general."  "^  He  has  proposed  a  functional  approach  to  per- 
missive intervention  which  would  consider 

(1)  the  nature  and  extent  of  the  applicant's  interest  in  the 
subject  matter  of  the  action  and  the  degree  to  which  the  dis- 
position oi  the  action  may  as  a  practical  matter  impair  or 
impede  his  ability  to  protect  that  interest;  (2)  the  adequacy 
of  representation  of  the  applicant's  interest  by  existing  parties; 
(3)  the  relationship  of  the  applicant's  claim  or  defense,  if  any, 
to  the  subject  matter  of  the  action;  (4)  the  avoidance  of 
multiplicity  of  actions;  (5)  whether  the  intervention  will  un- 
duly delay  or  prejudice  the  adjudication  of  the  rights  of  the 
original  parties;  and  (6)  the  contribution  the  applicant  may 
make  to  the  just  determination  of  the  issues."^ 

Shapiro  would  also  give  the  court  wide  discretion  to  limit  the  scope  of 
permissive  intervention  and  intervention  as  of  right,  and  would  make 
denial  of  either  innnediately  appealable."®  An  appeal  would  not  stay 
proceedings  unless  so  ordered  by  a  court. ^"**  Under  the  present  rule 
24(a),  the  fact  that  the  potential  intervener's  interest  is  adequately 
represented  by  existing  parties  is  a  ground  for  denying  intervention 
altogether;  Shapiro's  proposal  might  permit  informal  or  limited  inter- 
vention as  an  alternative  to  outright  denial.  It  seems  clear,  however, 
that  under  either,  meeting  the  Data  Processing  test  alone  does  not  auto- 
matically confer  a  right  to  intervene  in  a  court  proceeding,  or,  as  Wel- 
fare Rights  indicates,  in  an  administrative  proceeding. 

115  Feo.  R.  Civ.  V.  24: 

(a)   Intervention   of   Riglit.     Upon   timely  application  anyone   shall    be   per- 
mitted to  intervene  in  an  action:    (1)   when  a  statute  of  tlie  United   States 
confers  an  tinconch'tiona!  right  to  intervene ;  or  (2)  when  the  applicant  claims 
an   interest   relating  to   the  property  or   transaction  which  is  tlie  subject  of 
the  action  and  he  is  so  situated  that  the  disposition  of  the  action  may  as  a 
I>ractHal  ninttcr  impair  or  impede  Iiis  al.ihty  to  protect  that  interest    unless 
the  applicant  s  mtcrcst  is  adequately  represented  by  existing  parties     ' 
(1.)    rern.issivc  Intervention.     Upon  timely  application  anyone  may  be  ner- 
nnltcd  to  mfervcne  in  an  action:    (1)    when  a  statute  of  the  United  States 
confers  a  condition.;iI  nght  to  intervene;  or  (2)  when  an  applicant's  claim  or 
defense  and  tlic  mam  action  have  a  question  of  law  or  fact  in  common 
In  exercisinp  its  discretion  the  court  shall  consider  wheUier  the  intervention 
wdl.uiululy  delay  or  prejudice  the  adjudication  o/the  rights  of  K  odgS 

^^^  -«5c.  Shapiro,  sut.ra  note  ^7,  at  757-59;  ./.  notes  625-40  infra  &  accompanying 

^"Sce  Shapiro,  supra  note  37,  at  758. 
"»/./.  at  762. 

"0  Mat  762-63. 
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C.  Pursuing  "The  Public  Interest" 

1.  The  Decisionmaking  Model 

The  agencies  here  considered  are  charged  to  act  in  accordance  with 
the  pubhc  interest. ^^^  This  bare  mandate  is  vague;  at  times,  it  is 
misleading.  Criticisms  of  current  agency  practice  and  attempts  to  de- 
fine the  pubhc  interest  in  the  administrative  context  have  largely  focused 
upon  devising  procedures  whereby  "better"  decisions  may  be  derived, 
rather  than  dictating  the  substantive  norms  that  are  most  "in  the  public 
interest"  in  specific  contexts.  Charles  Reich,  for  example,. argues  that 
the  federal  agencies,  apparently  defining  the  term  "public  interest"  to 
mean  the  harmonious  balancing  of  as  many  of  the  competing  or  con- 
flicting interests  as  possible  in  a  specific  factual  context,'""  contribute 
to  the  "central  myth  .  .  .  that  decisions  concerning  planning  and  allo- 
cation can  be,  and  are,  made  on  an  objective  basis."  '"'  Adjudicatory 
procedure  enhances  the  myth,  by  giving  the  impression  that  value 
choices — "what  kind  of  televisioii  programs  Boston  should  have,"  for 
example — can  be  decided  before  agencies,  as  issues  of  fact  are  tried  to 
courts  of  law.^"*  The  adjudicative  process,  with  its  ad  hoc,  passive 
mediation  of  the  powerful  private  economic  interests  which  customarily' 
present  themselves  before  it,  according  to  rules  of  procedure  which  tend 
to  foreclose  consideration  of  unargued  alternatives  or  attention  to  un- 
represented interests,  inhibits  the  independent  formation  of  general 
policies.'"^  Reich  views  the  administrative  process  as  fundamentally 
conservative  and  responsive  only  to  inmiediate  pressures.^"''  He  urges 
that  it  has  a  responsibility  for  wide-ranging,  independent,  innovative 
planning,  which  can  be  fulfilled  in  part  by  a  broader  definition  of  the 
issues  each  agency  must  consider  and  by  a  much  broader  spectrum  of 
information  upon  which  to  base  its  value  choices. 

Reich  implies  a  proposition  that  needs  to  be  articulated  more  pre- 
cisely and  forcefully.  In  a  highly  pluralistic  society  such  as  ours,  it  is 
almost  impossible  to  say  that  there  is  a  unitary  public  interest  or  that 
any  proposed  action  is  a  priori  in  the  public  interest.'"^     Apart  from 

12'  See,  e.g.,  47  U.S.C.  §303  (1970)  (FCC). 

122  Reich,  sufra  note  16,  at  1234. 

123 /<;.  1235. 

^^*  Id.  Some  early  theorist?,  and  especially  Max  Weber,  viewed  the  purpose 
of  the  administrative  process  as  the  expert  formulation  of  a  system  of  rules,  based 
upon  general  principles  implicit  in  the  social  structure  or  defined  by  the  lecislative 
branch,  to  be  applied  to  specific  cases.  See,  e.g.,  G.  Berkley,  Tiif.  Ad-ministkative 
Revolution  8-9  (1971).  Tiie  neutral  development  and  application  of  a  national 
policy  might,  under  this  view,  be  imiieded  if  an  agency  were  to  respond  to  sectional 
interest  groups. 

125  Reich,  supra  note  16,  at  1238-39. 

126 /rf.  1239. 

127  The  only  arguably  neutral  criterion  of  the  public  interest  would  seem  to  be 
whether  a  perfectly  generalizable  effect  felt  by  all  citizens  is  "helpful"  or  "harmful." 
Assume  that  the  lives  of  citizens  of  a  country  must  be  preserved.  Universal  distribu- 
tion of  a  vaccine  needed   to   forestall  an   epidemic   is   in   the   public   interest,   while 
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the  obvious  minimal  function  of  the  term  as  a  sjinbol  or  "facade  for 
special  interests  and  partisan  position  in  the  political  battle"  '-"  and 
the  tautology  that  the  public  interest  is  what  the  agency  charged  to 
act  in  the  public  interest  defines  it  to  be.  there  seem  to  be  three  views 
of  decisionmaking  in  the  public  interest— those  Glendon  Schubert  calls 
"rationalist."  "idealist,"  and  "realist"— which  have  served  as  bases  for 
models  of  the  administrative  process : 

The  rationalists  .  .  .  envisage  a  political  system  in  which 
the  norms  are  all  given  .  .  .  and  the  function  of  political  and 
bureaucratic  officials  alike  is  to  translate  the  given  norms 
into  specific  rules  of  governmental  action.  The  idealists  .  .  . 
conceive  of  the  decision-making  situation  as  requiring  the 
exercise  of  authority  to  engage  in  social  planning  by  clarify- 
ing a  vague  criterion.  The  realists  .  .  .  state  that  the 
function  of  public  officials  is  to  engage  in  political  mediation 
of  disputes;  the  goals  of  public  policy  are  specific  but  in 
conflict.'^" 

Schubert  characterizes  rationalists  as  "propublic,  proparty,  and 
anti-interest  group."  They  believe  in  the  "popular  will,"  which  they 
determine  either  through  the  outcome  of  the  contests  of  a  strong  two- 
party  system  or  directly  by  consulting  public  opinion.  "In  both  in- 
stances, administrators  and  judges  are  supposed  to  exercise  technical 
discretion  [discretion  to  define  the  means  but  not  the  goal]  to  carry  out 
norms  which  they  do  not  make,  but  which  are  supplied  to  them  in  the 
form  of  constitutional  provisions,  statutes,  and  executive  orders."  ^^" 

Idealists  are  "propublic,  antiparty,  and  anti-interest  group."  They 
conceive  of  the. public  interest  in  terms  of  a  substantive  natural  law, 
which  may  or  may  not  be  perceived  by  the  public  itself,  and  are 
only  in  that  sense  "propublic."  The  public  interest  "is  what  the  elite 
thinks  is  good  for  the  masses,"  and  the  administrative  process  entails 

turniri!,'  the  country's  military  forces  on  the  civilian  population,  even  to  preserve  the 
stability  of  a  country's  political  structure,  is  not.  But  such  unitary  imperatives  are  rare 
in  modern  pluralistic  societies,  as  arc  effects  as  generalizable  as  those  of  plague 
and  civil  war.  Theorists,  such  as  Jeremy  Bentham,  who  posit  the  public  interest  to  be 
the  sum  of  all  private  interests  (the  latter  being  widely  defined  to  include  aesthetic, 
moral,  and  kindred  interests  of  individuals,  as  well  as  the  more  traditional  "legal" 
interests  such  as  a  contractual  right)  find  it  difficult  to  explain  the  source  of  decision- 
making rritiii.n  apiiliid  by  an  adnn'nistrative  body  to  achieve  a  balance  in  a  particular 
case.  .SV<-  J.  Hkmmam,  A  Fracmknt  on  Govi;hnmi-.nt  and  Pkinciples  and  Morals 
w  I.K.i.iAiiuN  126  (1  vol.  cd.  19-18);  note  122  siifra  &  accompanying  text.  See 
i/.n,-n,i/y  N'uMD.s  V:  TiiK  I'ri.i.ic  Intkricst  (C.  Fricdrich  cd.  1962)  fiiereinafter  cited 
as  NoMns  V  |. 

JBH  l.ricilrich,  Preface  to  Nomos  V,  supra  note  127,  at  vii. 

'3<' .SchiilxTt,  Is  There  a  Public  Interest  TlieorvT  in  Nn\fo«  V  r,,/,^^  „^.  n-r 
at  16-1.  See  also  Scln,U-n.T,,e  PuOlic  Interest"  in  'LlSf^ZeDecZn  SS' 
Iheorem,  I  heosofhy,  or  Theory r,  51  Am.  Pol.  Sci.  Rev   346  ^^^^yr"*°'^  ^^""'"S- 

at  lai-Sc^"'"''"''  ''  '^'""  "  "'"^^'^  ''"^^"'  ^^-'■^''  -  Nomos  V,  'supra  note  127. 


294 


^^^^J  PUBLIC  PARTICIPATION  72S 

primarily  "the  exercise  of  craft  and  conscience"  ^^i  to  achieve  the  ad- 
mniistrator's  perception  of  that  good. 

Realists  are  prointerest  group,  and  tend  to  view  both  parties  and 
the  general  public  in  terms  of  their  constituent  groups.  Thev  view 
decisionmakmg  as  (1)  responding  to  pressures  actually  exerted  upon 
them  by  groups,  (2)  responding  to  interests  that  they  perceive,  but 
which  are  not  actively  pressed  upon  them,  in  addition  to  those  pressures 
actually  exerted,  or  (3)  independently  determining  goals  based  upon 
what  they  conceive  to  be  an  ideal  balancing  of  the  interests  and  pres- 
sures they  perceive.  This  third  variant  differs  from  the  idealist  view 
only  in  that  these  realists  make  an  effort  to  ascertain  the  desires  and 
needs  of  the  interest  groups  they  perceive,  and  hence  this  variant  is 
less  inherently  conservative  than  the  first,  which  looks  to  existing  pres- 
sures and  their  relative  strengths,  thereby  favoring  the  status  quo. 

Schubert  associates  these  realist  attitudes  toward  the  adminis- 
trative process  with  what  he  calls  the  due-process-equilibrium  model. 
Tts  basic  principle  is  that  "decisions  reached  as  a  result  of  .  .  .  full 
consideration  [of  all  available  relevant  information,  including,  in  ap- 
propriate contexts,  opinion]  are  more  likely  to  meet  the'" test  of 
equilibrium  theory— i.e.,  'satisfaction,'  acceptance,  and  the  like— and  do 
so  most  of  the  time  .  .  .  ."  ^^2  i^^^cisions  in  the  public  interest  result 
from  the  application  of  proper  procedures.  Thus,  the  model  concen- 
trates on  decisions  that  are  "acceptable,"  rather  than  decisions  that  are 
"right"  in  an  abstract  sense :  the  emphasis  is  on  procedures  more  than 
on  underlying  norms  or  values. 

The  due-process-equilibrium  model  of  administrative  decision- 
making, and  the  definition  of  the  public  interest  derived  therefrom,  seem 
the  most  workable.  There  is,  of  course,  no  way  this  highly  abstract 
model  can  be  proved  "correct"  or  "incorrect" ;  perhaps  the  only  relevant 
questions  about  it  are  whether  it  has  an  internal  logic,  whether  it  makes 
provision  for  all  relevant  variables,  and — since  it  is,  after  all,  an  ideal — 
whether  it  seems  reflected  in  the  thinking  of  people  with  practical  ex- 
perience in  the  area.^^' 

131  W.  166-67. 

132  Id.  170-71. 

133  Reich,  under  tliis  analysis,  initially  seems  part  idealist,  part  realist.  ITe  seems 
ar»  idealist  in  that  he  wants  tlie  agencies  to  e.xercisc  broad  ijluuiiing  powers  insulated 
from  immediate  pressures.  His  more  specific  proposals — broader  sets  of  criteria  for 
the  agencies  to  consider,  increased  public  participation  in  aKcncy  procecdin^js,  aclvisory 
hearings,  institutionalized  representation  of  previously  unrepresented  interests — seem 
those  of  a  realist  intent  on  improving  a  basically  sound  system.  His  view  of  decision- 
making, then,  is  probably  closer  to  the  third  realist  variant.  Similarly,  FCC  Copimis- 
sioncr  Johnson's  suggestions  go  to  improving  FCC  procedure  by  insulating  the  Com- 
mission from  unduly  concentrated  influence  by  any  particular  interest,  by  increasing 
the  informational  inputs  through  encouragement  of  participation,  by  improving  jts  in- 
vestigatory facilities,  by  obtaining  as  many  "expert"  points  of  view  as  possible  jjefore 
making  wide-ranging  policy  decisions,  and  by  reducing  regulatory  delay.  Scq  pcn- 
erally  Johnson,  supra  note  17.  His  suggestions,  like  Reich's,  imply  an  assuniption 
that  the  due-process-equilibrium  model  will  be  viable  if  the  process  afforded  w  fair, 
that  is,  if  all  interests  affected  by  a  decision  are  allowed  tq  present  information  (in- 
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The  source  of  the  decisionmaker's  values  is  the  central  problem 
of  this  model.  Because  it  draws  on  the  judicial  model,  it  assumes 
certain  judicial  qualities  in  the  decisionmaker,  most  notably  a  degree  of 
impartiality  toward  or  insulation  from  the  parties  before  him.  But  the 
model  also  contemplates  that  agency  independence  and  expertise  will 
prevent  the  decisionmaker  from  being  too  much  bound  by  precedent.  It 
invests  him  with  more  discretion,  not  always  exercised,  to  formulate 
policy  than  his  judicial  counterpart :  he  is  free,  to  some  extent,  to  choose 
his  own  values.  This  problem  is  especially  characteristic  of  the  third 
variant  of  realist  decisionmaking. 

Ultimately,  Congress  and  the  courts  retain  great  power  to  dictate 
values  to  agency  decisionmakers,  a  power  which  may  be  more  fre- 
quently exercised  in  the  future.     Congress,  in  supplying  only  the  bare 
mandate  to  act  in  the  public  interest,  has  not  historically  concerned 
itself  with   providing   specific   values   for   decisionmakers.      Recently, 
however,  popular  concern  over  environmental  damage  has  led  Congress 
to  attempt  to  provide  a  more  specific  value  in  this  area.     The  National 
Environmental   Policy  Act    (NEPA)  ^^^  purports  to  force  decision- 
makers to  include  among  their  values  a  concern  for  preventing  further 
damage  to  the  environment.     The  resistance  that  has  met  the  NEPA 
leads  one  to  doubt  that  values  can  be  effectively  imposed  in  this  broad 
manner.     With  the  exceptions  of  radical  restructuring  of  the  agencies, 
and  of  informal  mechanisms  of  control  exercised  by  Congress  and  the 
President  (such  as  budget  allocations  and  appointment  of  personnel), 
ca?c-by-case  examination  by  the  courts  may  provide  the  only  effective 
review  of  agency  value  choices. 

Traditionally,  the  courts  have  been  reluctant  to  impose  values  upon 
agency  decisionmakers.  They  have,  for  example,  found  agCncy  imple- 
mentation of  the  NEPA  deficient  in  several  instances.^^^  But,  because 
of  largely  self-imposed  limitations  upon  their  own  power  to  review  ad- 
ministrative decisions  and  thereby  substitute  their  own  judgment,  courts 
have  at  most  demanded  strict  adherence  to  procedure,^^"  or  strict  con- 

chidiiip  wlicrc  apiiropriatc,  opinion)  to  the  decisionmaker.  Former  FTC  Commis- 
M..nrr  Kln>;.n  .sc-n.s  more  ll.c  rntion.ilist  in  that  he  would  increase  the  accountability 
nL  ,  T"""'°"  '°  ""  ^  '■"'^''^"t  ="^1  Congress.  He  is.  however,  dealing  witJ  an 
rnW?l.-?  "^  '■''"'"'',  ^•■']V'°^y/'-o'"'l'it'0"S-  and  he  does  concede  that  the  FTC's 

"r/r.e  5K3';X"""  '  ""''^  ^^  decentralized  and   opened   to  more  points   of  view! 
J^MJ  U.S.C.  §M321-47  (1970). 

r.-r  Vo-l'V'"'/"'  P''^^;*  Ch'^*'  Coordinating  Comm.  v.  AEC    449  F2d   lino   (r>r 

Oct    S      oVlP'T""""  ^"''  ^"'^J'^-'!''  ^^«IH'"sihility  V.  Scaborg   No  VVl/ii  /d  C   ci?' 
uct.  .s,  V)7\).     J'or  accounts  of  (he  effect  of  t'm  MPPa   ;„   '  •         ■     ^^■^-  '-"^•. 

issues   ihc  agency  must  consider    or    n;,?.rhc-         ^  '"  '"•^''easing  the  number  of 

alternative  nLlcs'^of  aclion    s  e  ."^ote    800  oIl^T'fj  S'^^ '"''^"'"^'"^^  '°  ^""P'^^^ 
"""Section  \(\->  of  MPPA  .  °""  ""*•  ^':"  «"/'^«  &  accompanymg  text. 

adverse  -vilo;:/emar'eE  .nd 'dTcu;;"nrtern^^^  ''^'  '"u'""^*^'  ^^^'^--^  «^^«^ 
the  ultimate  issue  whether  a  project  sho,  Id  t^undlVTl '°  "^^  """"^'^^  ^^''°"-  O" 
the  assessment  and  weighing  of  Si2  f"ctor^  ^S  .1  f"  ?'  "'^^^  ^  "'^«^'-  involving 
ever,  (he  court  has  a  rl.polMhihV  t^dSi  no  wifnH '' \  ""'^''''"  ^  ''""■^^d.  How- 
fully  and  in  good  faith  followed  The  procure  con  emnL.H  k^'^"'"  '"^'''^^d  have 
Conmnttcc  for  Nuclear  ResDonsihilJfv  I  c  k  <^°"^""P'ated  by  Congress  .  . 
Oct.  5.  1971)  (footnote  omSj."^''"^  "•  ^^^''°^^-  ^o.  ll-mz,  at  h   (D.C.  C.V.. 
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struction  of  an  agency's  statutory  authority.^^^  What  prevents  courts 
from  going  further?  The  APA  provision  for  review  is,  on  its  face,  quite 
broad. ^^^  Unless  otherwise  provided  by  law,  questions  of  "law"  are 
for  the  courts,  questions  of  "fact"  for  the  agency,  reviewable  by  the 
courts  only  when  "unsupported  by  substantial  evidence,"  ^^^  or  lacking 
a  rational  basis.""  Professor  Jaffe  defines  a  finding  of  fact  as  "the 
assertion  that  a  phenomenon  has  happened  or  is  or  will  be  happening 
independent  of  or  anterior  to  any  assertion  as  to  its  legal  effect."  "^  If 
this  test  were  strictly  applied,  there  would  be  little  agency  decision- 
making that  could  withstand  characterization  as  questions  of  law  or 
mixed  questions  of  law  and  fact,  both  of  which  arc  within  a  court's 
competence  to  decide."^  Jaffe  argues  that,  eyen  though  many  agency 
decisions  are  not  findings  of  fact  under  his  definition,  "the  legislature 
in  realizing  its  [statutory]  purposes  has  chosen  to  work  through  an 
administrative  agency,  and  so    (presumptively,  as  we  have  said)    to 

13''  See,  e.fj..  Citizens  Comm.  for  the  Hudson  Valley  v.  Volpe,  302  F.  Siipp.  1083 
(S.D.N.Y.  1969),  aff'd,  425  F.2d  97  (2d  Cir.),  cert,  denied.  400  U.S.  949  (1970) 
(construction  of  expressway  enjoined  because  part  of  structure  was  a  "dike"  which 
required  specific  congressional  approval  under  the  statute). 

138  Administrative  Procedure  Act  §  10(e),  5  U.S.C.  §706   (1970): 

To  the  extent  necessary  to  decision  and  when  presented,  the  reviewing 
court  shall  decide  all  relevant  questions  of  law,  interpret  constitutional  and 
statutory  provisions,  and  determine  the  meaning  or  applicability  of  the  terms 
of  an  agency  action.    The  reviewing  court  shall — 

(1)  compel  agency  action  unlawfully  withheld  or  unreasonably 
denied ;  and 

(2)  hold  unlawful   and   set   aside  agency  action,   findings,   and 
conclusions  found  to  be — 

(A)  arbitrary,  capricious,  an  abuse  of  discretion,  or 
otherwise  not  in  accordance  with  law  ; 

(B)  contrary  to  constitutional  right,  power,  privilege, 
or  immunity ; 

(C)  in  excess  of  statutory  jurisdiction,  authority,  or 
limitations,  or  short  of  statutory  right; 

(D)  without  observance  of  procedure  required  by  law; 

(E)  unsupported  by  substantial  evidence  in  a  case  sub- 
ject to  sections  556  and  557  of  this  title  or  otherwise  reviewed 
on  the  record  of  an  agency  hearing  provided  by  statute;  or 

(F)  unwarranted  by  the  facts  to  the  extent  that  the 
facts  are  subject  to  trial  de  novo  by  the  reviewing  court. 

In  making  the  foregoing  determinations,  the  court  shall   review  the 
whole  record  or  those  parts  of  it  cited  by  a  party,  and  due  account 
shall  be  taken  of  the  rule  of  prejudicial  error. 
There  are,  of  course,  instances  where  this  standard  is  made  inapplicable  to  agency 
action  by,  for  example,  a  more  restrictive  statutory  provision  for  review.     See  gen- 
erally 4  K.  Davis,  supra  note  23,  §§28.09-.16. 

139  5  U.S.C.  §706(2)  (E)  (1970). 

140  See  4  K.  Davis,  supra  note  23,  §  30.05. 

1*1  L.  Jaffe,  supra  note  33,  at  548  (emphasis  omitted). 

142  Very  rarely  is  a  finding  purely  a  finding  of  fact  under  JafTe's  formulation;, 
only  in  instances  where  Congress  has  provided  a  very  specific  definition  of  the  public 
interest  in  a  given  context  (for  example,  a  prohibition  against  certain  concentrations 
of  pollutants  in  smoke  emissions  and  a  specification  of  a  penalty)  could  an  agency 
determination  (for  example,  that  there  had  been  a  violation  of  the  prohibition)  be 
considered  purely  a  finding  of  fact. 
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confer  on  it  sonic  policy-niakini,'  function,"  and  that  "[t]his  discretion 
should  normally  be  pcriniftod  to  function  short  of  the  point  where  Uie 
court  is  convinced  that  the  purpose  of  the  statute  is  contradicted."  "' 
Conf;rcss  in  providing  its  characteristically  broad  mandates  to  the 
agencies  and  ccpially  broad  standards  of  judicial  review,  has  left  it  to 
the  agencies  in  the  first  instance  to  determine  many  norms,  and  to  the 
courts  to  determine  at  least  the  outer  limits  of  agency  discretion  in 
this  regard.  If  the  courts  were  to  attempt  to  usurp  the  value-deter- 
mining functions  of  the  agencies  totally,  Congress  might  respond  by 
delimiting  much  more  specifically  and  narrowly  the  review  or  the 
courts'  jurisdiction."* 

Judicial  unwillingness  to  decide  mixed  questions  of  law  and  fact 
may  rest  on  considerations  less  compelling  than  the  ultimate  power  of 
Congress  to  restrict  review  to  so-called  constitutional  and  jurisdictional 
facts. "°  Professor  Davis  argues  diat  "in  numerous  cases  the  Supreme 
Court  has  customarily  classified  questions  of  application — so-called 
'mixed'  questions  of  law  and  fact — as  (juestions  of  'fact'  whenever  it* 
has  seen  fit  to  limit  review;  in  other  words,  the  Court  has  often  used  a 
practical  or  policy  approach  to  the  law-fact  distinction  and  has  often 
rejected  the  literal  or  analytical  approach."  "®  Lower  federal  courts 
are  presumably  even  more  likely  to  make  result-oriented  characteriza- 
tions of  questions  as  "legal"'  or  "factual."  Davis  explores  at  length  the 
reasons  which  might  lead  a  court  to  make  one  characterization  or  the 
other.  The  main  reason  for  not  substituting  judgment  is  a  court's 
feeling  that  the  question  or  value  choice  is  "peculiarly  within  the 
agency's  competence  and  not  especially  within  the  competence  of  the 
reviewing  court."  ^*^    In  cases  where  judicial  judgment  has  been  sub- 

I'^I..  Jaifk,  Mi/^ra  note  33,  at  573  (cmphasi.s  in  original).  Jaffe  does  not  deny 
that  cdiiits  rclaiii  tlic  f<ii-icrr  to  review  .such  dcci.sions  :  "[t]hc  judgiiieiit  of  the  expert 
in.ny  .  .  .  he  relevant  lo  (lie  deci.sion,  but  it  cannot  by  reason  of  its  'pure'  quality, 
its  speciHcally  expert  character,  transform  a  question  of  law  into  a  question  of  fact 
and  so  insulate  the  decision  from  legal  judgment."  Jaffe,  Judicial  Revinv  Oiicstion 
of  Laxi;  69  IIakv.  L.  Rev.  23",  269  (1955).  ' 

n970)^-'^^'    ■^^"'"'^''^   Selective    Service   Act   of    1967,    50    U.S.C.    App.   §  460(b)  (3) 

No  judicial  review  shall  be  made  of  the  classification  of  or  processing  of  any 
registrant  by  local  boards,  appeal  boards,  or  the  President,  except  as  a 
cIcienM-  to  a  rrnumal  prosecution  instituted  under  [50  USC  Arp  S4621 
aller  the  re^tislraut  has  responded  either  amrmatively  or  negatively  to  an 
ouU-r  to  report  f„r  nduciou  .  .  .  :  Provided,  That^such  re^yiew  shal^  go 
o  the  <puM,on  of  the  jurisdiction  herein  reserved  to  local  boards  appeal 
K.ard.s,  an.I  he  President  only  when  there  is  no  basis  in  fact  for  the  cl'assFfi^ 
tion  assifTiK-d  to  .such  registrant  ciassinca- 

L.r"..'9Sc^9S) '"''""'  ''""'"'■•  ^"-"""--^  ««^  JurisJicticu^l  Fact,  70  Harv. 

"0  4  K.  Davi.s,  stt/'ra  note  23,  §30.01,  at  190. 

»-«T/,/    i9i_     j„    ,|,g   environmental   area    at   least    cr,„,„   r. 
only  effective  means  of  vindicating  the  pubHc  intereJ;  .'<=  K     ^°"''"?"fa'ors   feel   the 
scope  of  judicial  review  so  that  Courts  r^ay  reach  ?L2^-.'^'*^'o'"^  "^''^^"y  ^he 
D....o:.c  x„.  E.vt«o.M..x  108-74  (197rj;1?vt  W  S^.f^i/-' i;^-: 
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stituted,  the  reasons  for  the  substitution  usually  are  not,  and,  Davis 
suggests,  "probably  ought  not  to  be  articulated."  "*  The  judge  may 
be  familiar  with  an  agency  and  trust — or  distrust  ^^" — it ;  he  may  sense 
injustice  in  a  particular  case  which  might  lead  to  a  closer  examination 
of  the  record  and  occasionally  to  a  decision  on  the  merits;  he  may  be 
unfamiliar  with  the  technology,  or  the  case  may  appear  to  be  sui  generis 
and  the  complaining  party's  grievance  unappealing,  and  he  may  con- 
clude that  there  are  other  tases  more  deserving  of  attention;  he  may 
disagree  with  the  underlying  policy  he  perceives  in  a  decision;*'"''  he 
may  feel  the  agency  should  be  left  alone  while  it  explores  an  undeveloped 
area  within  its  policymaking  competence ;  or  he  may  be  influenced  by  a 
number  of  other  factors.*^* 

Courts,  then,  have  the  power  to  substitute  their  judgment  for  the 
agency's  in  making  value  choices.  They  have  not,  however,  done  so  in 
most  of  the  cases  considered  in  this  Comment ;  *^-  rather,  they  have  used 
less  drastic  means  calculated  not  to  deprive  the  agencies  of  their  power 
to  "-enerate  policy  but  to  influence  its  exercise  indirectly.^'^''  A  court's 
decision  requiring  of  an  agency  the  most  scrupulous  adherence  to  pro- 
cedure and  liberally  construing  provisions  investing  the  agency  discre- 
tion to  grant  procedural  privileges  may  of  course  suggest  to  the  agency 
that  it  alter  its  decision  on  the  merits  lest  the  court  be  moved  to  reverse 
on  a  subsequent  appeal. *°*     A  court  may  believe  the  agency  has  inad- 

vicntal  Laivxcr  in  the  IVihlcrncss  oj  Administrative  Laiv.  70  Colum.  L.  Rev.  612 
(1970);  Rogers  &  Hcllcgcrs,  Book  Review,  119  U.  Pa.  L.  Rev.  lOSO  (1971).  The 
Second  Circuit  has  rejected  Sivc's  proposal  for  expanding  the  st.'.ndard  of  review. 
Scenic  Hudson  Preservation  Conference  v.  FPC,  453  F.2<1  463   (2d  Cir.  1971). 

1*^4  K.  Davis,  snl>ra  note  23,  §30.08,  at  233.  In  recent  cases  involving  the 
FCC,  the  D.C.  Circuit  has  been  less  than  reticent  in  stating  its  reasons  for  differing. 
See,  e.g.,  Business  Executives'  Move  for  Vietnam  Peace  v.  FCC,  4?()  F.2d  642  (D.C. 
Cir.  1971),  eert.  granted.  405  U.S.  953  (1972)  (No.  71-864)  ;  Onice  of  Communication 
of  the  United  Church  of  Christ  v.  FCC,  425  F.Zd  543   (D.C.  Cir.  1969). 

i''9Tlie  frcfiuency  of  reversal  of  FCC  decisions  recently  hy  the  D.C.  Circuit 
suggests  something  less  than  complete  faith  in  the  Commission's  policies  and  fair- 
ness.   Cf.,  e.g.,  notes  408-11  infra  &  accompanying  te.\t. 

^^0  See  FCC  v.  RCA  Comnnmications,  Inc.,  346  U.S.  86,  91  (1953)  :  "Since  tlic 
Commission  professed  to  dispose  of  the  case  merely  upon  its  view  of  a  princiiilc  which 
it  derived  from  the  [organic]  statute  and  did  not  base  its  cnmlusion  on  m.-iUers  within 
its  own  special  competence,  it  is  for  us  to  determine  \vliat  the  governing  principle  is." 

i5t  Sec  4  K.  Davis,  sufra  note  23,  §30.08  (1958  &  Supp.  1970). 

152  Perhaps  the  closest  a  court  has  come  to  taking  a  case  away  from  an  agency 
in  the  cases  considered  in  this  Comment  was  the  D.C.  Circuit's  disposition  of  the 
second  United  Church  of  Christ  appeal.  OtTice  of  Communication  of  the  United 
Church  of  Christ  v.  FCC,  425  F.2.1  543  (D.C.  Cir.  1969)  ;  see  notes  426-36  infra 
R-  acconipanvin'^  te.xt.  See  also  Business  E.xecutives  Move  for  Vietnam  Peace  v. 
FCQ450  F.2d  642  (D.C.  Cir.  1971),  cert,  granted,  405  U.S.  953  (1972)    (No.  71-864). 

153  Thus  Judge  Kaufman,  writing  of  the  Scenic  Hudson  case,  notes  768-84  infra 
&  accompanying  text,  speaks  of  "[p]ulling  out  many  of  the  wcai-ons  in  tlie  arsenal 
of  judicial  review  that  permit  a  court  to  skirt  the  question  whctlier  the  I'ederal  Power 
Commission  was  right  or  wrong."     Kaufman,  supra  note  16,  at  92. 

154  The  Second  Circuit  in  the  second  appeal  of  Scenic  Hudson  summarized  the 
coDious  record  compiled  from  the  hearing  on  remand  and  the  concessions  made  «o  tlic 
environmentalists,  recited  the  customary  language  dealing  with  review  of  questions 
of  fact    and  upheld  the   FPCs  decision.     The  concessions  did   substantially   r»:duce 
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vertently  or  deliberately  ignored  information  relevant  to  its  decision 
and  that  enforcing  a  procedural  requirement — such  as  the  impact  state- 
ment prescribed  by  the  NEPA  ''^^  or  a  public  interest  group's  interven- 
tion in  a  proceeding — is  the  only  viable  means  of  informing  the  agency. 
Finally,  a  court  may  wish  to  widen  the  scope  of  public  participation  in 
order  to  force  the  agency  to  articulate  the  logic  of  its  value  choices  in 
the  record  in  response  to  arguments  and  data  introduced  by  the  public 
participant.  The  record,  thus  augmented,  would  facilitate  judicial  re- 
view of  agency  policymaking. 

2.  Fuhlic  Interest  Groups 

If  Congress  and  the  courts  have  little  present  inclination  to  impose 
new   values,   or  priorities  among   values   already   held,   upon   agency 
decisionmakers,  members  of  the  general  public  seem  to  have  little  power 
to  do  so.    One  of  the  most  often  repealed  criticisms  of  agencies  is  that 
there  is  little  citizen  involvement  in  decisionmaking.^^"    In  terms  of  the 
due-process-equilibrium  model,  the  criticism  is  that  a  proper  equilibrium 
has  not  been  established  because  certain  interests  affected  by  the  de- 
cisions are  not  represented  before  the  decisionmaker,  who,  whether  or 
not  his  values  would  permit  a  sympathetic  consideration  of  those  in- 
terests if  they  were  represented,  gives  them  little  or  no  consideration  in 
fact.    In  theory,  an  office  within  the  agency,  such  as  the  Atomic  Safety 
and  Licensing  Board  of  the  AEC  -"^^  or  the  office  of  complaint  counsel 
in  the  FTC  ^'^  is  usually  supposed  to  represent  the  broader,  more  gen- 
eral interests  of  the  public  not  represented  by  the  regulated  interests. 
Often  these  offices  must  compromise  competing  policy  positions  ac- 
cording to  articulated  or  unarticulatcd  agency  priorities,  with  the  result 
that  no  one  position  is  argued  to  the  fullest.     Full  exploration  of  the 
information  that  n-.ight  be  adduced  to  support  each  competing  policy 
position,  or,  indeed,  the  very  knowledge  that  some  problems  and  policy 
positions  exist  at  all,   is  often   limited   by  lack  of  investigatory   re- 
sources.'^"   Consideration  of  some  policy  positions  might  be  foreclosed 
altogether  by  an  agency's  priorities  or  its  conception  of  its  jurisdic- 
tion.^'^*'    Some  policy  positions  favorable  to  certain  parties,  then,  are 
likely  to  be  ignored  unless  articulated  by  independent  spokesmen  skilled 
in  the  legal  argumentation  and  factual  presentation  that  are  at  the  heart 
of  administrative  decisionmaking. 


the  visual  impact  of  flic  project  on  the  landscape.    See  Scenic  Hudson  Preservation 
Conf.uMu-c  V.  FPC,  453  F.2d  463   (2d  Cir.  1971);  notes  777.  806-08  .Wra  &  Iccom- 

ICB  ^■j.f  note  136  .fi'/ra. 

^^^  Src  note  18  supra. 

lOT  Sec  notes  825-42  iiijra  &  accompanying  text. 

•"".Trr  i.oics  656-57,  685-86  infra  &  accompanying  text. 

»B0  Sec  note  24  suf>ra  &  accompanying  text. 

""iV^  e.g.,  noics  893-900  infra  &  accompanying  text 
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Public  interest  groups,  so  termed  largely  as  a  matter  of  conven- 
ience, attempt  to  serve  as  such  spokesmen.  They  serve  the  function  of 
what  may  be  called  "public  interest  representation"  before  agencies,  tliat 
is,  representation  of  an  otherwise  inadequately  represented  policv  posi-  " 
tion  (which  may  or  may  not  be  factually  supported  or  easily  susceptible 
of  factual  support)  formulated  to  promote  an  interest  zuhich  ivill  be  af- 
fected by  the  decision  to  be  made.  By  that  representation,  tlicy  enable 
the  agency  to  make  a  more  informed,  fuller  consideration  of  the  prob- 
lem before  it,  which  is,  in  terms  of  the  due-process-cqui!ibriuni  inudcl,'"^ 
more  in  the  public  interest.  Two  qualifications  should  be  noted.  First, 
the  function  of  public  interest  representation  may  be  served  by  others 
than  those  usually  identified  as  "public  interest  groups."  An  individual 
might  attempt  to  serve  such  a  function ;  for  example,  a  recent  law  school 
graduate  has  made  several  attemjjts  to  initiate  or  intervene  in  h'CC 
proceedings.-'**^  The  function  might  be  served  by  a  labor  union, "'^  a 
trade  association,^"  or  a  competitor.'""'  Second,  the  concept  of  an  "in- 
terest" is  as  broad  or  narrow  as  agencies,  courts,  and  Congress  choose 
to  make  it  in  any  given  case.  Individuals  and  groups  may  l^ie  said  to 
possess  numerous  narrowly  defined  interests,  many  of  them  competing 
or  conflicting:  everyone,  for  example,  presumably  has  an  interest,  in 
the  broad  sense,  in  avoiding  food  poisoning,  but  a  hypochondriac  might 
go  to  great  lengths  to  maintain  a  "proper"  diet  whereas  a  welfare  re- 
cipient might  get  only  what  food  stamps  could  provide.  This  Comment 
speaks  of  interests  in  the  broader,  more  abstract  sense — for  example, 
the  interest  of  the  public  in  general  in  clean  air — and  seeks  to  distin- 
guish such  abstract  interests  as  much  as  possible  from  policy  i)ositions 
calculated  to  advance  these  interests  in  a  specific  factual  ccjiilext.  Tims, 
the  interests  in  clean  air  might  be  advanced  by  a  number  of  alternative 
policy  positions  presented  by  a  number  of  diftercnt  spokesmen   m  a 

given  agency  context.^''" 

Under  the  above  definition,  a  public  interest  group  need  not  have 
an  interest  that  would  confer  standing  to  obtain  judical  review. 
It  need  only  effectively  represent  a  policy  position  calculated  to  advance 
such  an  interest.  Under  this  theory,  intervention,  at  least  in  a  non- 
technical sense  of  being  allowed  to  present  information  and  policy  argu- 
ments, should  be  granted  any  group  which  oftered  expert^represcntatmn 

of  arelevantj)oli^ - 

r^^Sce  notes  129-33  supra  &  accompanying  text 

infra  &  accompanynig  text. 

160  rf   text  preceding  note  681  vi)ra.     . 

167 /;.  notes  49-84  ^«^;«&/"°[^P^;;^'"?cS  governments  and  other  government' 

i68Theintervent,on  granted  su^^^^  accommodation  may  also  play 

^^^"^^"  \^n{erSon\f  oSetiS  in!ust%  advisory  committees  is   someUmes 
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What  accounts  for  the  relatively  recent  emergence  of  groups  to 
present  interests  which  were  previously  inadequatel}'  represented,  and 
what  interests  are  these  groups  likely  to  represent?    The  very  existence 
of  such  groups  is  difficult  to  explain  under  orthodox  theories  of  such 
special  interest  groups  as  labor  unions,  trade  or  industrial  associations, 
and  professional  associations.^""     Mancur  Olson  has  argued  that  the 
latter  resort  to  collective  action — lobbying,  contributions  to  political 
canijjaigns,  litigation,  advertising,  and  so  forth — only  where  the  indi- 
vidual benefit  accruing  to  each  member  of  the  group  outweighs  the 
individual  cost  of  supporting  the  collective  action,  and  then,  except  in 
the  case  of  very  small  groups  where  social  disapprobation  effectively 
prevents  failure  to  contribute  one's  share  of  the  cost,  only  where  there 
is  some  additional  incentive  or  coercion,  quite  apart  from  the  achieve- 
ment or  failure  to  achieve  the  collective  goal.^^"    The  first  requisite  of 
c  .'.'ic; .'•."<.-  kct'y,n — that  the  l.'tntfit  to  the  individual  outweigh  or  at  least 
equal   tlie'  cost — would   seem   to   be  lacking  for  most  public   interest 
groups.     They  often  assert   interests,  such  as  control  of  radioactive 
waste, "^  conservation, ^^^  preservation  of  historic  landmarks  or  scenic 
areas, ^^'  prevention  of  deceptive  or  misleading  advertising,^^*  fair  repre- 
sentation of  controversial  subjects  in  the  broadcast  media, '^^  and  pro- 
tection from  harmful  effects  of  DDT,^'®  that  are  shared  by  persons 
outside  the  group,  often  by  every  member  of  a  large  class  or  geographic 
area  affected  by  the  agency  decision.    The  benefit  their  members  would 
derive  if  their  objectives  were  achieved  would  not,  in  monetary  terms, 
repay  the  requisite  expenditure  of  time,  effort,  and  funds.     There  is 
perhaps  a  satisfaction  derived  by  the  members  that  would  make  up 
the  deficit  in  the  cost-benefit  equation :  the  personal  satisfaction  or  sense 
of  morality  that  is  derived  from  participation  in  what  the  individual 
feels  is  a  just  cause.     That  very  questionable  assumption — that  an  en- 
hanced  sense  of  moral  rectitude  can  sufficiently  compensate  for  the 

granted  without  regard  to  the  interest  represented,  on  tlie  ground  tliat  the  competitor 
or  committee  possesses  special  expertise  or  access  to  data  useful  to  the  agency  in 
niakiiii;  a  full  consideration  of  the  issues.  See,  e.g.,  notes  750-53  infra  &  accompany- 
ing text. 

^''•'' See  generally  H.  Eckstein,  Pressure  Group  Politics  (I960);  S.  Finer, 
Anonymous  Empire:  A  Study  of  the  Lobby  in  Great  Britain   (1966). 

1'"  In  large  groups,  the  additional  coercion  or  incentive  is  required  by  the 
tendi-nry  of  individuals  to  accept  the  benefit  without  paying  their  share  of  the  cost: 
the  pressure  labor  unions  arc  allowed  to  exert  on  employees  to  maintain  the  integrity 
fif  haigriiin'ng  units  is  a  gdod  example.  See  M.  Olson,  Jr.,  The  Logic  of  Collective 
AcTio.N  :  Public  Goods  and  the  Theory  of  Groups  (1965). 

''1  See  Crowther  v.  Seatwrg,  312  F.  Supp.  1205  (D.  Colo.  1970). 

^'''- Sec  Scenic  Hudson  Preservation  Conference  v.  FPC,  354  F.2d  608  (2d  Cir. 
1965). 

1  ■  '  See  id. 

^i^See  Campbell  Soup  Co.,  [1967-1970  Transfer  Binder]  Trade  Reg  Rep. 
til«.2(.I  (l-TC  IWO).  ath-ol  filed  .^ub  ,wm.  SOUP,  Inc.  v.  FTC,  No.  24476  DC. 
Cir,  .Inly  24.  I'J/O;  see  noies  598-608  infra  &  accompanying-  text.  ' 

'""\.,-  OiIhc  pf  GMimumication  of  the  United  Church  of  Christ  v  FCC  ^S9 
F.2i\  W4  (D.C.  Cir.  1966).  '-"•isi   v.   r\^K.,  odv 

"o^rr  Environmental  Defense  Fund  v.  HEW,  428  F.2d  1083  (D.C.  Cir,  1970). 
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insufficiency  in  monetary  terms  of  a  benefit  derived  through  collective 
actions — is  perhaps  more  easily  made  in  light  of  the  fact  that  some 
public  interest  groups  do  not  bear  the  financial  cost  of  their  activities 
themselves.^" 

This  circumstance,  viewed  in  one  light,  tends  to  help  balance  the 
cost-benefit  equation;  viewed  in  another,  it  raises  serious  questions  of 
the  reliability  of  the  representation  of  the  group's  interest.  For  example, 
the  work  of  a  major  public  interest  law  firm,  the  Center  for  Law  and 
Social  Policy  in  Washington,  D.C.,  has  been  subsidized  by  major 
foundations. ^^^  Many  of  the  groups  represented  by  the  Center  could 
not  independently  provide  themselves  with  the  sort  of  expert  repre- 
sentation required  in  agency  proceedings.  To  some  extent,  then,  the 
Center  not  only  represents  these  groups,  but  in  doing  so  tends  to  define 
their  goals  and,  perhaps,  their  structure  and  internal  organization  as 
well,  if  only  in  the  discretion  it  exercises  in  choosing  the  types  of  cases 
it  will  take,  what  strategies  will  be  used,  what  remedies  sought,  what 
compromises  accepted. ^^^  The  Center  and  other  institutions  like  it 
decide,  in  effect,  what  interests  it  is  most  in  the  public  interest  to  repre- 
sent. Critics  have  suggested  that  some  of  these  decisions  refiect  a  I)ias 
against  problems  aithe  poor  and  in  favor  of  interests,  such  as  those  of 
the  consumer  and^he  environmentalist,  whose  problems  are  arguai)ly 
more  susceptible  to  solution  through  the  political  process.^*" 

There  is,  at  the* very  least,  a  danger  that  a  pul)Iic  interest  law 
firm's  concept  of  its  client  group's  interest  will  not  accurately  rcHect 
that  interest,  to  the  extent  that  the  client  group  is  not  well  organized 
in   its  own   right,   does   not  have   well-established   policies,    does    not 
have     a     working     knowledge     of     the     administrative     process,     is 
not     able     to     draw     upon     its     own      internal      information      nnd 
expertise    to    support    its    case,    or,    if    unsatisfied    with    the    firm's 
presentation  of  its  interest,  is  unable  to  afford  other  representati.^u. 
One  measure  of  the  integrity  and  legitimacy  of  a  group,  and  hence  its 
'ability  to  curb  misrepresentation  of  its  interest,  is  its  ability  to  euiiage 
in  significant  collective  action  (short  of  presenting  its  own  case  betorc 
an  a-ency)  to  promote  its  interest  unassisted.     Those  groups  which  do 
not  e'n'  a'e  in  such  action  are  less  able  to  prevent  misrepresentation  than 
"hose    like   the    Sierra   Club,-^    Consumers   Umon,-^    and    Coir.mon 

.  K.  For  example,  in  Scenic  Hudson  Pr^serva^^^^^^  /Jl^biic 'st^idtS 

o.  .?pS^£Y;ufH^=eft^^^^^^^^^^^  -  Kess.r.^.,.a  noie  13; 

•     ^^^il^^^P^n  r£.i^^SZ:S^|- Xa  'l07-10;  ./.  NAACP  v.  B.Uon. 
'     371  U.S   415.  462-63  (1963)    (Harlan.  J..  d.ssenUng). 

180  Halpern  &  Cunningham,  supra  note  13,  at  liu/. 

181  See  note  788  infra. 

182  See  note  678  infra. 
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Cause,'"  which  do. 

The  problem  of  misrepresentation  of  the  interest  asserted  is  not 
limited  to  those  groups  which  do  not  engage  in  other  significant  col- 
lective action  unassisted.  It  is  present  when  a  group  represents  two  or 
more  potentially  competing  interests.  Such  groups  are  not  ordinarily 
thouglit  of  as  public  interest  groups,  although  they  are  allowed  access 
to  administrative  proceedings  to  present  information  not  otherwise 
easily  available  to  an  agency,  and  in  that  sense  further  the  public  interest. 
E.xamples  include  large  trade  or  professional  organizations,'**  com- 
petitors allowed  to  intervene  in  a  role  analogous  to  that  of  the  "private 
attorneys  general,"  '"  and  large  labor  unions  that  may  claim  to  repre- 
sent their  members'  interest  as  consumers  or  environmentalists.'^* 
Similarly,  it  is  perhaps  too  easily  assumed  that  municipalities  or  other 
governmental  units,  which  are  often  allowed  to  intervene  in  certain  pro- 
ceedings as  of  right,'"  will  accurately  reflect  the  balance  of  the  com- 
peting interests  within  their  jurisdictions.'**  Finally,  the  problem  of 
misrepresentation  of  the  asserted  interest  induced  by  competing  inter- 
ests may  be  present  in  groups  like  that  in  Palisades  Citizens  Association 
V.  CAB,^^^  whose  members'  interest  in  environmental  effects  of  an 
agency  decision  may  be  difficult  to  distinguish  from  their  individual 
interests  as  property  owners. 

i»^  But  cf.   Schrap,   Common  Cause:  Nczv  Paths  for  WASP  Elites,  2  Social 
Poucy,  Nov.-Dcc.  1971,  at  29,  31  : 

Common  Cause  was  to  be  a  niemhcrsliip  organization  relying  not  on  a  few 
large  donors  but  on  the  fiftccn-doliar  annual  fee  that  each  of  a  hundred 
thousand  concerned  citizens  would  contribute.  .  .  .  Common  Cause  suggested 
that  the  thing  called  the  Public  Interest  is  distinguishable  (to  certain  r*ople) 
from  /'(ir/ic  »/,ir  interests;  the  Public  Interest,  moreover,  was  more  noble  than 
jiarticular  interests  and,  almost  by  dcfniitioii,  could  be  articulated  only  by 
those  who  have  no  overriding  special  interests  to  defend  ....  who  were 
already  suflicicntly  secure  or  established  (or  saintly?)  to  be  incorruptible 
and  selfless.  Such  people  must  necessarily  be  individuals  who  place  them- 
selves into  an  "American"  tradition  that  is  beyond  class  or  race  or  time, 
beyond  even  the  memory  of  having  made  it.  It  is  only  the  Establishment 
which  can  deny  the  possibility  that  the  Public  Interest  is  simply  an  arrogant 
misunderstanding  of  its  private  concerns,  however  selfless  it  may  regard 
them.  It  is  only  the  Establishment  which  can  toss  out  the  word  "we"  as 
if  it  meant  everybody,  as  if  there  were  no  "us"  and  "them."  The  crisis 
(real  or,  again,  imagined)  which  pave  impetus  to  Common  Cause  is  the 
breakdown  of  that  "we" ;  it  is  the  dawning  realization  that  when  someone 
says  "we"  as  if  it  did  mean  everybody  there  is  a  cacophony  of  count-nie-outs. 

iS'S'ce  notes  650,  662-63  infra  &  accompanying  text. 

185  See,  e.g.,  notes  351-54  infra  &  accompanying  text. 

186  See  notes  516,  6S2-90,  845  infra  &  accompanying  text, 

'^^'^  See  note  734  infra  &  accompanying  text. 

Jss  In  Citizens  for  Allegan  County,  Inc.  v.  FPC,  414  F.2d  1125  (D.C.  Cir.  1969), 
a  ciii/<iis  Kniup  intervened  but  was  unable  to  present  its  case  against  the  sale  of 
|Hi\viT  lacililios  lo  a  private  utility  which  had  been  approved  by  referendum.  The 
case  luesciits  a  striking  example  of  dissent  from  the  prevailing  consensus  ol  the 
community,  which  might  liavc  altered  the  Commission's  view  of  the  equities  if  a 
hearing  had  been  allowed. 

180  420  F.2d  188  (D.C.  Cir.  1969).    See  notes  533-47  infra  &  accompanying  text. 
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D.  Considerations  Influencing  the  Form  of  Participation 

What  considerations,  then,  beyond  those  outhned  by  Shapiro  for 
permissive  intervention  before  courts  should  govern  agency  discretion 
in  formulating  its  intervention  policy?  That  there  are  many  types  of 
administrative  proceedings  and  that  within  each  type  the  effect  of  a 
decision  may  be  limited  strictly  to  a  single  party  or  may  extend  to  an 
entire  segment  of  the  national  economy  suggest  a  similar  variety  in 
forms  intervention  might  take,  depending  upon  the  type  of  proceeding, 
the  intervenor's  interest,  and  his  potential  contribution. 

Three  broad  types  of  administrative  proceedings  are  exemplified 
in  the  analyses  below  of  the  individual  agencies:  proceedings  which 
formulate  rules  of  general  applicability;  proceedings  which  allocate  re- 
sources or  privileges;  and  proceedings  which  enforce  prohibitions 
crea'.jd  by  statute.  Of  course,  these  areas  often  overlap.  An  FCC 
license  renewal  hearing,  for  example,  may  combine  all  three  types. 
Before  a  broadcast  license  may  be  reallocated,  there  may  be  charges  of 
past  violations  of  the  fairness  doctrine  which  would  raise  the  possibility 
of  enforcing  sanctions,  or  there  may  be  complaints  relating  to  the 
quality  of  programming  or  objections  to  the  freiiuency  or  fairness  of 
advertising  which  might  raise  novel  policy  questions  more  commonly 
considered  in  the  rulemaking  context.  Enforcement  proceedings  in  the 
FTC  are  sometimes  used  by  the  agency  to  establish  new  rules  applicable 
throughout  an  industry.'^"  Although  these  examples  point  out  the 
danger  in  analyzing  proceedings  according  to  their  form  rather  than  the 
issues  they  consider, ^^^  some  general  observations  may  be  made  of  each 
of  the  types  of  proceedings  mentioned  above. 

The  need  for  broad  public  participation,  including  participation  by 
public  interest  groups,  is  most  obvious  in  agency  rulemaking.-''''-  Rule- 
making proceedings  setting  future  standards  or  policies  are  "legislative" 
in  the  sense  that  many  interests  are  potentially  affected,  many  inter- 
related issues  involved,  and  a  variety  of  solutions  possible.  Rulemaking 
should  be  modeled  on  the  political  process  to  the  fullest  extent  prac- 
ticable. In  areas  where  rulemaking  is  currently  em])loyt'd,  the  interests 
of  large  segments  of  the  public,  and  particularly  the  pof)r.  arc  said  to 
be  inadequately  represented :  there  is  not  enough  investigation  of  the 
effects  of  contemplated  rules  on  these  interests  initiated  by  the  agencies 
themselves,  there  is  little  coordination  of  the  efforts  of  the  unrepresented 
groups  to  participate,  and  notice  of  contemplated  rulemaking  is  inade- 
quate.   Indeed,  matters  relating  to  "public  property,  loans,  grants,  bene- 

180  Problems  unique  to  enforcement  proceedings  arc  treated  below  in  ilic  coiitcxt 

°*  ^  Toi  See  Robinson,  The  Making  of  Administrative  Policy:  Another  Look  at  Kule- 
making  and  Adjudication  and  Administrative  Procedure  Reform.  118  U.  Pa.  L.  Rev. 

^     102  Formal   rulemaking  is  governed  by   the  Administrative   Procedure  Ac»   §4, 
5U.S.C.§5S3  (1970). 
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fits  or  contracts"  "'^ — matters  most  likely  to  affect  the  poor — are  spe- 
cifically excepted  from  the  requirements  of  the  APA  for  notice  and 
participation  "through  tlie  submission  of  written  data,  views,  or  argu- 
ments with  or  without  opportunity  for  oral  presentation"  ^^*  or  through 
"the  right  to  petition  for  the  issuance,  amendment,  or  repeal  of  a 
rule."  ^"^  It  has  been  suggested  that  these  exceptions,  and  those  for 
"interpretative  rules,  general  statements  of  policy,  or  rules  of  agency 
organization,  procedure  or  practice"  ^^^  be  eliminated  or  modified. ^^^ 
Several  commentators  have  suggested  that  agencies  employ  their  rule- 
making authority  much  more  broadly  than  they  now  do,^^®  and  several 
public  interest  groups  have  attempted  to  initiate  sucli  rulemaking  with 
varying  degrees  of  success.^""    Moss  v.  CAB,^'^°  despite  the  narrowness 

103  /,/. 

io-»/(/.  §  553(c). 

'^0^' Id.  §  553(e).  For  analysis  and  criticism  of  these  exceptions,  see  Bonfield, 
Ptihlic  I'ai  tici/'alioii  in  Federal  Rulciiiakimi  Relating  to  Public  Property,  Loans, 
Grants,  Benefits,  or  Contracts,  118  U.  Pa.  L.  Rev.  540  (1970). 

1005  u.S.C.  §  553(b)  (A)  (1970). 

^^'^  See,  c.rj.,  Bonfield,  Snwe  Tentative  Thoughts  on  Public  Participation  in  the 
Making  oj  Inter prctati^'c  Rules  and  General  Statements  of  Policy  Under  the  A.P.A., 
23  Ad.  L.  Rev.  101    (1971)  ;  Bonfield,  supra  note  18. 

i^fi  See,  e.g.,  Clagett,  Informal  miction — Adjudication —  Rulemaking:  Some  Recent 
Developments  in  Federal  Adminislratii^e  Larv,  1971  Duke  L.J.  51  ;  Robinson,  supra 
note  191  ;  Shapiro,  The  Choice  of  Rulemaking  or  Adjudication  in  the  Development  of 
Agency  Policy,  78  IIakv.  L.  Rev.  921  (1965).  For  an  example  of  tlie  use  of  rule- 
making to  expedite  the  hearing  process,  see  note  917  infra  &  accompanying  text. 

1""  On  June  8,  1971,  the  Project  for  Corporate  Responsibility  and  the  Natural 
Resources  Defense  Council  filed  a  petition  before  the  Securities  and  Exchange  Com- 
mission for  rulentaking  proceedings  "in  order  to  require  more  adequate  disclosures 
of  present  and  potential  environmental  effects  of  registrants'  activities"  in  keeping 
with  the  mandate  of  the  NEPA,  and  to  "modify  its  forms  for  registration  of  securities 
under  the  Securities  Act  of  1933  and  its  current  and  periodic  report  forms  to  require 
more  adequate  disclosures  by  registrants  with  respect  to  their  compliance  with  the 
rc(iuirenients  anil  policies  of  the  federal  Equal  Employment  Opportunity  Act  and 
Executive  Order  11246  relating  to  discriminatory  hiring  practices  on  the  part  of 
federal  coninictors."  Petition  of  Project  for  Corporate  Responsibility  and  Natural 
Resources  Defense  Council  1,  June  7,  1971,  copy  on  file  in  Biddle  Law  Library 
LJniv_.  ()f  Pa.  Law  School.  Concerning  the  environmental  issue,  Chairman  Casey  of 
the  bKC  subsequently  responded: 

To  go  furiher  to  the  extent  suggested  in  the  petition  .  .  raises  difficu't 
questions  concerning  the  jnirposc  and  function  of  the  Securities  and  Exchange 
Loimmssion.  rrn.htionally.  we  have  viewed  our  function  in  the  disclosure 
aiea  .  .  .  to  be  tlut  of  requiring  inclusion  of  information  which  will  enable 
a  prii-lcnt  investor  to  m.-.kc  an  intelligent  judgment  as  to  the  merits  of  a 
security  considered  in  economic  terms.  ...  "  "i  * 

Letter  from  Chairman  Casey  (o  Representative  John  Dingell    Auir    fi    I07I    . 
file   in    nid.lle    Liw   J.brary.    Univ    of   Pa    I  qvi-   Sr  Jj       a  '     r  I'     '   ^-F/^'  '^^^y  "" 
Co.iunission  iMd  nuide  no  otlicia    reply  t^Deti^onefsTn;       ■     ""^  -^."^k   ^^-    '^^l,    the 
of  the  Center  for  Law  and  sTc  arSlicy'^S  w7shm/ton    n'r  'c*''  ^%^''  ^-  ^"^'^^ 
ScluvariE,    The   Public  Interest  ProJl   CnnirVt^f  .'■  ^•^■'  ^^P'-  27.  1971.     See 

M.ct,..  L.'Rev.  419  (197/).' A;otSrl{teSSfofe''^'fFCr''':.^^^^^^^^^       .^^'   ^^ 
met  with  more  success.    See  note  338  infra  FCC— to  mitiate  rulemaking 

200430  F.2d  891  {D.C.  Or.  1970).    See  notes  495-509  Mm  ^  , 

/.    orr  iioics  'tyj  3uy  tnjra  &  accompanying  text. 
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of  its  technical  holding,  indicates  a  growing  apprehcnsiveness  on  the 
part  of  courts  that  the  intricacies  of  summary  rulemaking  procedures 
may  be  used  to  foreclose  comment  or  protest  by  members  of  the  public. 
Calvert  Cliffs'  Coordinating  Committee  v.  AEC''^^  reveals  a  kindred 
willingness  to  scrutinize  rules  intended  to  implement  national  policy  as 
articulated  by  the  NEPA.  In  general,  however,  agency  utilization  of 
and  public  participation  in,  rulemaking  have  been  limited.""-  The  scope 
of  participation  is  narrower  than'  in  adjudicative  proceedings,  particu- 
larly where  notice  and  a  hearing  are  not  mandatory,  and  the  standard 
of  judicial  review  of  rulemaking  under  section  4  of  the  APA  appears. 
even  less  probing  than  that  of  review  of  adjudicative  proceedings.-"' 

While,  under  the  APA,  any  person  may  "])etition  for  the  issuance, 
amendment,  or  repeal  of  a  rule,"  -"-^  the  choice  between  rulemaking  and 
adjudication  is,  of  course,  for  the  agency,  and  not  those  affected  by  the 
decisions,  to  makc.""^  In  some  instances,  however,  a  hearing  is  required 
where  initiated  by  a  complaining  party,  and  this  normally  affects  the 
complainant's  intervention  rights.-*"^  Greater  use  of  rulemaking  by 
agencies  might  diminish  the  procedural  rights  and  scope  of  judicial  re- 
view now  available  to  public  interest  groups  in  the  adjudicative  context. 
On  the  other  hand,  public  interest  groups  are  usually  better  prepared  to 
address  the  broad  questions  of  policy  upon  which  rulemaking  proceed- 
ings often  focus  than  to  marshal  the  expertise  and  factual  data  upon 
which  adjudicative  proceedings  tend  to  focus. '"^  Statements  of  opinion 
by  public  interest  groups,  even  if  unsupported  by  expert  testimony  and 
factual  data,  are  more  appropriate  to  rulemaking  because  of  its  more 
"legislative"  format.  "The  failure  of  many  agencies  to  rely  upon  in- 
formal rulemaking  proceedings  rather  than  trial-type  hearings  to  decide 
general  policies  is  itself  a  significant  cause  for  public  intervention  in 
trial-type  proceedings."  "***  The  danger  that  regulated  interests  will 
overwhelm  both  the  agency  and  public  participants  with  finely  focused 
expertise  that  is  both  difficult  to  counter  and  obscurative  of  broader 
policy  considerations,  is  perhaps  tliminished  when  decisions  involving 
broader  questions  of  policy  are  made  in  the  rulemaking  context.^""    The 

201  449  F.2d  1109  (D.C.  Cir.  1971). 

202  C/.  note  18  sup^a  &  accompanying  text. 

203  See  Robinson,  supra  note  191,  at  488  n.lS. 

204  5  u.S.C.§  553(e)  (1970). 

■^^'oSce  NLRB  v.  Wyman-Gordon  Co.,  394  U.S.  759  (1969);  SEC  v.  Chcnery 
Corp.,  332  U.S.  194  (1947);  Bernstein,  The  NLRB's  Ad  judication-Rulemaking 
Dilemwa  Under  the  Administrative  Procedure  Act,  79  Yale  L.J.  571   (1970). 

20G  See  Shapiro,  sufra  note  37,  at  726-29. 

207  SOUP'S  lack  of  success  in  tlie  Firestone  case  may  be  an  example.  See  notes 
658-81  injra  &  accompanying  text. 

208  Gellhorn,  supra  note  18,  at  378. 

200  In  Udall  V.  FPC,  387  U.S.  428,  436  (1967),  for  example,  tlic  decision  below, 
which  focused  on  whether  the  purposes  of  a  proposed  Iiydroclcctric  power  project 
would  be  better  served  by  private  or  federal  development,  was  reversed  for  failure 
to  consider  the  threshold  question  whether  any  project  should  be  constructed. 
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regulated  industries,  furthermore,  have  the  resources  to  endure  an  cx- 
teiulcd  adjutlicative  proceeding. 

Beyond  these  areas  of  agency  jurisdiction  subject  to  the  notice 
and  piibhc  participation  provisions  of  either  rulemaking  or  formal  ad- 
judication, lies  the  vast  realm  of  informal  agency  action  which  has  long 
been  a  sacred  preserve  virtually  unviolated  by  public  scrutiny  or  judicial 
intervention.-'"  The  reluctance  of  courts  to  entertain  appeals  from 
agency  actions  for  which  there  is  no  hearing  record  or  other  articulation 
of  policy  may  in  many  instances  indicate  a  sound  deference  to  the 
agency's  control  over  its  own  resources  and  priorities,  but  it  has  become 
strikingly  clear  that  greater  disclosure  of  and  public  participation  in 
informal  agency  decisionmaking  is  necessary  to  secure  confidence  in 
the  admijiistrative  process.^"  While  the  need  for  informal  adjudication 
and  policymaking  is  uncontested,  openness  and  the  structuring  of  dis- 
cretion can  operate  to  minimize  the  dangers  of  covert  arbitrariness, 
bias,  and  inconsistency.^^^  The  due  process  clause  of  the  Constitution 
demands  some  minima  of  procedure  and  articulated  standards  of  de- 
cision to  ensure  fairness  in  informal  adjudications.^^^  Beyond  this 
"ultimate  source"  of  power  to  compel  formalization  of  procedure  and 
greater  articulation  of  policy,  the  governing  statutes  often  can  be  read 
to  allow  review  of  informal  agency  action  and  to  compel  the  institution 
of  more  formal  proceedings.'**  Aided  by  the  presumption  of  review- 
ability,""' courts  have  expanded  the  outer  periphery  of  effective  judicial 
review  by  closely  examining  administrative  inaction  or  delay  ^^'  and 
by  assuming  a  pragmatic  approach  to  the  major  exception  to  review- 
ability, the  committed-to-agency-discretion  doctrine.^" 

210  5'ff  Clapett,  sut>ra  note  198,  at  55. 

211  Sec  Gardner,  The  Procedures  By  Wliich  Informal  Action  Is  Taken,  reprinted 
in  Hcarinqs  on  S.  1177  &  H.R.  10S35  Before  the  Suhcomm.  on  Executive  Reorganisa- 
tion &■  Government  Research  of  the  Senate  Coinm.  on  Government  Operations,  92d 
Cong.,  1st  Sess.  233  (1971). 

2i2  5'f<-  K.  Davis,  Discretionary  Justice  97-120  (1969). 

213  6"^^  Goldberg  v.  Kelly.  397  U.S.  254  (1970);  Holmes  v.  New  York  City 
Housing  Authority,  398  F.2d  262  (2d  Cir.  1968)  ;  Hornsby  v.  Allen,  326  F2d  605.  (Sth 
Cir.  1964). 

•^*  Sec  Clagott,  sut'ra  note  198,  at  66;  Environmental  Defense  Fund,  "Inc.  v. 
Ruckelshai.s,  439  F.2d  584  (D.C.  Cir.  1971).  But  cf.  Nor-Am  Agricultural  Products, 
Inc.  V.  Hardin,  435  F.2d  1151  (7ih  Cir.  1970). 

2ir'5.r  Abbott  Laboratories  v.  Gardner,  387  U.S.  136,  139-41   (1967). 

2i0  5"rr  Environmental  Defense  Fund,  Inc.  v.  Hardin,  428  F.2d  1093  (D.C.  Cir. 
1970)  ;  Goldman,  Administrative  Dela\  and  Judicial  Relief,  66  Mich.  L  Rev  1423 
(1968). 

•^T See  5  U.S.C.  §701  (a)  (1970).  One  influential  article  has  suggested  that 
reviewability  of  discretionary  agency  action  be  determined  by  analyzing  in  each  case 
the  inlercst  of  the  a>:cncy  in  informal   iirocecdings,  the  burden  on  the  courts  of  in- 


nuy  dru-nn.ne  the  extent  of  agency  discretion,  the  expertise  necessary  to  decision 
(he  nanagcna  nature  of  Uie  agency,  the  usefulness  of  informal  pr^eediSs  th; 
circct.vcncss  of  rcvcw.  and  the  desirability  of  expeditious  operation  oT^egenfy 
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In  Citizens  to  Preserve  Overton  Pork,  Inc.  v.  Volpe,-^^  the 
Supreme  Court  has  recently  attempted  to  define  the  scope  of  review  of 
informal  agency  actions.  The  Court  found  tliat  section  10(e)  of  the 
APA  ^'^  demands  thorough,  searching  review  to  determine  whether 
an  agency  has  exceeded  the  scope  of  its  authority,  whether  there  has 
been  an  abuse  of  discretion,  and  whetlier  procedural  requirements  have 
been  observed  by  the  agency."**  Though  the  Court  refused  to  impose 
a  requirement  that  formal  findings  and  statements  of  reasons  accompany 
informal  decisions,--^  reviewing  courts  were  instructed  to  examine 
critically  "the  full  administrative  record,"  treating  restrospective  find- 
ings with  caution,  and  were  authorized,  where  there  are  no  formal 
findings  and  where  additional  explanation  is  necessary  to  make  judicial 
review  effective,  to  "require  the  administrative  oflicials  who  participated 
in  the  decision  to  give  testimony  cx[)laining  their  acti(jn."  *'--  While 
the  Court  refused  to  require  contemporaneous  findings  for  informal 
agency  decisions,  Overton  Park  would  nevertheless  ajipcar  to  lend 
impetus  to  increased  formalization  of  informal  processes.'--'' 

Adjudicative  allocation  proceedings  figure  prominently  in  the  de- 
velopments within  the  agencies  considered  below.  In  general,  they 
involve  the  grant  of  some  privilege — a  license  to  broadcast,  to  build  a 
hydroelectric  project,  a  pipeline,  or  nuclear  power  plant,  or  to  provide, 
air  transportation  for  a  given  locality — that  may  be  enormously  profit- 
able to  the  recipient  but  potentially  harmful  not  f)nly  to  his  competitors 
but  also  to  members  oi  the  public  residing  in  the  area  affected  by  the 
license.  Just  as  rulemaking  sets  standards  or  policies  for  the  future, 
many  of  these  allocation  proceedings  will  affect  a  multitude  of  interests 
for  an  extended  period  of  time.  The  immediate  impact  of  the  allocation 
of  the  resource  or  privilege  heightens  the  desire  of  affected  mtercsls  to 
participate.  On  the  other  hand,  intervenors  may  have  less  of  a  role  to 
fulfill  in  trial-type  proceedings  with  an  "individualized  impact  on  the 
regulated  interest."^ 

r.   r         ■  A       „^t»    W    at    '577-95       After   considering   these   factors,   courts 

Sec    Safersteni,   supra  note  ^^.   at   J//  ^^-  ;  ^  ^       .j^.^,  „f  separable  issnes.     .S>^  ^d. 
should  also  uKiu.re  into  the  pos.ibi   tics  ot     "^^^5  ,,   s\>Uhc.us.  78  Yalf.  L.J. 

^-  r..To'ATi02  (1971).    See  TUe  Suprane  Co.r,  1970  Ter.n.  85  lUuv.  L.  Rkv. 

38,315-25(1971). 

219  5U.S.C.  §706  (1970).  .  „f  rlUrretion    revievvinR  courts  "must 

a.o401  U.S.  at  41547.     To  find  an  abuse  o^^^^^^^^^^^^^  ^^^^^„^^^  ,^^,,„ 

TdlvhethS-  £s  btnTcle^r-erro^f  iudg.ent."    ;..  at  416. 

221  Id.  at  417.  explicit  limitatioii  on  United  States  v. 

"^^1^^^u1^09^^9^1?'"'bT;h^?oh.bUed  cits  from  inauinng  into  the  mental 
JJSs  of  administrative  decisionmakers     /<i.  ^^^^^^^  ^^^^  ^^^^^  ^„^,, 

223  Sec  Clagett,  supra  note  198,  at  0^  oo ,  i 
note  218,  at  321-22.  iq   ^t  •?79-80 

224  c/.  Gellhorn,  supra  note  18,  at  3/9  »u. 
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Such  proceedings  already  attract  a  number  of  parties,  and  hence 
procedures  have  been  developed  which  attempt  to  accommodate  them. 
The  CAI>  in  particular  has  develojjed  relatively  refined  rules  regarding 
intervention  which  attempt  to  adjust  the  degree  of  permitted  partici- 
l)ation  to  the  intensity  of  the  applicant's  interest  and  the  applicant's 
ability  to  contribute  information  relevant  to  sjiecific  issues  "^  or  the 
overall  decision  to  be  made.  These  rules  are  analyzed  extensively  below, 
and  an  atteni])t  is  made  to  establish  more  precisely  standards  that 
should  guide  the  Board's  discretion  in  granting  procedural  privileges  to 
those  whose  interest  does  not  seem  sufficient  to  entitle  them  trf  inter- 
vention with  all  the  rights  of  original  parties. --"  This  flexible  accom- 
modation is  desirable,  especially  since  party  status  is  not  normally 
necessary  to  the  right  to  ajjpeal  an  adverse  decision."^^  The  proposed 
addition  to  the  CAB's  rule  on  limited  intervention  is  not  aimed  at 
limiting  the  Board's  discretion,  but  rather  at  encouraging  the  Board  to 
articulate  its  reasoning  in  particular  cases  more  fully.  Shapiro's  pro- 
posed changes  to  rule  24  of  the  Federal  Rules  of  Civil  Procedure,  in 
contrast,  arc  aimed  at  broadening  a  court's  authority  to  grant  per- 
missive intervention.  Though  most  agencies  already  have  such 
authority,  they  have  not  articulated  standards  as  precise  as  those 
suggested  by  Shapiro  and  those  adopted  by  the  CAB. 

If  an  applicant  for  intervention  possesses  special  expertise  or  infor- 
mation,  including  opinion  and  general   legal   theories,   not  otherwise 
available  to  the  decisionmaker,  he  .should  be  allowed  whatever  pro- 
cedural j)rivileges  he  needs,  to  present  that  information  effectively.    The 
possible  range  of  privileges  includes  the  subnn'ssion  of  written  state- 
ments and   factual   exhibits,"""^  oral   presentations   before  the  hearing 
examiner  or  the  full  connnission,"'*  submission  of  briefs,"^'*  the  privilege 
to  comment  on  the  record  and  the  hearing  examiner's  findings, ^''^  the 
privilege  to  present  witnesses  and  to  cross-examine,'^'  and  the  use  of 
subpoena  and  discovery  powers. -•''^    Often,  the  grant  of  privileges  much 
less  extensive  than  those  granted  full  parties  would  be  sufficient  to  allow 
an  ai)plicant  to  present  its  information  effectively.     Rules  which  limit 
certain  privileges  to  full  parties  seem  undesirable,  to  the  extent  that  the 
privilege  in  tpiestion  might  serve  the  purposes  of  limited  intervention 
and  to  the  extent  it  might  induce  applicants  to  insist  on  full  party  status. 


--•''  Sec  tiolcs  658-63  injra  &  acconip.mying  text. 

220  Src  nolc.<;  510-32,  567-80  infra  &  accompanying  text. 

22Tr/.   Shapiro,  su[>ra  note  37.  at   767.     But  cf.  notes  682-707    746-';';  /../r/,  A 
acconip.iiiying  text.  '  "'»   '^o--'->  tnjra  a 

--""  Sn-  note  530  infra  &  accompanying  text, 
--^Sce  note  527  infra  &  accompanying  text, 

230  Sec  note  530  infra  &  accompanying  text. 

231  Sec  note  529  infra  &  accompanying  text, 

232  Sec  note  662  infra  &  accompanying  text." 

233  See  notes  616-22,  661  infra  &  accompanying  text. 
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A  case  like  Palisades  Citiccns  Association  v.  CAB  "*  demonstrates 
the  wise  use  of  agency  discretion  in  granting  privileges  sufficient  to 
convey  the  proffered  information. 

Quite  apart  from  a  petitioning  intervener's  ability  to  present  in- 
formation, another  general  consideration  is  the  effect  a  decision  may 
have  on  his  interest.  This  consideration  may  be  more  binding  on  courts 
than  agencies,-^^  but  IVcljare  Rights  seemed  to  base  the  fundamental 
right  to  participate,  for  purposes  of  making  effective  the  right  of  review, 
on  the  fact  that  the  welfare  recipients'  interest  fell  within  Data 
Processing's  "zone  of  interests."  Given  the  potential  expansivcncss  of 
that  zone,  some  agencies  may  well  be  forced  to  allow  intervention  where 
previously  they  had  denied  it  on  the  ground  that  the  interest  asserted 
was  too  remote.-'^'' 

Must  any  applicant  who  alleges  an  interest  within  that  zone  be 
allowed  to  participate,  even  if  it  ajipears  that  he  could  adduce  no  in- 
formation relevant  to  the  incjuiry  and  that  there  may  be  more  suitable 
representatives  of  the  applicant's  interest?  '"'^  The  question  is  far  from 
academic:  in  the  highly  technical  context  of  AEC  proceedings,  for 
example,  it  has  been  advocated  that  intervenors  adopt  tactics  of  delay 
and  outright  confrontation  rather  than  undertake  the  cosily  burden  of 
rebutting  the  evidence  introduced  in  sujjport  of  license  ai)plicatious.'"^'' 
If  one  subscribes  to  the  most  pessimistic  view  of  the  currtiit  slate  of 
affairs  within  the  agencies  generally,"""  perhaps  this  latter  sort  of  par- 
ticipation— highly  political  and  often  disruptive — serves  the  arguably 
valid  function  of  dramatizing  administrative  failings  in  order  to  initiate 
changes  in  agency  policy,  staff,  and  attitude.*'**  There  is  the  possibility, 
however,  that  intervention  by  a  citizens'  group  might,  be  abused.  A 
conspiracy  by  members  of  a  regulated  industry  to  employ  the  privilege 
of  intervention  as  part  of  a  scheme  to  drive  a  competitor  out  of  business 


234  420  F.2d  188  (D.C.  Cir.  1969).    See  notes  533-66  hijm  &  accompanying  text. 

255  See  note  114  supra. 

230  Reasonable  Reocraphic  proximity,  for  examiile,  remains  a  general  rcciuircmcnt 
in  certan  proceeding 'before  the  AEC.  CAB.  and  FCC.  The  fact  that  pctm,.ner 
resided  outside  the  area  arguably  atlccted  by  a  proposed  s.te  '''-^^  ,l^f "  „%f  7"  ;^ 
articulated  by  the  AEC  in  denying  a  petUion  to  mtervene.  See  .lotes  S69-71  xnlra 
&  accom  anying  text.  Similarly,  "off-line"  cities  or  c.t.cs  allcgmg  non-cconon  .c 
intercs  s  do  not  have  a  clear  right  to  intervene  under  present  CAB  pohcy.  .ct  notes 
520  23  infra  &  accompanying  text,  and  petitioners  challcngmg  broadcast  license 
renewals  must  reside  within  the  service  area.    Sec  notes  389-95  r.jra  &  accompanying 

text 

'237  The  FCCs  treatment  of  attempts  to  intervene  by  an  individual,  Anthony 
Martin  Tri^ona  illustrates  the  problems  that  might  confront  an  m.hvuiual  or  a 
\^SiI:T7oott.uc.,  grou'p.     See  notes  389-400  i.fra  &  accompany.ng  text. 

23S  See  note  877  infra  &  accompanying  text.  Gellhorn,  supra  note  18.  at  ^8-^V, 
minimizes  the  significance  of  this  point. 

239  Sec  notes  17-31  supra  &  accompanying  text. 

240T!,P   atrencv   itself    might   encourage    such    participation    in   certain    instances 

IS  j?,TLw°To;i°"d  «1"'rSrb,'.h=  l-TC  i....i.   6«  „.,. «., «..  » 

accompanying  text. 
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may  violate  the  antitrust  laws.^"    In  the  recent  case  of  California  Motor 
Transport  Co.  z'.  Trucking  Unlimited :^^  the  Supreme  Court  found  that, 
while  "it  would  be  destructive  of  rights  of  association  and  of  petition 
to  hold  that  groups  with  common  interests  may  not,  without  violating 
the  antitrust  laws,  use  the  channels  and  procedures  of   .    .    .   federal 
agencies  and  courts  to  advocate  their  causes  and  points  of  view,"  ^^' 
"[a]  conihination  of  entrepreneurs  to  harass  and  deter  their  competitors 
from  having  'free  and  unlimited  access'  to  the  agencies  and  courts  [and] 
to  defeat  that  right  by  massive,  concerted,  and  purposeful  activities  of 
the  group"  ^"  violates  the  Sherman  Act.    Concerted  efforts  to  influence 
legislation  and  law  enforcement '"  or  perhaps  "agency  action  on  broad 
I)()Iioy  issues  of  a  (juasi-political  nature"  -^"  may  be  given  wide  latitude 
as  protected  political  expression,  but  in  an  adjudicatory  forum  "a  pat- 
tern of  baseless,  rcjKtitive  claims  may  emerge  which  leads  the  factfinder 
to  conchidc  that  the  ailministrative  and  judicial  processes  have  been 
abused."  "^^      NAACP   v.    Button''*^    would    appear    to    protect    the 
right  to  advocate  vigorously  a  course  of  corporate  litigation  strategy, 
except  where  "substantial  regulatory  interest,  in  the  form  of  substantive 
evils  flowing  from  [the  cooperative]  activities"  ^*^  can  be  .shown.     Any 
special    interest  group   that   systematically   engages    in   a   program   of 
o])|)osing  a  regulated  industry  by  repeatedly  and  unmeritoriously  invok- 
ing the  legal  machinery  of  the  government's  adjudicative  processes,  so 
as  to  delay  or  impede  substantially  the  easy  access  to  those  procedures, 
may  be  enjoined  or  perhaps  assessed  for  consequential  damage. 

TIic  adoption  of  a  dilatory  or  obstructionist  strategy  may  not  be 
warranted ;  *•"'  the  more  constructive  approach  would  seem  to  be  to  seek 
greater  flexibility  in  the  procedural  rules  governing  intervention  and 
to  provide  the  public  interest  intervenor  with  the  financial  means  to 
make  an  effective  case,  rather  than  simply  to  announce  a  presence  and 
t(.  IM-esont  a  general  legal  argument.^"'     A  number  of  public  interest 


107  F.  Supp.  199 
Forman,  204  F.2d 
r945r"  '"""^^  '  ''"'"■'''  ^"''"  ^-  ^"o^'at'on  of  Am. 
-^-404  U.S.  508  (1972). 
'*^/'i.  at  510-11. 
-**!,{.  nt  515. 

Cauf.  L.  K.V.-519 '(1969).-^''  ^'°'''    ^'"  ^''"*"  ^^il  on  the  Noerr  Doctrine    57 
.  =^''371  U.S.  415  (1963).  ' 

IZr'  "'  '*^'^-    ^^-  ^'°*^'  ^"f^"  "ote  247,  at  536-39 
-« Courts  may  be  inclined  in  the  fufurV  L 

5  to  explore  cer.nin  Jcc.  '     ^.  *"i'"'^^.  to  impose 


See  notes  285-316  i„fra  &  accompanying 


text. 
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organizations  have  sponsored  a  set  of  model  intervention  rules  wliich, 
although  admirable  in  their  emphasis  on  broader  public  participation, 
fail  to  distinguish  various  types  of  agency  proceedings  and  therefore 
provide  a  uniform  standard  for  all."^-' 

Agencies  should,  first  of  all,  attempt  to  improve  the  mechanisms 
whereby  notice  of  contemplated  agency  activity  is  given  to  persons 
potentially  affected.^^^  At  present,  notice  is  not  calculated  to  reach  all 
affected  members  of  the  public,  is  often  couched  in  general  terms  which 
mean  little  to  the  inexpert,-^*  and  is  not  given  in  time  to  allow  outsiders 
to  prepare  a  well-documented  case  in  opposition  to  the  contemplated 
action. -^^  A  related  problem  is  the  timeliness  of  an  application  for 
intervention.  In  the  past,  courts  have  upheld  denials  of  intervention 
for  want  of  a  timely  application,  in  the  interest  of  preventing  delay. -^"' 
The  agencies  generally  have  discretion  to  grant  extensions,""  which  in 
some  instances  appears  to  have  been  exercised  somewhat  inconsist- 
ently^^^ and  in  others  arbitrarily  to  deny  an  otherwise  meritorious 
application.'"'*  The  frequently  inadequate  notice  and  the  financial  con- 
straints under  which  public  interest  intcrvenors  operate  sliould  be  given 
much  more  consideration  by  agencies  and  courts  in  determining  what 
constitutes  good  cause  shown  for  failure  to  meet  deadlines. 

The  denial  of  intervention  or  of  any  procedural  privilege  the  inter- 
venor  asserts  is  necessary  for  a  proper  presentation  of  its  case  should 
be  immediately  appealable  to  an  intermediate  board  of  appeal  (if  the 
agency  has  established  one-*^*^),  to  the  full  commission,  and  to  a  court. 
Stays  of  proceedings  need  not  be  granted  in  every  such  appeal.*"* 
Denials  of  intervention  potentially  affect  the  reliability  of  the  deter- 
mination of  the  issues,'""  and  this  consideration  should  outweigh  the 
concern  for  preventing  delay  occasioned  by  such  appeals. 

The  value  of  cross-examination  has  been  questioned  in  some  con- 
texts, particularly  where  the  testimony  is  of  a  highly  technical  nature 
which  would  seem  to  lend  itself  equally  well  to  presentation  through 

252  See  note  18  supra. 

253  Gellhorn,  supra  note  18,  at  398-403. 

254^^^  notes  420-21,  685  infra  &  accompanying  text. 

255  Cf.  notes  876-92  infra  &  accompanying  text. 

256  See  notes  412-16,  864-65  infra  &  accompanying  text. 

257  5^^,  e.g.,  note  416  infra  (FCC)  ;  18  C.F.R.  §  1.8(d)    (1972)    (FPC). 

258  (7o"i/>arc  Transwestern  Pipeline  Co.,  35  F.P.C.  334  (1966)  (intervention 
denied  but  applicant  Dep't  of  Health,  Education  &  Welfare  allowed  to  file  brief 
amicus  curiae),  with  Columbia  Gulf  Transmission  Co,  35  F.P.C.  642  (1966)  (appli- 
cant HEW  allowed  intervention  in  factually  indistinguishable  case). 

2595-^^  note  415  infra  &  accompanying  text. 

260  See  generally  Gellhorn  &  Larsen,  Interlocutory  Appeal  Procedures  in  Admin- 
istrative Hearings,  70  Mich.  L.  Rev.  109  (1971). 
281  C/.  Shapiro,  supra  note  37,  at  748-51,  762-63. 
262  See  note  107  supra  &  accompanying  text. 
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written  statements  and  exhibits.'"'  On  the  other  hand,  cross-exami- 
nation may  be  necessary  to  prevent  broader  issues  from  being  obscured 
by  a  narrow  focus  on  teclmical  matters,  to  prevent  factual  inconsistencies 
from  l)cinK  buried  in  the  record,  and  to  bring  out  pro-industry  orienta- 
tion of  expert  witnesses  or  staff  witnesses.'*''* 

Discovery  of  information  in  the  possession  of  regulated  interests 
or  in  the  possession  of  the  agency  itself  should  be  more  widely  available 
to  the  public  interest  intervenor.  Possible  prejudice  to  respondents  in 
enforcement  proceedings,  protection  of  confidential  information  such  as 
trade  secrets  or  financial  data  not  available  to  the  investing  public,  and 
the  ])os.>;il)ility  of  harassing  or  unduly  burdening  the  party  subject  to 
the  order  must,  of  course,  be  taken  into  account  to  limit  the  scope  of 
discovery  or  to  form  protective  orders.  "Even  though  a  public  inter- 
vener is  frecjuently  allowed  to  participate  because  of  its  particular  in- 
formation or  expertise,  discovery  may  be  necessary  in  order  for  it  to 
l)r(iUct  its  ])<)siti<>n  or  c(>n)i)Icte  its  preparation."-''^  So  long  as  the 
inter  villi  ir  lias  raised  and  carefully  framed  issues  relevant  to  the  pro- 
ceedings, lil)eral  discovery  privileges  would  facilitate  the  effective  factual 
presentation  tliat  has  too  often  been  lacking  in  intervenors'  appearances 
before  agencies.*"" 

The  ;igency  must,  of  course,  have  discretion  to  limit  the  issues  con- 
sidered in  any  given  proceeding.     Certain  issues  may  properly  be  fore- 
closed as  being  outside  the  agency's  jurisdiction,  but  there  is  a  tendency 
on  the  part  of  Congress  and  the  courts  to  widen  agency  jurisdiction.'®^ 
In  areas  within  an  agency's  jurisdiction,  the  grant  of  intervention  to 
address  certain  issues  but  not  other  closely  related  issues  might  be  dif- 
ficult to  justify.-"*     Most  of  the  cases,  however,  center  either  upon 
whether  the  issue  sought  to  be  raised  falls  within  the  agency's  juris- 
diction or  \\\Km  wiiether  an  issue  clearly  relevant  to  the  proceeding  was 
explored  l"iilly  enough.     TJie  degree  o{  discretion  an  agency  has  to  limit 
intervention  to  raise  issues  within  its  jurisdiction  and  arguably  relevant 
to  the  i)rocee(Iiiig  .luaits  judicial  clarification.-"' 

A  further  problem  which  awaits  explication  is  the  extent  to  which 
an  agency  may  exclude  one  applicant  for  intervention  in  favor  of  an- 
other winch  IS  more  "representative"  or  appears  better  able  to  present 
mf.^rmafon  and  expertise.     In  iho  Palisades  case,-"^«  for  example,  the 

L   Rfv    M)   g;  /]l~i^c        ,      ri  '^'  ^'^"''''"^y  '^i'''''<'y  Practices   120  T J    Pa 

2«^  Cf.  note  8S6  infra  &  accompanying  text.  ^' 

^CT  Gellhoni,  supra  note  18,  at  385. 

208  i-r^  notes  616-22  infra  &  accompanying  text 

IZ  f '  '''''" iV'  '"^'■''  *  ^"on^Panying  text ;  cf.  note  199  supra 
2«8  See  note  662  ,„fra  &  accompanying  text. 

^os  Cf.  Comment,  supra  note  94,  at  576-78 

"'^See  note  234  supra. 
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court  seems  to  have  assumed  that  another  intervener,  the  Department 
of  Transportation,  adequately  represented  the  interests  of  tlie  citizens' 
group  so  as  to  justify  the  denial  of  procedural  privileges  to  that  group. 
Would  a  similar  assumption  have  been  justified  if  a  militant  black 
power  organization  had  sought  to  intervene  independent  of  the  National 
Welfare  Rights  Organization  in  IVclfarc  Rights,-^^  or  an  organization 
like  the  Ku  Klux  Klan  had  sought  intervention  independent  of  the 
church  and  the  NAACP  in  United  Church  of  Christ?  ^'^^  Finally,  if 
agencies  like  the  Consumer  Protection  Agency  "^^  are  established,  to 
what  extent  will  their  participation  preclude  participation  by  public 
interest  organizations? 

Professor  Ernest  Gelihorn,  to  some  extent  reflecting  Shapiro's 
suggested  approach  to  permissive  intervention  in  court  actions,"^^  has 
recommended  that  agencies  exercise  the  power  to  select  the  most  appro- 
priate intervener  by  examining  (1)  the  nature  of  the  contested  issues; 
(2)  the  intervenor's  interest  in  the  outcome;  (3)  the  adequacy  of  rep- 
resentation of  the  intervenor's  interest  by  existing  parties;  (4)  the 
ability  of  the  intcrvenor  to  represent  its  interest  vigorously;  and  (5) 
the  cost  and  delay  occasioned  by  the  intervention.-'^  Such  criteria  could 
also  be  employed  to  apportion  procedural  privileges  among  inter- 
veners.^^°  The  criterion  requiring  some  demonstrable  interest  be  ad- 
vanced "serves  to  identify  not  only  the  contribution  which  the  inter- 
vener can  make  to  the  administrative  hearing,  but  also  the  right  of  those 
who  will  be  significantly  affected  by  an  agency's  decision  (even  though 
the  immediate,  direct  impact  may  not  be  significant  or  distinct)  to  be 
afforded  a  reasonable  opportunity  to  be  heard."  "^^  This  criterion,  of 
course,  finds  its  antecedents  in  the  private-attorney-general  concept, 
which  looked  to  a  party's  interest  as  a  barometer  of  the  intensity  and 
reliability  of  the  arguments  he  would  forward.^"'*  Whether  an  interest 
is  adequately  represented  by  an  agency  depends  in  part  upon  the  nature 
of  the  proceeding  """  and  upon  the  degree  to  which  the  agency  is  thought 
to  be  inuuenced  by  the  regulated  industry."^"  Whether  an  intervenor 
is  a  "responsible  and  representative  [group]  eligible  to  intervene"  '^^ 
may  turn  on  whether  it  lias  "by  [its]  activities  and  conduct  .    .    .  ex- 

^T^  See  notes  94-113  supra  &  accompanying  text;   Comment,  supra  note  94,  at 
578-80. 

272  See  notes  363-76  iiijra  &  accompanyinR  text. 

273  See  notes  306-21  injra  &  accompanying  text. 
2'!*  Sec  notes  114-20  supra  &  accompanying  text. 
275  Gelihorn,  supra  note  18,  at  376-83. 

270  Id.  387.     Cf.  notes  524-32  iiijra  &  accompanying  text. 

277  Gelihorn,  supra  note  18,  at  380. 

278  <:ee  note  53  supra  &  accompanying  text. 

279  Reasons  for  limiting  public  partic.pation  in  adjudicative  proceedn,gs  are  d.s- 
cussed  below  in  the  context  of  the  FTC. 

r.;sr:.  cor:nLrT;s"&s  c...  »<  a,,.. «.  pcc  .,  p.. 

994,  1005  (D.C.  Cir.  1966). 
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hibitcd  a  special  interest"  ^"  in  the  contested  issues  and  has  the  cohesive 
organizatiLin  and  resources  to  present  its  views  eflfectivcly.  If,  however, 
this  latter  consideration  is  consistently  decisive  of  the  choice  of  an 
intcrvcnor,  there  is  the  danger  that  the  favored  gronp  will  establish  its 
hegemony  as  tJic  spokesman  for  a  point  of  view/**^  Professor  Gellhorn 
himself  notes  that  his  final  criterion,  the  cost  and  delay  attributable  to 
intervention,  "cannot  be  legitimately  charged  as  a  drawback  of  public 
interest  group  i)articipation,  [if]  a  prior  judgment  has  been  made  that 
consideration  of  [the  issues  raised  by  an  intervenor]  is  essential  to 
successful  performance  of  the  agency's  mandate."  ^^* 

E.  Proposals  to  Facilitate  Public  Participation 

If  intervention  by  public  interest  groups  is  to  mean  anything  more 
than  announcing  a  presence,  presenting  general  legal  arguments  with- 
out supporting  factual  data  or  expertise,  and  on  occasion  dramatizing 
an  agency's  inadequate  consideration  of  certain  issues,  the  problem  of 
funding  must  be  surmounted.     "Assuring  the  legal  rights  of  public 
interest   re[>resentatives  to  participate  in   regulatory  proceedings  is  a 
vital  first  step.     It  is,  however,  only  a  first  step.     Without  further 
affirmative  action  to  assure  that  public  representatives  actually  appear, 
the  legal  right  to  participate  will  largely  be  a  symbolic — perhaps  merely 
a  cosmetic — advance."  "^'^     The  cost  of  participation — attorneys'  fees, 
fees  for  expert  witnesses,  expenses  of  marshalling  and  presenting  factual 
data,  and  transcript  costs  and  similar  charges — may  effectively  inhibit 
participation  by  any  but  the  regulated  interests.^*^    The  present  contro- 
versy is  whether  public  interest  participation  should  be  financed  with 
public  funds  and,  if  so,  what  form  such  financing  should  take.     Resist- 
ance to  public  financing  of  such  participation  is  evidenced  by  the  contro- 
versv  over  tax  exemptions  lor  public  interest   law  firms  ^*^  and  the 
op[)osition  of  groups  such  as  tiie  United  States  Chamber  of  Commerce 
to  the  prop(\>:cd  Consumer  Protection  Agency  (CPA).-^* 

Public  financing  oi  public  interest  participation  might  take  many 
forms.  It  has  been  suggested  that  the  agencies  themselves  should  bear 
most  of  the  transcript,  multiple  copy,  and  other  incidental  costs  asso- 

-f-  Scenic  Hudson  Preservation  Conference  v.  FPC,  354  F.2d  608,  616  (2<1  QV. 
196.').  fi-rt.  .ian.il.  .vS4  U.S.  941    (1966). 

--'3. At  t/ie  .\<lniinistraiive  Conference  hearing  on  Recommendation  2B,  see  note 
18  j.v,T,7.  .>[,i!coIin  S.  -Mason  noted  tlie  danger  that  intervention  might  be  limited 
"to  a  single  rt'i'rcscntaiive  of  a  jiarticular  interest,  and  tlius  will  appear  to  gi\e 
credentials  to  that  group  as  'the'  repre.senlative  of  .  .  .  [that]  citizen  interest  however 
cliaractcriicd." 

2^-«  Geiihcrn.  sufra  note  IS,  at  ZS3. 

28'' Lazarus  &  Onek,  supra  note  19,  at  1096. 

text  '""■^'"^  "°'"  ""^"""^  ^^^^^'  '°^'^'  ^^^^'  ^^'^^  ^^^^^  '"f'"  *  accompanying 
^  '^l  •5"'-^. Garrett.  Fcirral  Tax  Limitatioiis  on  Political  ActitilUrs  of  Public  Interest 

288  See  Hearings,  supra  note  18,  at  173. 
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ciated  with  those  formal  proceedings  in  which  the  public  may  partici- 
pate-*"  and  that  "in-house"  expertise  of  federal  agencies  or  neutral 
experts  appointed  by  the  agency  deciding  the  issue  should  be  made 
available  to  public  participants.-''"  Certainly,  the  efforts  of  an  active 
investigative  staff  could  alleviate  the  burden  on,  and  perhaps  the  need 
for,  public  representatives.'"^ 

Numerous  solutions  have  been  offered  to  what  is  perhaps  the  most 
perplexing  problem — financing  attorney  and  expert  witness  fees.  One 
approach  would  create  new  money-damage  remedies,  or  class  actions 
permitting  the  consolidation  of  small  claims,  to  encourage  private  prac- 
titioners to  take  cases  on  a  contingent  fee  basis.^"-  Assessing  the  regu- 
lated interests  for  fee  awards  or  the  cost  of  public  representation  could 
also  provide  an  incentive,'"^  but  the  dangers  of  ini])osing  new  liabilities 
of  indeterminate  extent  on  those  interests,  the  inefficiency  of  liic  con- 
tingent fee  system  in  areas  of  tort  litigation,  and  tlic  emphasis  on  liti- 
gation, as  opposed  to  participation  in  agency  proceedings,  such  an 
arrangement  nu"ght  encourage,  are  obvious  shortcomings.  A  fouiul.-i- 
tion  for  fee  shifting  in  the  absence  of  statutory  autiiority  may  have  bccMi 
laid  by  the  Supreme  Court's  decision  in  ;l/i7/,\-  ?;.  lilcctrtc  .hito-l.ilc 
Co.,*"'*  which  awarded  attorney's  fees  as  well  as  costs  to  the  iil.tinliffs 
who  successfully  brought  a  stockholders'  derivative  action  t'or  the  dis- 
sennnation  of  misleading  proxy  statements.-"''  Though  the  action 
created  no  monetary  fund,  the  Court  found  that  the  suit  "cnnfi-rred  a 
substantial  benefit  on  the  members  of  an  ascertainable  class,  and  .  .  . 
an  award  .  .  .  will  operate  to  spread  the  costs  proportionately  among 
them."  "'^  Reimbursement  of  fees  for  private  law  enforcement  could 
conceivably  be  extended  to  other  areas  of  social  concern,  such  as  en- 
forcement of  pollution  and  consumer  protection  laws.""'  The  vague 
contours  of  Mills'  benefit  rationale,  the  possibility  of  numeroiis,  abusive 
nuisance  suits  for  relatively  minor  violations  of  the  law,-  '  and  the 
problem  of  deciding  which  litigants  or  participants  in  an  admimstrative 
proceeding  have  in  fact  cotiferred  a  benefit  to  a  segment  of  the  public, 
^'ay  inhnStwidespr^^ 

2S0  Sec,  e.g.,  Gellhorn,  supra  note  18,  at  389-93. 
200  Id.  393-94. 

panying  texi. 

298  See  id.  334. 
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the  Administrative  Conference  has  refused  to  endorse  reimbursement 
of  incurred  legal  expenses.""" 

The  subsidy  approach  would  permit  the  agency,  in  its  discretion, 
to  reimburse  public  interest  participants  for  legal  and  witness  fees,^"" 
or,  in  tlie  alternative,  to  establish  within  the  agency  a  special  office  to 
provide  legal  assistance  to  public  interest  participants.^"'  This  approach 
assumes,  of  course,  that  agencies  presently  possess  statutory  authority 
to  incur  such  expenses. ^"^  The  obvious  objections  to  this  suggested 
approach  are  that  the  agency  itself  passes  on  the  utility  of  intervention 
and,  under  the  ."^ecand  alternative,  has  a  great  deal  of  control  over  how 
the  case  will  be  presented,  a  factor  which  would  undoubtedly  impair  a 
participant's  critical  perspective. 

A  third  approach  would  institutionalize  public  advocacy,  and  is 
exemplified  by  the  proposed  Public  Counsel  Corporation.^"^  The  bill 
would  have  enabled  the  corporation  to 

(I)  represent,  either  directly  or  by  contract  with  ap- 
proj)riate  incli\iduals  or  private  organizations,  the  interests 
of  the  unrepresented  public  and,  where  appropriate,  separate 
interests  of  distinct  groups  within  the  unrepresented  public, 
in  proceedings  before  regulatory  agencies  .  .  .  provided  that 
in  carrying  out  its  contracting  authority  under  this  section, 
the  corporation  shall  give  preference  to  nonprofit  organiza- 
tions with  experience  in  representing  the  public  interest  before 
Federal  agencies; 

(2)  initiate  rulemaking  proceedings  in  any  regulatory 
agency  when  otherwise  authorized  .   .   .   ; 

(3)  collect  and  disseminate  to  all  interested  organiza- 
tions and  to  the  general  public  information  concerning  rule- 
making .   .   .   ; 

(4)  represent,  upon  request,  individuals  or  private 
organizations  who  seek  judicial  review  of  Federal  adminis- 
tive  actions  .    .   .   .^"' 


290  .Administrative  Conference  of  the  Uruted  States,  Recommendation  28   adopted 
Dec.  7,  1971 ;  sec  note  18  jk/tj. 

•T'0  5-rr  Lazarus  &  Onek,  su[>ra  note  19,  at  1009-10;  cf.  note  713  infra  &  accom- 
panying text. 

^^^  Sec  note  452  infra  &  accompanying  text. 

3"' Src  Lnzarus  &  Onck,  sufra  note  19,  at  1100. 


303  The   Public  CotiiiscI   Corporation  was   first  proposed  in   1970  but  was  never 
'rT'v.Oy'l';  ■'"'"";'.'"''r"-    ^^■'•Jf'-^f'.os  on  S.  .?W  &  S.  2544  Before  the  Subeomm. 

S  iWb  lT--i\     t'--    ^  '  '"■"LT''  ""'  '""J^'-^'  •■f'""-«J"ced.     Sec  Hcaril'ns  ol 
^.  H-J  ij./.rt   //(<•  ^n/'coinm.  on  Adintnislrattic  Practice  &  Prnr,-dur^  r.f  n, .   c       . 
Coinm.  „n   the  Judiciary,  92d  Cong     1st   ^CSS     (I97n     %Z  nJ^^.v  '  ""■  .^'^»<^'i 
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The  bill  would  thus  have  authorized  the  establisliment  of  an  agency 
staff  which  could  develop  its  own  expertise,  policy,  and  continuity,  while 
providing,  through  independent  contracts  with  public  interest  law 
firms  appearing  before  agencies  and  reviewing  courts,  a  measure  of 
insulation  from  the  pressures  to  conform  to  the  norms  of  its  own 
bureaucracy.  Most  important,  the  corporation  would  have  been  enabled 
to  represent  a  wide  variety  of  interests. ^"^ 

In  contrast,  the  Consumer  Protection  Act,  one  verson  of  which 
was  passed  by  the  House  in  1971  ^^^  and  another  of  which  is  presently 
under  consideration  by  the  Senate,^°^  is  much  less  ambitious.  It  is 
directed  primarily  toward  the  problems  of  the  consumer  and  does  not 
in  terms  embrace  the  wide  spectrum  of  problems  affecting  the  environ- 
ment c  r  the  poor  and  minority  groups.  The  bills  authorize  the  employ- 
ment of  expert  witnesses  ^"^  and  the  appointment  of  advisory  commit- 
tees,^"^ but  do  not  authorize  contracts  with  pulilic  interest  law  firms  to 
provide  independent  representation.  Though  they  do  not  purport  to 
make  the  CTA  the  exclusive  representative  of  consumers'  interests, 
neither  do  they  contemplate  the  direct  financing  of  public  interest  law 
firms  and  kindred  organizations,  as  did  the  Public  Counsel  Corporation 
proposal.  The  bills  provide  for  the  publication  and  distribution  of  in- 
formation of  general  interest  to  consumers,^*"  but  the  general  provisions 
do  not  ensure  any  improvement  in  informing  the  public  of  the  pendency 
of  specific  agency  proceedings  likely  to  affect  their  interests."*" 

At  the  heart  of  both  bills  are  the  provisions  for  representation  be- 
fore agencies  and  courts.  In  the  House  bill  the  agency  has  authority 
to  participate  in,  but  not  to  initiate,  any  rulemaking  {)rocccding  other 
than  one  "involving  solely  the  internal  operations  of  the  Federal 
agency,"  ^'"  and  may  intervene  in,  but  may  not  initiate,  adjudicatory 
proceedings  "other  than  an  adjudication  seeking  primarily  to  impose  a 
fine,  penalty,  or  forfeiture."  ^"    This  latter  prohibition,  if  read  broadly, 

30.-)  Lazarus  &  Onek,  sufra  note  19,  at  1097,  suggest  that  any  scheme  should  be 
judged  in  terms  of  the  adcciuacy  of  financing,  its  independence  from  bureaucratic  and 
industry  controls,  its  accountability  to  the  i.ublic,  and  its  expertise. 

30G117  Cong.  Rec.  H9583  (daily  ed.  Oct.  14,  1971);  sec  N.Y.  Times,  Oct.  15, 
1971,  at  1,  col.    1.  „        c^ 

307  S  1177  92d  Cong.,  1st  Sess.  (1971)  [hereinafter  cited  as  S.  1177|.  Sef 
Hcarinns  on  S.  '1177  &  H.K.  10,835  Before  the  Subcomm.  onExeeuhieReorgamzalw^ 
&  Gov't  Research  of  the  Senate  Comm.  on  Gov't  Operations,  92d  Cong.,   1st  bes*. 

(1971) 

308  HR  10  833  92d  Cong..  1st  Sess.  §2Q2(h)(2)  (1971)  [hereinafter  cited  a.} 
H.R.  10,835];  S.  1177  §206(it)(2). 

309  H.R.  10,835  §  202(b)  (3);  S.  1177  |  2Q6U^  (^J). 

310  H.R.  10,835  §206;  S.  1177  §205. 

311  See  notes  253-55  supra  &  accompanying  text. 

312  H.R.  10,835  §  204(a)(1). 

313  H  R  10  835  5  204(a)(2).    Section  204re)  provides  that  the  CPA  may  rcqucNt 
r  A       ,  o„;nrv  to  initiate  such  proceedings,  but  there  is  no  obhgal.on  on  »hc  a^rncyr 

SiM(.T(drTh7s,»!?S V!l77'?£3U  no,  iJoviO.  (or  rciow  „< 

failures  of  the  agency,  to  act. 
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might  foreclose  particii)ation  in  a  variety  of  proceedings  affecting  con- 
sumers' interests :  for  example,  a  proceeding  resulting  in  a  cease-and- 
desist  order  or  in  a  civil  penalty.  The  Senate  bill  has  no  analogous 
section  though  the  limitation  appears  to  be  implied.^"  The  Moorhead 
amendment^'"  to  the  House  bill  vk^ould  have  permitted  the  CPA  to 
particii)ate  in  such  proceedings  in  the  role  of  consumer  advocate,  ad- 
dressing broad  issues  of  policy  and  the  nature  of  an  appropriate  civil 
remedy,  but  not  in  the  role  of  a  second  prosecutor  litigating  the  guilt 
of  a  respondent  or  the  nature  of  a  criminal  sanction.^^"  The  amendment 
would  also  have  added  the  following  section  to  the  bill : 

The  Agency,  as  a  matter  of  right,  may  undertake  reviews  and 
investigations,  and  require  information  from  Federal  agencies 
...  for  the  purpose  of  submitting  information,  findings,  or 
recommendations  to  the  Congress  regarding  any  matter  af- 
fecting the  interests  of  consumers  concerning  which  a  Federal 
agency  has  the  authority  but  fails  to  initiate  a  rulemaking  or 
adjudicatory  proceeding  .   .   .   .^" 

The  CPA  would  thus  have  been  permitted  to  duplicate  the  factfinding 
functions  of  rulemaking  or  adjudicatory  proceedings  affecting  consumer 
interests  which  an  agency  had  declined  to  initiate;  the  CPA  would 
arguably  have  the  subpoena  power  which  the  agency  had  refused  to  use 
in  declining  to  initiate. ^'^  The  ultimate  effect  would  have  been  either 
to  force  the  agency  to  initiate  proceedings  or  to  have  the  agency's  in- 
formal procedures  subjected  to  intense  scrutiny. 

During  the  course  of  the  House  debate,  one  commentator  felt  the 
amendment  posed  a  "risk  of  grave  interference  with  the  functioning  and 
responsibility  of  Federal  agencies."  ^^^  The  bewildering  variety  of  in- 
formal agency  action  makes  it  impossible  to  define  with  any  particu- 
larity what  the  nature  and  scope  of  the  CPA's  power  would  have  been 
under  the  amendment.  That  power  might  permit  inquiry  into  virtually 
every  exercise  of  agency  discretion  in  its  informal  operations.  The 
defeat  of  the  amendment,  however,  does  not  necessarily  imply  that  there 
should  not  be  a  more  narrowly  defined  power  on  the  part  of  the  CPA 

^^*  Sec  Hcariiiffs,  supra  note  307,  at  156  (staff  comparison  of  the  House  &  Senate 
bills),  11   (slatcmcnt  of  Kcprcseiifative  Holifield). 

3'''' Amendment  offered  by  Representative  Moorhead,  117  Cong.  Reg.  H9503  (daily 
ed.  Oct.  13,  1971),  rejected  by  the  House,  117  Cong.  Rec.  H9571-72  (daily  cd.  CX-J. 
14,  1971). 

316  117  Cong.  Rec.  H9503  (daily  cd.  Oct.  13,  1971).  One  commentator  tlvwR^it 
the  original  language  conveyed  the  same  intent.  Letter  from  Roger  C.  Cram!  <i. 
Chairman  of  the  Administrative  Conference  of  the  United  States,  to  Rei>rc^ctifati»t 
Holif^cId,  in  117  Cong.  Rec.  H9484-85  (daily  ed.  Oct.  13,  1971). 

31T  117  Cong.  Rec.  H9503  (daily  ed.  Oct.  13,  1971). 

3'8Xhe  Senate  bill.  S.  1177  §205(d),  provides  for  greater  suhpociva  i>oww.  S-i* 
Hearings,  supra  note  307,  at  10  (statement  of  Reprcsentalivc  Hidifici'l). 

3i»Cramton,  supra  note  316,  at  H9485.  See  Kilpatrick,  Cominy  If  S»'^ 
Consumer  Ar/cncy,  Evening  Huiletin  (Philadelphia),  Nlar.  25.  IV72,  at  10.  <.^  », 
cj.  CoNSU-MtK  Reports,  l-cb.  1971,  at  80. 
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to  investigate,  and  perhaps  initiate  review  of,  certain  classes  of  informal 
agency  action.  That  power  might,  for  example,  extend  to  FTC  con- 
sent orders  or  approvals  of  mergers  potentially  affecting  consumers,  or 
to  agency  prosecutorial  discretion  in  similar  areas.  The  intervention 
section  of  the  Senate  bill  provides  for  easier  access  to  agency  proceed- 
ings than  the  House  bill.^-°  The  bill  passed  by  the  House  gives  the 
CPA  essentially  no  greater  right  to  intervene  in  or  initiate  formal 
agency  action  than  that  of  private  parties. ^*^  As  a  practical  matter,  an 
agency  might  be  less  likely  to  limit  the  procedural  privileges  allowed 
the  CPA  as  intervenor,  although  the  agency  might  feel  more  justified 
in  denying  such  privileges  to  a  public  interest  group  intervening  inde- 
pendently in  the  same  proceeding.  The  CPA,  which  is  Congress'  most 
adver';urous  attempt  to  date  to  facilitate  the  representation  of  unrepre- 
sented interests,  makes  no  provision  for  the  public  financing  needed  by 
public  interest  groups  to  participate  effectively,  and  in  some  instances 
may,  paradoxically,  tempt  agencies  to  limit  the  scope  of  their  partici- 
pation. 

Congressional  reliance  upon  independent  agencies  like  the  CPA 
to  achieve  the  objective  of  broadened  public  participation,  without  sup- 
plemental support  for  independent  public  interest  groups,  may  mean  that 
the  latter  will  not  advance  beyond  their  present  state  of  effectiveness. 
They  are  assured  by  Welfare  Rights  the  opportunity  to  intervene  to  the 
extent  necessary  to  make  the  expanded  right  of  review  under  Data 
Processing  effective,  but  are  as  yet  in  desperate  need  of  financial  support 
to  enable  them  to  use  that  opportunity  to  the  fullest. 

n.  An  Analysis  of  Five  Agencies'  Experience  with 
Public  Participation 

A.  Federal  Communications  Commission 

The  primary  responsibility  of  the  Federal  Communications  Com- 
mission (FCC)  is  the  regulation  of  communications  common  car- 
riers ^^^  and  broadcasting  services.^"  Demands  for  public  participation 
are  currently  being  pressed  with  most  frequency  and  zeal  in  proceedings 
involving  the  renewal  of  broadcasting  licenses.  Several  reasons  may 
explain  this  focus :  the  initial  licensing  of  the  more  profitable  segments 
of  the  radio  spectrum  allocated  to  radio  and  television  broadcasting  has 


320  Compare  S.  1177  §203  with  H.R.  10,835  §204.  See  Hearings,  supra  noie  iO?, 
at  155  (staff  comparison  of  the  2  bills),  160  (discussion  by  Representative  Koscntlial 
of  differences  between  the  bills). 

821  While  the  House  bill  may  be  less  intrusive  in  this  respect,  it  does  provide 
broad  authority  for  the  CPA  to  initiate  judicial  review,  whether  or  not  the  CPA  was 
a  party  to  the  proceedings  below.  H.R.  10,835  § 204(d).  The  Senate  bill  allows  the 
CPA  to  initiate  judicial  review  only  if  it  intervened  in  the  agency  proceeding.  S.  II77 
§ 203(d).    See  Hearings,  supra  note  307,  at  224  (statement  of  Roger  C.  Craniton) 

322  47  u.S.C.  §§201-23  (1970). 

823 /J.  §§301-99. 
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betn  substantially  completed,''-''  the  licenses  must  be  renewed  at  tlirec- 
year  intervals,^-"'  and  tlie  rules  covering  contested  renewals  provide 
oi)p()rtunity  for  the  public  to  express  its  dissatisfaction  with  a  licensee's 
previous  jicrforinance  •'-'"  and.  in  many  cases,  to  obtain  judicial  review 
of  adverse  agency  determination.^'^ 

A  renewal  hearing  is  a  serious  and  costly  afifair  for  all  concerned,^^^ 
but  one  to  which  only  a  minute  percentage  of  broadcast  licenses  are 
now  subjected.^'"  Even  though  a  broadcast  license  is  a  privilege^'" 
and  a  pul)lic  trust  subject  to  rcvocation,^^*  creating  no  right  "beyond 
the  terms,  conditions,  and  periods  of  the  license,"  ^^-  the  broadcast  in- 
dustry regards  the  failure  to  renew  with  terror,  calling  it  a  "death 
sentence."  ^^^  The  FCC  itself  has  viewed  the  refusal  to  renew  as  the 
"supreme  penalty,  one  which  by  custom  has  been  reserved  for  trans- 
gressors whose  acts  of  disobedience  or  folly  have  reached  major  dimen- 
sions." "^     There  are,  of  course,  statutory  rules  ^^'^  and  overtones  of 


^-*  At  the  close  of  fiscal  year  1970,  only  82  cominercial  AM,  134  commercial  FM 
and  129  cominercial  television  (UHF  &  VHP)  frequencies  still  were  available.  See 
o(>  FCC  Ann.  liv.v.  144-4()  (1970).  Since  July  1968,  however,  the  Commission  has 
reiiiscd  to  accept  a|iplicaiions  for  new  AM  radio  stations.  Id.  42.  Of  the  available 
FM  liccn.scs,  most  arc  for  U)\v  power  class  A  stations  which  are  commercially  less 
desirable  than  the  higher  powered  class  B  and  C  stations,  which  have  greater  coverage 
and  can  llu-reforc  (leinnnd  higher  advertising  revenues.  See  id.  43-44.  "In  many 
parts  of  the  country  .  .  .  only  the  class  A  channels  in  the  smaller  cities  remain." 
Id.  AA.  Of  the  remaining  television  frequencies,  the  bulk  are  in  the  less  profitable 
UHF  band.    Sec  id.  41,  159. 

••»2'47  U.S.C.  §307(d)  (1970)  ;  sec  47  C.F.R.  §§73.34,  .218  (1971).  In  contrast, 
the  FPC  may,  for  example,  grant  licenses  for  terms  of  up  to  50  years.  See  note  725 
iufra  &  accompanying  text. 

?.2G  Sec  notes  343-400  injra  Si  accompanying  text. 

327  Jd. 

3-*  Sec  note  466  injra. 

320  ii,  l%7_  6  applications  for  renewal  were  designated  for  hearing  (0.24%  of  all 
a]M)iications  rencued)  ;  in  1968.  15  (0.51%);  in  1969.  17  (0.62%).  Comment,  Public 
Pariieif'aliiin  in  License  Kcnncals  and  ihe  Public  Interest  Standard  of  the  FCC, 
1970  Utak  L.  Kkv.  461.  463  n.21.  In  fiscal  1970,  18  renewal  applications  were 
dcsienatcd  f<ir  hearing  (0.68%  of  all  applications  renewed).  36  I'XC  Ann.  Rep. 
147-48  (1970).  About  7700  licenses  are  renewed  every  three  vears.  Compare  id.  2 
xvith  Johnson,  A  New  Fidelity  to  the  Regulatory  Ideal,  59  Geo.  L.J.  869,  879  (1971). 

n.To  Television  licensees  recover  during  their  three-year  terms  an  average  of  from 
200%  to  about  600%  of  their  investment.  Fcnton,  The  Federal  CommwiicatioHS 
Commission  and  the  License  Renewal  Process,  5  Suffolk  U.L.  Rev.  389,  414  (1971). 

.131  Sec  Oflice  of  Communication  of  the  United  Church  of  Christ  v.  FCC,  359 
F.2d  994,  1003  (D.C.  Cir.  1966). 

•■'•'•■M7  U.S.C.  §301  (1970);  sec  Ashbacker  Radio  Corp.  v.  FCC,  326  U.S.  327 
Z2\-n  &  n.6  (1945)  ;  accord,  FCC  v.  Sanders  Bros.  Radio  Station,  309  U.S.  470,  475 
(1940).  In  fact,  no  license  will  be  granted  until  the  applicant  has  signed  a  waiver 
of  claim  to  a  frequency  "because  of  the  previous  use  of  the  same."  47  U.S.C.  §304 
(1970). 

^'^^  Sec  D.  GiLLMOR  &  J.  Bakron.  Mass  Communication  Law  711   (1969). 

sa-i  Brandy  wine-Main  Line  Radio,  Inc.,  24  F.C.C.2d  18,  26  (1970)  ;  cj.  Comment, 
The  Fairness  Doctrine  and  Broadcast  License  Renewals:  Brandywine-Main  Line 
Radio,  Inc.,  71  Colum.  L.  Rev.  452,  458  (1971). 

333  5fe  Administrative  Procedure  Act  §9(c).  5  U.S.C.  §5S8(c)  (1970);  47 
U.S.C.  §402(a)  (1970)  (applying  the  APA  to  certain  FCC  appeals);  cf.  id.  §§312 
(c)-(e)  (requirements  of  serving  of  order  to  show  cause,  hearing,  burden  of  proof 
on  Commission,  and  application  of  APA  in  license  revocation  proceedings). 
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due  process  protections  in  the  background  ^^^  suggesting  that  the  re- 
fusal to  grant  another  Hcense  to  an  incumbent  broadcaster  cuts  much 
closer  to  the  line  of  a  deprivation  of  property  than  the  denial  of  a 
privilege  associated  with  the  initial  licensing  proceeding. 

The  determination  whether  to  renew  normally  focuses  on  the 
licensee's  performance  during  the  preceding  license  period."'''  Although 
the  showing  required  to  warrant  renewal  is  unsettled,^^^  members  of 
the  public  within  the  area  served  by  the  licensee  are  in  a  particularly 
good  position  to  contribute  to  any  inquiry  into  tiiat  history. ^^^  The 
public  is  faced  with  the  relatively  narrow  questions  of  programming 
desires  and  preferences  and  their  allocation  within  the  limits  of  an 
established  numi)er  of  available  frequencies.^''"  Broader  questions  con- 
cerning, for  example,  the  structure  of  the  broadcasting  industry,  the 
iii.pac*-  of  the  size,  technological  operation,  and  placement  of  facilities 
on  the  social,  economic,  and  ecological  systems,  and  the  economical  use 
of  the  total  radio  band,  have  either  been  resolved  by  arrangement  with 

33"  See  Reich,  Indh'idual  Rir/hts  and  Social  Welfare:  The  Emerging  Leqal  Issues, 
74  Yale  L.J.  1245,  1255  (1905).  See  also  1  K.  Davis,  sii{>ra  note  23.  §7.18,  at 
495-97. 

•137  ^fg^  CM..  Onice  of  Coininuiiicalion  of  the  United  Church  of  Clirist  v.  FCC, 
359  F.2(l  994,  1007  (D.C  Cir.  1966)  ;  cj.  W.  Emf.rv,  Bkoadcasting  and  Guveknmknt: 
Responsiuii.itu'.s  and  RF.GULAtiOiNS  24()  (1971). 

3>*8 'f  l]^;  controversy  over  this  issue  and  the  consequent  congressional  reexamina- 
tion of  both  the  Commission's  renewal  jiroccss  and  suh^tantive  criteria  for  renewal 
have  been  precipitated  cliiefly  by  the  Commission's  first  deci.sioii  not  to  renew 
the  license  of  a  broadcaster  whose  performance  was  judged  only  "averape"'  and  to 
award  the  frequency  to  a  challeng^cr.  WHOM,  Inc.,  16  F.C.C.2d  1  (1969),  ag'd 
si(b  nom.  Greater  Boston  Television  Corp.  v.  FCC,  444  F.2d  ?A\  (D.C.  Cir.),  cert, 
denied,  402  U.S.  923  (1971).  For  reaction  to  IVIIDH,  see  S.  2004,  91st  Con-,  1st 
Sess.  (1969)  ;  Goldin,  "Sfare  the  Golden  Goose"— The  Ajterwath  of  WHDH  m  FCC 
License  Renewal  Policy,  83  Harv.  L.  Rkv.  1014  (1970)  ;  JafTe,  WHDH:  The  FCC 
and  Broadcasting  License  Renewals,  82  Harv.  L.  Rev.  1693  (1969)  ;  CommeiU,  The 
Aftermath  of  WHDH:  Regulation  by  Co)iipctition  or  Protection  of  Medi  'critv? , 
118  U.  Pa.  L.  Rev.  368  (1970)  ;  20  Catil  U.L.  Rev.  328  (19/0). 

The  Commission's  Policy  Statement  Concerning  Comfiarative  Hearings  Involving 
Regular  Renewal  Applicants,  22  I"'.C.C.2d  424  (1970),  which  conferred  upon  an  in- 
cumbent licensee  a  controlling  preference  over  anotlier  applicant  by  showier.:  past 
performance  substantially  serving  the  public,  was  successfully  attacked  by  the  Citizens 
Communications  Center  and  Rlack  Efforts  for  Soul  in  Television  (P.F,ST).  Citizens 
Communications  Center  v.  FCC.  447  F.2d  1201  (D.C.  Cir.  1971).  Tlie  Policy  State- 
ment had  "served  to  deter  the  filing  of  a  single  competing  application  for  a  lelevij^ion 
renewal  in  over  a  year  .  .  .  ."  Id.  at  1200;  see  Comment,  hnf^lications  of  Citizens 
Communications  Center  v.  FCC,  71  Colum.  L.  Ivev.  1500  (1971).  The  groups  had 
earlier  petitioned  for  rulemaking  ])roceedings  for  conif)arative  broadcast  hearings. 
BEST,  21  F.C.C.2d  355  (1970).  But  see  Molinc  Television  Corp..  31  F.C.C  2d  263 
(1971),  appeal  docketed  sub  nom.  Community  Telecasting  Corp.  v.  F""CC,  No.  71-1741, 
D.C.  Cir.,  Sept.  17,  1971  (Commission  gave  preference  in  a  comparative  hearing  to 
an  incumbent  whose  performance  was  inferior  to  its  past  promises,  and  renewed 
its  license).  The  decision,  characterized  by  Conmiissioner  Johnson  as  "lawless,"  it',. 
at  277,  was  reported  as  "being  read  by  legal  specialists  ...  as  evidence  that  the 
FCC's  Republican  majority  will  tend  to  favor  incumbent  broadcasters  against  their 
rivals."    N.Y.  Times,  Aug.  24,  1971,  at  75,  col.  4. 

33n  It  has  been  observed,   however,  that   "recognizing  the  standing  of   momlicrs 
of  the  broadcasting  audience  to  challenge  renewal   applications   will   not   furilici    ttic 
judicial  policy  of  encouraging  meaningful  public  pai  ticipalion  in  the  renewal  process 
if  the  Commission  at  the  same  time  refused  to  re-evaluate  Us  broadcastmg  standards 
or  leaves  the  public  unapprised  of  licensing  criteria.    Comment,  supra  note  329,  at  465. 

3*0  See  47  C.F.R.  §§73.21-.29.  202,  .203,  .606.  .607  (1971);  cf.  id.  §2.106. 
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other  governmental  bodies,^"  been  determined  through  rulemaking 
proceedings,^"  or  not  been  perceived  as  problems  by  anyone  with  op- 
portunity and  sufficient  concern  to  raise  them. 

1.  Standing  Before  the  FCC 

Broadcast  licenses  may  be  granted  or  renewed  only  if  the  Com- 
mission finds  that  "the  public  interest,  convenience,  and  necessity  would 
be  served."  ^'^  Anyone  may  file  a  petition  to  deny  a  license  or  license 
renewal,  wliich  "petition  shall  contain  specific  allegations  of  fact  suffi- 
cient to  show  that  the  petitioner  is  a  party  in  interest  and  that  a  grant 
of  the  ap[)lication  would  be  prima  facie  inconsistent  with"  the  public 
interest,  convenience,  and  necessity.^"  If  the  petition  to  deny  presents 
a  "substantial  and  material  question  of  fact,"  or  if  the  Commission  is 
unalile  to  find  affirmatively  that  grant  of  the  application  would  serve 
the  public  interest."'''*'''  the  Commission  "shall  formally  designate  the 
aj)i)licatiun  for  hearing."  ^'"'  Those  who  file  petitions  raising  such 
questions  and  satisfy  the  "party  in  interest"  requirement  may  partici- 
pate as  lull  parlies  to  tlie  hearing;  "'*'  otiier  persons  "may  file  a  petition 
for  leave  to  intervene,"  and,  on  a  showing  of  the  requisite  interest  and 
of  the  contribution  the  petitioner  will  make  to  the  determination  of  the 
issties,  may  become  parties  to  the  proceeding.^'''  Furthermore,  "[n]o 
person  shall  be  precluded  from  giving  any  relevant,  material,  and  com- 
petent testimony  at  a  liearing  because  he  lacks  a  sufficient  interest  to 
justify  his  intervention  as  a  party  in  the  matter."  ^*''' 

■""'For  example,  tlie  control  of  govcrnment-owiied-and-operated  stations  rests 
in  tlie  Prcsicknl,  47  U.S.C.  §  305(a)  (1970),  who  has  delegated  that  function  to  the 
Office  of  Telecommunications  Policy  (OTP),  see  Exec.  Order  No.  11.556,  3  C.F.R. 
548  (1971),  47  U.S.C.  §305  (1970):  Reorganization  Plan  No.  1  of  1970,  6  Weekly 
CoMP.  Pre.s.  Doc.  156  (1970),  47  U.S.C.  §305  (1970);  cf.  3  U.S.C.  §301  (1970). 
The  OTP  coordinates  its  functions  with  the  FCC  and  the  Interdepartmental  Radio 
Advi.^ory  Cominittec,  which  is  "composed  of  representatives  of  those  Federal  agencies 
making  extensive  use  of  radio."  36  FCC  Ann.  Rep.  112  (1970)  ;  see  1971/72  U.S. 
Govi-i  XMENT  Okgan-ization  Manual  556-57  (1971)  ;  cf.  47  C.F.R.  §0.37  (1971). 

In  the  area  of  deceptive  advertising,  tlie  Communications  and  Trade  Commissions 
have  maintained  an  arrangement  since  1957  "whereby  the  FTC  will  advise  the  FCC 
of  questiiinablc  advertising  broadcast  over  radio  and  television  stations."  Liaison 
Between  FCC  &  FTC  Relating  to  False  &  Misleading  Radio  &  T'V  Advertising,  22 
F.C.C.  1572  (1957).  For  subsequent  FCC-FTC  agreements,  see  [Current  Service] 
P  &  F  Radio  Reg.  1i^  11  :401,   :402  (1971) ;  cf.  W.  Emery,  supra  note  337,  at  72-82. 

^*-  Sec,  e.g.,  note  340  supra. 

s-tt  47  U.S.C.  §  309(a)  (1970). 

3'4/rf.  §  309(d)(1). 

3-«5/d.  §§309 (d)(2),  (e). 

■i^fi/rf.  §  309(e). 

3^^47  C.F.R.  §  1.223(a)  (1971).  See  American  Communications  Ass'n  v. 
United  States,  298  F.2d  648  (2d  Cir.  1962)  (interlocutory  review  and  reversal  of 
denial  of  intervention  by  a  trade  union  whose  status  as  a  party  in  interest  was  con- 
«.-«ii-il.  but  deemed  by  the  Commission  not  useful). 

•■•18  47  C.F.R.  §  1.223(b)  (1971). 

3*''*/d.  §  1.225(b).  Less  formal  channels  for  public  participation  are  also  available. 
"[AJny  person"  may  submit  "informal  objections"  to  the  grant,  renewal,  or  as.sipn- 
mcnt  of  a  license,  id.  §  1.587,  and,  during  a  license  term,  informal  requests  for  Com- 
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The  evolution  of  the  rule  that  one  show  that  he  has  an  interest, 
while  not  consistent,  has  been  toward  complete  obliteration  of  the  re- 
quirement. Before  enactment  of  section  309(c),  the  precursor  of  the 
present  petition-to-deny  section,  the  Federal  Communications  Act  con- 
tained no  provision  covering  intervention.^""  By  the  time  the  section 
was  added,  the  Supreme  Court  had  handed  down  a  germinal  case  on 
standing  to  appeal  from  administrative  decisions.  FCC  v.  Sanders 
Brothers  Radio  Station  ^°^  allowed  standing  to  a  competitor  facing  a 
direct  economic  injury  by  the  grant  of  a  license,  even  though  that 
interest  was  not  one  the  agency  could  have  considered  in  refusing  to 
grant  a  license.^^^  The  concept  of  such  a  "private  attorney  general"  ^°' 
was  founded  on  the  rationale  that  a  plaintifif  willing  to  challenge  the 
ag'-ncy's  effectuation  of  its  statutory  mandate,  and  having  sufficient 
economic  stake  in  the  outcome  to  litigate  seriously,  served  a  useful 
function  by  supplementing  the  Commission's  resources. •''•'''*  As  has  been 
discussed  earlier,^''  this  concept  has  been  instrumental  in  greatly 
broadening  the  scope  of  judicial  review  over  agency  decisionmaking. 

When  enacted  in  1952,-''^°  section  309(c) 's  "party  in  interest" 
phrase  was  intended  to  authorize  intervention  in  FCC  proceedings  only 
to  the  extent  allowed  by  the  Sanders  decision  for  appeals  from  agency 
decisions.^^^  As  late  as  1959  it  was  possible  for  one  student  com- 
mentator, by  logically  extending  the  Sanders  rationale  to  include  situa- 
tions in  which  the  intervenor  could  provide  useful  factual  data  for  the 
Commission,^^'^  to  criticize  expansion  of  the  term  to  include  "secondary" 
competitors  as  being  unsupported  by  equity,  redundant,  I)ecause  primary 
competitors  might  be  found,  and  unjustifiably  burdensome  on  Com- 
mission  resources.^'"     Today,   however,  the  interest   requirement  as 


mission  action  may  be  submitted,  iJ.  §1.41.  Sec.  c.q..  Friends  of  tlic  Eiirlli  24 
F.C.C.2d  743  (1970),  rcv'd,  449  F.2d  \UA  (D.C.  Cir.  1971)  (fairness  doctrine  com- 
plaint on  automobile  pollution);  San  Francisco  Women  for  Peace  24  F  C  C  2d  1S6 
(1970),  ajj-d  sub  >wni.  Green  v.  FCC,  447  F.2rl  32.1  (D.C.  Cir.  1971)'  (fairness-doctrine 
complaints  on  military  recruitment)  ;  Boalt  Hall  Student  Ass'n,  25  F.C.C.2d  70  (1969) 
(fairness-doctrine  complaint  on  governor's  speech).  The  fairness  doctrine  of  the 
FCC  ensures  "reasonable  opportunity  for  discussion  of  conflicting  views  on  issues 
of  public  importance."  Citizens  Communication  Center,  Primer  on  Citizens'  Access 
to  the  Federal   Communications  Commission  4    (1971  draft). 

350  Communications  Act  of  1934,  cli.  652,  §309,  48  Stat.  1085.  See  107  U.  Pa. 
L.  Rev.  551,  552  (1959).    See  note  405  injra. 

351  309  U.S.  470  (1940). 

352  i(j_  at  476. 

353  xhe  precise  phrase,  however,  was  subsequently  coined  by  Judge  Frank  in 
Associated  Indus.,  Inc.  v.  Ickes,  134  F.2d  694,  704  (2d  Cir.),  vacated  as  moot  320 
U.S.  707  (1943). 

354  107  U.  Pa.  L.  Rev.  551,  556  (1959)  ;  see  309  U.S.  at  477. 

355  ^fg  notes  53-54  supra  &  accompanying  text. 

356  Act  of  July  16,  1952,  ch.  879,  §7(e),  66  Stat.  715. 

357  S.  Rep.  No.  44.  82d  Cong.,  1st  Sess.  8  (1951). 

358  Sanders  itself,  however,  spoke  only  to  the  proposition  of  presenting  errors  of 
Jaw  to  appellate  courts.     See  309  U.S.  at  477. 

^50  See  107  U.  Pa.  L.  Rev.  551,  556-59  (1959). 
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interpreted  by  the  courts  ^•"'  is  so  weak  tiiat  knowledgeable  commenta- 
tors have  fcft  free  to  state  simply  that  a  comi)laining  party  who  is 
responsible  for  initiating  the  hearing  ])rocess  with  a  petition  to  deny 
alleging  material  issues,  "usually  has  a  substantial  stake  in  the  proceed- 
ing and  may  be  able  to  make  a  contribution,"  =*^'^  which  distinguishes 
him  from  the  public  at  large.^"" 

In  1965,  a  petition  to  deny  the  renewal  application  of  television 
station  WLBT  in  Jackson,  Mississippi,  was  fded  by  the  Office  of  Com- 
munications of  the  United  Church, of  Christ,  a  "national  denomination, 
with  churches  and  members  in  .  .  .  the  prime  service  area  covered  by 
WLliT,"  ^"^  the  local  congregation  of  the  church,  and  two  Mississippi 
civil  rights  leaders,  asserting  that  "the  station  failed  to  present  pro- 
graming designed  to  serve  the  particular  needs  and  interests  of  the 
Negro  Community"  and  did  not  "give  a  fair  presentation  of  the 
issues."  •'""'  The  Commission  denied  standing  to  the  petitioners,  fol- 
lowing its  established  doctrine  that 

members  of  the  general  public  who  do  not  show  a  direct 
causal  relationship  between  the  action  being  protested  and 
some  injury  of  a  tangible  and  substantial  nature  have  no 
standing  purely  as  members  of  the  general  public.^"'' 

The  FCC  reasoned  that  minority  groups  had  "no  greater  interest  or 
claim  of  injury  than  the  general  public,"  otherwise  "a»y  minority  group 
based  on  race,  creed,  color,  or  national  origins  could  gain  standing  as  a 
representative  of  the  public  interest."  ^'''*  The  United  Church  of  Christ 
was  therefore  not  a  party  in  interest  within  the  meaning  of  section 
309(d)  (1).^"^ 

On  appeal,  the  Court  of  Appeals  for  the  District  of  Columbia 
Circuit,  in  its  landmark  United  Church  of  Christ  decision,^"®  disagreed 
and  reversed.  The  court  could  see  no  reason  to  exclude  the  listening 
public,  those  "most  directly  concerned  with  and  intimately  afifected  by 
the  performance  of  a  licensee,"  *''"'*  from  the  renewal  process.  Indeed, 
public  spokesmen  might  be  the  only  source  from  which  the  Commission 
could  learn  of  programming  deficiencies  or  other  objectionable  prac- 

300  ^ff  text  accompanying  notes  377-95  infra. 

3"  I  Shapiro,  sultra  note  37,  at  728. 

302  Cf.  Gelliiorn.  suf>ra  note  18,  at  380. 

3"3  Lamar  Life  Broadcasting  Co.,  38  F.C.C.  1143.  1143  n.l   (1965). 

3G<;</.  at  1148. 

3«5/rf.  at  1149  n.ll. 

3"" /(/.   (ciiipiiasis  in  the  original). 

f  87  See  note  344  supra  &  accompanying  text.  The  Commission  did,  however, 
consider  the  allegations  of  the  Church  as  set  forth  in  the  petition  to  deny  "irrespective 
of  any  question  of  standing  or  related  matters."    38  F.C.C.  at  1149. 

ai"  OHTicc  of  Communication  of  the  United  Church  of  Christ  v.  FCC  359  F2d 
994  (D.C.  Cir.  1966).  ' 

sou  Id.  at  1002. 
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tices.^'"  The  court  chastised  the  Commission  for  rigidly  allowing 
standing  to  intervene  only  to  those  alleging  electrical  interference  or 
direct  economic  injury  ^^^  and  for  discounting  the  efficacy  of  consumer 
participation.^'" 

The  theory  that  the  Commission  can  always  effectively  repre- 
sent the  listener  interests  in  a  renewal  proceeding  without  the 
aid  and  participation  of  legitimate  listener  representatives  ful- 
filling the  role  of  private  attorneys  general  is  one  of  those 
assumptions  we  collectively  try  to  work  with  so  long  as  they 
are  reasonably  adequate.  When  it  becomes  clear,  as  it  does 
to  us  now,  that  it  is  no  longer  a  valid  assumption  which  stands 
up  under  the  realities  of  actual  experience,  neither  we  nor  the 
Commission  can  continue  to  rely  on  it.  The  gradual  ex- 
pansion and  evolution  of  concepts  of  standing  in  administra- 
tive law  attests  that  experience  rather  than  logic  or  fixed  rules 
has  been  accepted  as  the  guide. ^" 

The  court  held  that  "some  'audience  participation'  must  be  allowed  in 
license  renewal  proceedings,"  ^''^  and  remanded  the  case  to  the  Com- 
mission for  a  hearing,  directing  that  "one  or  more"  of  the  appellants 
be  granted  standing  "as  responsible  representatives."  ^'^  The  court 
suggested  that  the  Commission  develop  standards  to  determine  which 
community  representatives  should  participate  and  how  that  participa- 
tion could  best  be  efifectuated.^^" 

While  the  development  of  standing  to  intervene  in  FCC  proceed- 
ings was  left  by  Congress  to  the  agency  and,  by  virtue  of  the  rules  of 
standing  to  appeal,  the  courts,^^^  further  judicial  pronouncements  on 

370/;/.  at  1004-05. 

371 /rf.  at  1000-02.    See  107  U.  Pa.  L.  Rev.  551,  555-56  (1959). 

n2  3C9  p  2d  at  1004. 

3-3  7t/.  at  1003-04. 

374 /J.  at  1005. 

37r)  /,/  at  1006.  On  reniand,  standing  was  granted  to  all  4  petitioners.  The 
Commission  expressed  a  preference  for  organizations  rather  than  individuals,  granting 
the  individual  jietitioners  standing  only  because  they  were  represented  by  the  same 
counsel  as  the  Church.    Lamar  Life  Broadcasting  Co.,  3  F.C.C.2d  784,  786  (196()). 

370359  F.2d  at  1005-06.  For  further  discussion  of  the  jirincipal  case,  as  well  as 
commentary  on  the  development  of  FCC  standing  i)rior  to  1966,  see  Keller,  The  Lani 
of  Administrative  Standing  and  the  Piihlic  Ri/jlit  of  Intciz'eiitiun,  21  Fi;d.  Com.  B.J. 
134  (1967);  Conunent,  Standinrj  of  Television  yiei^ers  to  Contest  FCC  Orders: 
The  Private  Action  Goes  Public]  66  Colum.  L.  Rev.  1511  (1966)  ;  Note,  13  Wayne 
L.  Rev.  377  (1967). 

377359  F.2d  at  1001-02;  Comment,  siifra  note  376,  at  1519  &  n.S2.  (The  note 
discusses  the  legislative  history  of  the  l-"ederal  Communications  Act  and  notes  that  it 
is  silent  as  to  the  meaning  of  the  phrase  "parties  in  interest."  The  commentator 
concludes,  however,  on  the  basis  of  this  silence  alone,  that  the  development  of  standing 
was  left  to  the  federal  courts.)  Courts  will  not,  of  course,  hear  the  appeal  of  one 
who  failed  to  exhaust  administrative  remedies  as,  for  example,  by  failing  to  seek 
party  status  before  the  agency  or  by  failing  to  seek  a  rehearing,  regardless  of  standing 
claims  or  requests  for  meritorious  substantive  relief.  Sec  Joseph  v.  FCC,  404  F.2d 
207,  209  (D.C.  Cir.  1968);  47  U.S.C.  §405   (1970). 
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the  subject  have  been  rare,  but  have  efTectively  removed  vial)le  require- 
ments for  standing'  from  the  agency's  arsenal  for  the  control  of  hearhigs. 
In  Joseph  V.  FCCT'^  the  court  upheld  an  individual  listener's  standing 
to  challenge  the  assignment  of  a  Chicago  fine  arts  station  "^  "as  a  repre- 
sentative of  the  listening  public."  3«°  Hale  v.  FCC^^^  while  not  squarely 
facing  the  standing  issue,  lends  further  support  to  the  granting  of  inter- 
vention to  individuals.  The  Commission  avoided  the  question  of  the 
standing  of  two  individuals  who  were  protesting  the  proposed  license 
renewal  of  station  KSL,  Salt  Lake  City,  Utah.  The  petitioners  charged 
that  the  station  was  part  of  an  undue  concentration  of  communications 
media  and  was  furthering  only  its  own  economic  and  ideological  inter- 
ests in  its  programming.^'*'^  The  FCC  suggested  that,  under  United 
Church  of  Christ,  "petitioners  must  have  a  legitimate  interest  in  the 
proceedings,  by  showing  that  they  are  responsible  representatives  of 
grou])S  rei)rcscntative  of  the  listening  public,  rather  than  speaking  for 
only  individuals."  ^-^  While  the  agency  found  that  "substantial  pro- 
cedural issues"  were  raised,  it  decided  not  to  pursue  them  as  the  case 
could  be  disposed  of  on  the  merits  without  a  hearing.^^*  Commissioner 
Johnson's  dissent  strongly  rejected  the  majority's  intimation  that  only 
formal  organizations  could  be  responsible  representatives  of  the  public: 

Surely  there  are  few  people  who  do  not  recognize  the  ease 
by  which  paper  groups  can  be  organized  around  a  few  activists. 
But  does  this  Commission  really  intend  to  sacrifice  the  public 
interest  on  the  altar  of  such  hollow  legalism  ?  ^'^^ 

378  404  F.2d  207  (D.C.  Cir.  1968). 

3T0  "No  .  .  .  Station  license  .  .  .  shall  be  .  .  .  assigned  .  .  .  except  .  .  . 
upon  [a]  finding  by  the  Commission  that  the  public  interest,  convenience,  and  necessity 
will  be  served  thereby."  47  U..S.C.  §  310(b)  (1970).  The  Citizen's  Committee  to 
Save  W1''MT(FM)  also  challenged  the  assignment,  but  since  the  Committee  had  not 
taken  any  action  before  the  FCC,  the  court  held  that  it  had  not  exhausted  adminis- 
trative remedies  and  therefore  the  court  could  only  consider  the  individual  challenger's 
contentions.    404  F.2d  at  209  &  n.4. 

3S0  404  F.2d  at  210.  Thecourt  cited  United  Church  of  Christ  for  the  proposition 
that  "[t]he  allegations  in  the  motion  .  .  .  demonstrated  at  least  prima  facie  standing." 
Id.  at  211.  Referring  to  the  argument  that  the  petitioner  failed  to  move  for  recon- 
sideration as  a  prerequisite  for  judicial  review,  the  court  reasoned  that  petitioner's 
motion  for  intervention,  which  was  evidently  considered  after  the  initial  decision, 
served  the  jiurpose  of  the  condition  for  review,  especially  as  a  "representative  of  the 
listening  public"  usually  "[does]  not  have  the  same  sort  of  Wasliington  representation 
to  uncover  threats  to  their  interest,  or  deploy  apparatus  to  combat  them,  as  do  parties 
whose  interest  is  economic."  Id.  at  210.  The  decision  has  been  criticized  as  "[over- 
looking] administrative  requirements  in  order  to  reach  the  merits  in  an  appealing 
case,"  57  Geo.  L.J.  631,  639  (1969),  but  should  properly  be  praised,  as  refusing  to 
insulate  the  Commission  from  judicial  review  because  of  relatively  minor  procedural 
barriers. 

3t>i  425  F.2d  556  (D.C.  Cir.  1970). 

382  KSL,  Inc.,  16  F.C.C.2d  340,  344  (1969)  ;  see  Responses,  supra  note  30.  at  61, 

8"  16  F.C.C2d  at  344, 

38*  Id. 

386 /rf.  at  349. 
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On  appeal,^*®  the  court  apparently  agreed  with  Commissioner  Johnson, 
noting  that 

[KSL],  but  not  the  Commission,  urges  upon  this  appeal  that 
appellants  are  without  standing  to  complain,  either  before 
the  Commission  or  in  this  court,  of  the  license  renewal.  We 
think  the  Commission's  position  here  rellects  the  more 
prescient  reading  of  our  opinion  in  ^United  Church  of 
Christ].^" 

The  court  found,  however,  that  the  petitioner's  generalized  complaint 
about  unfair  programming  and  concentration  of  media  control  was  more 
appropriate  for  rulemaking  and  that  the  Commission  was  undertaking 
a  review  of  its  policies  concerning  those  issues."*''' 

There  may  remain  a  rudimentary  requirement  of  interest,  but  any 
hypothetical  function  it  might  serve  in  ensuring  that  a  party  liiigate 
either  well  or  energetically  is  doubtful.  In  Martin-Trigona  v.  FCC^^''* 
the  court  denied  a  petition  to  review  the  Commission's  denial  of  stand- 
ing to  an  Urbana,  Illinois,  resident  who  had  challenged  the  renewal  of 
the  licenses  of  the  three  major  television  networks'  New  York  "flag- 
ship" stations.  The  FCC  had  determined  that  petitioner's  complaints 
about  excessive  commercialization  should  have  been  directed  at  the 
local  stations  in  his  area  rather  than  at  the  New  York  network  sta- 
tions.'°°  The  court,  questioning  "[wjhether  the  matter  is  best  ap- 
proached analytically  in  traditional  standing  terms,"  dismissed  on  the 
merits  without  attempting  to  formulate  standards  for  intervention 
before  the  FCC."^^  Citing  Hale,  the  court  said  that  petitioner's  con- 
cerns raised  broad  policy  issues  more  pertinent  to  the  broadcasting 
industry  as  a  whole  than  to  the  renewal  of  the  individual  licenses  and 
were  therefore  more  appropriately  explored  in  rulemaking. ^^-  Martin- 
Trigona  also  challenged  the  renewal  of  station  WRC-TV  in  Washing- 


•  386  Appeals  from  decisions  and  orders  of  the  FCC  may  be  taken  to  the  Court  of 
Appeals  for  the  District  of  Columbia  Circuit  "by  any  .  .  .  person  who  is  aggrieved 
or  whose  interests  are  adversely  afTected  .  .  .  ."  47  U.S.C.  §  402(b)  (6)  (1970). 
Intervention  in  an  appealed  case  is  limited  to  "any  interested  person,"  defined  as 
"[a]ny  person  who  would  be  aggrieved  or  wiiose  interest  would  be  adversely  affected 
by  a  reversal  or  modification  of  the  [FCC]  order  .  .  .  ."  Id.  § 402(e).  That  the 
same  standard  is  applied  to  determine  a  "party  in  interest"  for  standing  purposes 
before  both  Commission  and  court  is  supported  by  the  courts  and  legislative  history. 
Comment,  supra  note  Zll,  at  1514  n.l8.  The  reason  is  to  allow  persons  who  have  a 
right  to  challenge  FCC  orders  in  court  to  first  present  their  claims  before  the  Com- 
mission. Id.;  cf.  Office  of  Communication  of  United  Church  of  Christ  v  FCC  359 
F.2d  994,  1000  n.8  (D.C.  Cir.  1966). 

387  Hale  V.  FCC.  425  F.2d  556,  558  n.2  (D.C.  Cir.  1970). 

388  jd.  at  560. 

380  432  F.2d  682  (D.C.  Cir.  1970). 

300  National  Broadcasting  Co.,  20  F.C.C.2d  58,  59  (1969). 

301  Martin-Trigona  v.  FCC,  432  F.2d  682,  683  (D.C.  Cir.  1970). 
382  Jd. 
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ton,  D.C.,^"  and  petitioned  for  the  revocation  of  the  Hccnses  of  all 
Metromedia  television  stations.^"'  Twice  again  he  was  denied  standing. 
In  tlic  latter  case,  the  Commission  spoke  of  "viewer  status"  conferred 
by  United  Church  of  Christ  but  found  "no  decision  extending  'viewer' 
standing  to  a  non-resident  transient  who  may  occasionally  watch  a  tele- 
vision station  in  a  community  he  visits."  *°°  The  negative  pregnant 
implicit  in  this  statement  is  that  responsible  resident  non-transient  in- 
dividuals may  have  standing  to  intervene. 

Sheer  aggregation  of  individuals  without  more,  it  should  be  noted, 
may  not  guarantee  standing.  A  short  time  after  Martin-Triyona,  the 
Commission,  while  examining  the  questions  raised  in  a  petition  to  deny 
the  assignment  of  the  licenses  of  WCTW-AM  and  WCTW-FM,  New 
Castle,  Indiana,  denied  tlie  standing  of  "a  former  corporate  applicant, 
composed  of  over  100  citizens  of  New  Castle,  Indiana,  representing  a 
cross-section  of  connnunity  leaders,"  ^°°  saying  in  a  footnote: 

The  fact  that  Petitioner  is  a  former  applicant  does  not  entitle 
it  to  standing  and  the  mere  fact  that  over  100  citizens  may  be 
involved  does  not  entitle  it  to  standing.^''^ 

Petitioner,  which  filed  in  its  corporate  capacity,  did  not  oppose  the  as- 
sigimient  because  it  objected  to  programming  changes;  its  goal  was  the 
accjuisition  of  a  frequency  for  its  own  economic  gain.^"*  The  line  is  a 
close  one,  however,  but  neither  Commissioner  Johnson's  "paper  groups" 
nor  the  individuals  representing  them  appear  to  be  having  difficulty 
obtaining  standing  by  alleging  that  they  represent  a  "substantial  portion 
of  the  listening  audience."  ^"^ 

It  seems  doubtful  that  any  person  or  organization  wishing  to  con- 
test a  license  renewal  could  fail  to  find  someone  within  the  licensee's 
broadcast  area  willing  to  be  represented  so  long  as  he  is  not  required 
to  bear  the  cost  of  the  participation.  Martin-Trigona,  one  is  inclined 
to  suspect,  could  have  so  presented  himself  to  the  Commission,  and  thus 
defeated  the  application  of  the  standing  requirement.'*""     Even  if  not 

303  Xational  Broadcasting  Co.,  20  F.C.C.Zd  167  (1969). 

30-4  I'etition  <if  Antliony  Martin-Trigona,  18  P  &  F  Radio  Rzg.  2d  581  (1970). 
The  Commission  is  autiiorizcd  to  revoke  any  station  license  "because  of  conditions 
.  .  .  wliicli  would  warrant  it  in  refusing  to  grant  a  license  .  .  .  on  an  original 
applicntion  .   .   .   ."    47  U.S.C.  §312(a)(2)    (1970). 

^'■>-'  Petition  of  Anthony  Martin-Trigona,  18  P  &  F  Radio  Reg.  2d  581,  582  n.l 
(1970). 

3t»o\vCTVV,  Inc.,  26  F.C.C.2d  268,  269  (1970). 

SOT  /rf.  at  269  n.2. 

3U8  Sec  id.  at  269. 

3»»Kadio  Station  WSNT,  Inc.,  27  F.C.C.2d  993  (1971)  (standing  granted  to 
2  petitioners  as  individuals  and  as  agents  of  organizations  that  "represent  the  interest 
of  a  substantial  portion  of  the  listening  audience  of  WSNT"  and  that  have  "significant 
roots  in  the  community,"  upon  a  showing  of  individual  residency  in  the  community) ; 
see  IJrandy wine-Main  Line  Radio,  Inc.,  24  F.C.C.2d  18   (1970). 

400  Alternatively,  it  may  have  been  possible  to  allege  that  the  major  networks, 
which  control  a  disi)roportionate  share  of  the  television  market,  see  Variety,  Sept 
15,  1971,  at  29,  cols.  1-5,  so  affected  local  programming  as  to  provide  a  basis  for 
standing. 
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dead,  standing  to  intervene  based  on  a  requirement  of  an  "interest"  is 
both  easily  defeated  as  a  barrier  and  useless  as  a  means  for  assuring 
either  a  responsible  or  an  energetic  litigator.  "Responsibility"  is  a 
loaded  term,  as  Judge  Burger  must  have  realized  in  United  Church  of 
Christ,  and  energy  or  effort  is  supplied  by  the  litigator,  not  the  non- 
paying  "party-in-interest." 

2.  The  Discretionary  Hearing 

Had  Martin-Trigona  met  the  Commission's  standing  rc(iiiirements, 
the  court  nevertheless  would  have  supported  the  denial  of  the  hearing 
he  requested,  and  on  grounds  which  have  replaced  the  use  of  standing 
as  a  control  of  the  major  cost  factor — whether  to  hold,  ratlicr  than  how 
extensive  to  make,  a  hearing.  Limiting  the  total  number  of  renewal 
hearings  is  both  one  of  the  Commission's  most  powerful  tools  for  allo- 
cating its  scarce  resources  efficiently  and  one  of  the  tightest  constraints 
on  wider  and  more  piercing  examination  of  licensee  practices.  Fewer 
than  one  percent  of  renewal  apjjlications  now  go  to  hearing,''"'  and  a 
hearing  is  a  condition  precedent  under  statute  to  the  denial  of  renewal.^"" 
As  has  been  shown,  the  FCC  has  where  possible  rested  denials  on  the 
lack  of  an  "interest,"  a  term  the  courts  ha\  e  now  emasculated  with  the 
effect  of  opening  completely  the  class  of  parties  and  thus  the  kinds  of 
issues  likely  to  be  raised. ^^^  The  courts  have  been  (|uicker  than  the 
Commission  to  perceive  that  control  of  the  number  of  hearings  must 
now  be  accomplished  under  the  other  allegation  required  of  a  petition 
to  deny — a  substantial  and  material  question  of  fact  raising  a  prima 
facie  case  that  immediate  grant  of  an  application  for  renewal  would  not 
serve  the  public  interest,  convenience,  and  necessity.^"''  This  limitation 
on  a  petitioner's  ability  to  initiate  a  hearing  was  deliberately  added  to 
the  Federal  Communications  Act  by  Congress  to  give  the  Commission 
the  "authority  to  curb  the  abuses  of  the  protest  procedure  through  the 
power,  in  appropriate  cases,  to  dispose  of  protests  without  holding  a 
full  evidentiary  hearing."'*"^     The  requirements  of  substantiality  and 

401  See  note  329  suf>ra.. 

'»02  47  U.S.C.  § 309(c)   (1970). 

403  Petitioners  still  must  allege  facts  witli  sufTicicnt  siccificity  to  substantiate 
tlut  tlicy  arc  parties  in  interest.  47  U.S.C.  §309((1)(1)  (1970).  This  requirement 
leaves  some  discretion  in  the  Commission  to  verifv  that  status.  Sec  NBC  v  FCC 
362  F.2a  946  (D.C.  Cir.  1966)  ;  Vermont  New  York  Television,  Inc.,  6  F.C.C.2(1  83() 
(1967). 

404  47  U.S.C.  §§309(c])  (2),   (e)    (1970). 

■»or.  s.  Rep.  No.  1231.  84th  Cong..  1st  Scss.  3  (1955).  The  protest  procedure, 
operative  when  the  Commission  granted  an  application  without  a  hearing  was  first 
enacted  in  1952.  Act  of  July  16,  1952,  ch.  879,  §7,  66  Stat.  715.  In  1956  the  protest 
procedure  was  amended  to  eliminate  hearings  where  only  inconsequential  facts  were 
alleged,  but  the  Commission  was  required  to  find  affirmatively  that  the  public  interest 
demanded  a  grant  of  a  license.  Act  of  Jan.  20,  1956,  ch.  1,  70  Stat.  3.  In  1960  the 
pre-grant  procedure  was  changed  to  its  present  form.  Act  of  Sept.  13,  1960,  Pub.  L. 
No.  86-752,  §  4,  74  Stat.  889.    The  legislative  history  provides  nothing  but  a  tautologi- 
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materiality  obviously  refer  to  the  seriousness  and  relevancy  of  disputed 
factual  allegations  that  should  be  resolved  by  full  inquiry,  but  the 
content  of  those  terms  is  as  variegated  as  the  number  of  possible  factual 
situations.  Alleged  violations  of  Commission  rules  or  standards  would 
seem  to  establish  materiality,  but  whether  or  not  a  hearing  is  compelled 
usually  depends  upon  the  quality  of  the  accompanying  facts.''*"'  Whether 
alleged  facts  sufficiently  meet  the  legal  standards  so  as  to  make  a  hear- 
ing necessary  would  appear  to  be  a  mixed  question  of  fact  and  law.  As 
such,  the  standards  of  judicial  review  have  been  inconsistently  applied.'"'^ 
Courts  reviewing  summary  dispositions  have  ordered  hearings  where 
the  licensee's  alleged  past  performance  would  preclude  renewal  as  a 
matter  of  law,*"-  where  the  Commission  failed  to  substantiate  its  action 
with  affirmative  findings  that  the  public  interest,  convenience,  and  neces- 
sity would  be  served,*""  where  the  courts  have  ruled  that  the  Commis- 

cal  explication  of  the  standards  im()iied  by  the  language  "substantial  and  material 
questions  of  fact"  or  "consistent  with"  the  public  interest,  convenience,  and  necessity. 
See  H.R.  Kkp.  No.  1800,  86th  Cong.,  2d  Sess.  (1960)  ;  S.  Rep.  No.  690,  86th  Cong., 
1st  Scss.  (1959). 

■«oo  Cnmf'are  Louisiana  Television  Broadcasting  Corp.  v.  FCC,  347  F.2d,808  (D.C. 
Cir.  1965),  7ti//j  Andy  Valley  Broadcasting  System,  Inc.,  12  r.C.C.2d  3  (1968),  and 
WGN'  of  Colorado,  Inc.,  31  F.C.C.2d  413  (1971).  Compare  Retail  Store  Employees 
Local  880  V.  FCC,  436  F.2d  248  (D.C.  Cir.  1970),  xvith  Anti-Defamation  League  of 
B'nai  B'rith  v.  FCC,  403  F.2d  169  (D.C.  Cir.  1968),  cert,  denied,  394  U.S.  930  (1969). 
Compare  Brandywinc-Main  Line  Radio,  Lie,  24  F.C.C.2d  18  (1970),  zvith  Taft  Broad- 
casting Co.,  8  F.C.C.2d  19  (1967).  There  is  a  possibility  that  the  Commission 
will  soon  be  forced  to  articulate  more  precisely  the  standards  incorporated  in  tlie 
term.  Sec  Brief  for  Appellee,  Stone  v.  FCC,  appeal  docketed,  No.  71-1166,  D.C. 
Cir.  Mar.  8,  1971  (argued  Feb.  25,  1972),  appeal  from  Evening  Star  Broadcasting 
Co..  27  F.C.C.2d  316  (1971). 

Compliance  with  Commission  regulations  would  appear  to  immunize  a  renewal 
applicai\t  from  the  threat  of  a  hearing.  See  Midwest  Television,  Inc.,  17  F.C.C.2d 
739  (1969).  Allegations  in  a  jictition  to  deny  of  matters  outside  the  jurisdictional 
ambit  of  the  Commission's  authority  cannot  be  grounds  to  compel  a  hearing.  See 
Black  Identity  Educ.  Ass'n,  21   P  &  F  Radio  Reg.  2d  746  (1971). 

*0T  4  K.  Davis,  supra  note  23,  §30.07.  Professor  Davis  has  advocated  that 
courts  use  a  jiractical  approach  to  determine  whether  agency  decisions  of  mixed  law 
or  statutory  interpretation  and  fact  should  be  reviewed  with  a  "rational  basis"  test 
or  a  stricter  "substitution  cf  judicial  judgment"  standard.  Id.  §§  30.03-.06.  Davis 
views  the  discretion  to  choose  between  the  two  tests  as  being  influenced  by  a  number 
of  unarticulated  considerations,  including  the  court's  attitude  toward  the  agency,  the 
degree  of  thoroughness  and  impartiality  of  the  agency's  performance,  the  importance 
of  the  subject  matter,  and  the  comparative  qualifications  of  the  court  and  the  agency 
to  decide  the  issue.  Id.  §30.14.  Professor  Jaffe,  on  the  other  hand,  would  limit  the 
judicial  power  to  review  incidental  agency  lawmaking  where  there  is  a  statutory 
purpose  to  confer  upon  the  agency  a  policyiuaking  function.  L.  Jafke,  supra  note  33, 
at  573.  Professor  jatTe,  examining  judicial  review  of  FCC  procedural  decisions,  has 
criticized  the  extent  to  uliich  courts  have  substituted  their  judgment  for  the  Com- 
mission's in  instances  where  license  applications  have  been  granted,  despite  protests, 
without  a  hearing.  "Whether  the  allegations  present  a  matter  upon  which  the  Com- 
mission should  expend  its  resources  is  par  excellence  a  matter  for  the  Commission, 
subject  to  review  only  for  error  of  law  or  a  grossly  mistaken  judgment."  JafTc. 
Judicial  Revinv  of  Procedural  Decisions  and  the  Philco  Cases:  Plus  fa  Change?, 
50  Geo.  L.J.  661,  680  (1962).     . 

4«8on^ce  of  Communication  of  the  United  Church  of  Christ  v.  FCC,  359  F^J 
994,  1007  (D.C.  Cir.  1966). 

4"i>  Sec  Joseph  v.  FCC,  404  F2d  207  (D.C.  Cir.  1968) ;  cf.  Hudson  Valley  Broad- 
casting Corp.  V.  FCC,  320  F.2d  723  (D.C.  Cir.  1963). 
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sion  misconceived  its  mandate/^"  and  where  issues  felt  by  the  courts  to 
be  consequential  and  controverted  were  not  comprehensively  con- 
sidered.*^^ 

One  further  obstacle,  deadlines  for  filing  petitions  to  deny,  limits 
the  opportunity  of^hose  opposing  the  renewal  of  a  license,  whether  com- 
petitors or  those  without  an  economic  interest,  to  obtain  a  hearing. 
Current  regulations  prohibit  the  filing  of  petitions  to  deny  renewal 
requests  after  the  first  day  of  the  last  full  month  of  the  expiring  license 
term,*^^  giving  the  petitioner  up  to  several  months  to  respond  to  the 
licensee's  renewal  application.*^^ 

[T]he  Commission  does  not  condone  the  practice  of  commu- 
nity groups  waiting  until  long  after  an  application  for  renewal 

.  .  .  has  been  filed  before  raising  any  complaints  they  may 
have  concerning  a   station's  policies  or   program   practices. 

.  .  .  [This  practice]  is  disruptive  of  the  Commission's 
processes.*'* 

Following  this  policy,  the  FCC,  in  a  decision  criticized  by  dissenting 
Commissioner  Johnson  as  appearing  to  be  the  work  of  an  "anti-citizen, 
anti-audience  body,"  *''*  denied  a  time  extension  for  filing  a  petition  to 
deny  sought  by  the  St.  Louis  Chapter  of  the  Congress  of  Racial 
Equality.  On  March  5,  1971,  the  Commission  announced,  upon  grant- 
ing the  Colorado  Committee  on  the  Mass  Media  and  the  Spanish  Sur- 
named.  Inc.,  a  one  week  extension,  that  "[i]n  the  future  ...  we  shall 
simply  deny  these  'last-minute'  requests,  made  without  supporting 
basis."  *'« 


*^0See  Citizens  Comm.  v.  FCC,  436  F.2d  263,  269  (D.C.  Cir.  1970). 

*'^'^See  Retail  Store  Employees  Local  880  v.  FCC,  436  F.2d  248  (DC  Cir 
1970).  V        .        . 

"2  47  CF.R.  §§I.580(i),  l.S16(e)(l)   (1971). 

"3  5f<?  id.  §  1.539(a). 

•'.inVSM,  Inc.,  24  F.C.C.2d  561,  563-64  (1970)  (request  for  30-day  filing  exten- 
sion by  a  coalition  of  Nashville  black  community  groups  granted  because  coaliiion 
had  been  negotiating  with  the  licensees ;  similar  request  by  Memphis  groups  denied 
because  they  had  not  been  negotiating  with,  and  offered  no  reason  for  their  del.Tv  in 
contacting,  the  licensees)  ;  cj.  Renewal  of  Licenses  of  Ciiicago  Stations  20  P  &  F 
Radio  Reo.  2d  594  (1970).  ' 

415  Congress  of  Racial  Equality,  St.  Louis  Chapter,  27  F.C.C.2d  353,  354  (1971). 
Commissioner  Johnson  found  "no  sound  reason  why  this  complaint  [alleging  violations 
(if  the  fairness  doctrine  and  requesting  a  time  extension  to  file  a  petition  to  deny] 
cannot  properly  be  prosecuted  in  the  pending  .  .  .  renewal  proceeding,"  citing  United 
Chxirch  of  Christ  for  the  proposition  that  tiie  FCC  should  "weiconte  the  voices  of 
tpposition."  Id.  The  FCC  did,  however,  assure  COKE  that  it  would  accord  full 
consideration  to  all  additional  information  that  CORE  would  file  to  supplement  its 
{;'irness  complaint.    Id. 

410  Colorado  Broadcast  Stations,  28  F.C.C.2d  375,  277  (1971).  Stating  tliat 
"is]ound  regulation  .  .  .  has  procedural  as  well  as  substantive  elements,  and  the 
public  interest  comprehends  both,"  the  Commission  subsequently  dismissed  the  group's 
pitition  to  deny  filed  four  days  after  the  extension.  WGN  of  Colorado  J-ic  31 
FC.C.2d  413,  413  (1971);  cf.  Time-Life  Broadcast,  Inc.,  29  F.C.C.2d  991  (1971) 
S.e  also  Triangle  Publications,  Inc.,  27  F.C.C.Zd  1019  (1971).  The  Commission  may 
pant  extensions  for  petitions  to  intervene  for  good  cause  shown.    47  CF.R.  §  1.223(d) 


333 


764         VNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW         [Vol.120 :702 

The  FCC  is  currently  considering  revising  its  policies  on  broadcast 
license  renewals  in  an  attempt  to  balance  public  participation  and  fair- 
ness to  the  renewal  applicant.""^     The  proposed  rules,  reflecting  the 
iini)act  of  public  interest  groups,  were  prompted  by  the  "significant 
increase  in  the  number  of  petitions  to  deny  or  complaints  directed  to 
license  renewal  applications."  "^     The  purpose  of  the  new  rules  is  to 
encourage  a  continuing  dialogue  between  the  public  and  the  licensee 
throughout  the  license  period  to  "ensure  [that]  licensees  remain  con- 
versant with  and   attentive   to   community  problems   throughout   the 
license  period  and  to  promote  resolution  of  complaints  as  they  arise  at 
the  local  level  through  discussion  between  complainant  and  the  licensee 
(rather  than  through  Commission  inquiry)    .    .    .    ."""    The  licensee 
would  be  recpiired  to  broadcast,  at  least  once  every  eight  days  during 
prime  time,  a  short  notice  informing  the  public  of  the  appropriate  man- 
ner in  which  to  "express  their  satisfaction  or  complaints  with  station 
operation"  ^*"  and,  for  a  period  preceding  the  time  for  renewal  of  its 
license,    a    notice   calculated    to    solicit   participation    in    the    renewal 

421 

process.'"* 

Deadlines  for  filing  renewal  applications  would  be  shifted  from 
ninety  days  to  four  months  before  license  expiration,  and  the  period  for 
filing  petitions  to  deny  would  in  effect  be  extended  by  one  nionth/^^ 
No  extension  of  time  to  file  petitions  would  be  granted  without  the 
consent  of  all  parties,  including  the  renewal  applicant. ^'^  This  consent 
retiuireinent  is  consonant  with  a  policy  of  encouraging  negotiations 
between  the  licensee  and  those  opposing  renewal  with  a  view  to  settling 
differences  and  obtaining  promises  from  the  licensee  to  alter  criticized 
I)ractices  without  recpiiring  resort  to  the  Conmiission.  If  a  licensee 
were  engaged  in  good  faith  negotiation,  it  might  be  expected  to  consent 
to  a  time  extension ;  if  instead  the  licensee  is  not  negotiating  or  is  stall- 
ing with  the  intent  of  running  the  complainant  past  the  filing  deadline, 
the  complainant  would  have  ample  time  in  which  to  file.'*^* 

(1971).  .S"cv  Council  on  R.ulio  &  Television,  23  P  &  F  Radio  Reg.  2d  185  (1971) 
(extension  prntitcd  wlicre  licensee  frustrated  petitioner's  attempts  to  examine  copy 
of  rciicwal  aijplication). 

*'^'^  See  Formulation  of  Rules  and  Policies  Relating  to  the  Renewal  of  Broadcast 
Licenses,  27  F.C.C.2d  697  (1971).  See  also  Geller,  Professor  Elman's  Suggestions 
and  the  Federal  Communication  Commission:  A  Comment.  59  Geo  L  T  865  866 
(1971).  -J.         ,  ow 

4i'*27F.C.C.2dat  697. 
*'0/rf.  at  700. 

^-"/(/.  at  708.     During  the  period  from  6  months  prior  to  expiration  of  a  license 
to  30  days  prior  to  expiration,  a  renewal  notice  must  be  announced.    Id.  at  709. 
*-^Id.  at  709-11. 

^--Id.  at  704.  The  extended  filing  period  was  in  part  a  recognition  that  many 
community  groups  do  not  have  legal  counsel  to  prepare  efficiently  and  file  effective 
petitions.    Id.  at  706. 

<23/rf.  at  706-07. 

^2<  Id.  at  707  n.4. 
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3.  The  Procedural  Rights  and  Bargahiing  Power  of 
the  Intervening  Listener 

It  thus  appears  that  responsible  public  interest  groups  or  indi- 
viduals residing  within  the  service  area  of  a  station  whose  license  re- 
newal is  contested  will  be  allowed  to  participate  as  parties  in  a  renewal 
hearing  if  a  petition  to  deny  alleging  adequate  questions  is  seasonably 
filed.'*-^  But  an  expanded  definition  of  "interest"  only  increases  the 
number  of  parties  who  may  appear  in  a  hearing.  Although,  by  increas- 
ing the  potential  for  large  hearings,  the  expanded  interest  definition 
injects  pressure  to  reduce  the  scope  of  participation  of  some  or  all 
participants,  it  neither  requires  such  a  result  nor  suggests  how  that 
result  could  be  accomplished.  At  one  point  it  appeared  that  the  party 
status  of  a  public  interest  complainant  was  to  be  inferior  to  that  of  the 
renewal  applicant.  On  remand  of  the  United  Church  of  Christ  case,  for 
example,  the  FCC  indicated  that  it  was  by  statute  ^-®  and  precedent  ^-'' 
permitted  to  place  the  burden  of  proof  on  the  jjublic  interest  group  as 
to  the  issues  of  presentation  of  opposing  views  on  important  public 
questions  and  accessibility  to  the  airways.''-^  The  FCC  felt  that  the 
intervenors  were  in  at  least  as  good  a  position  as  the  applicant  to  know 
the  facts  relating  to  the  chiarges  of  discriminatory  broadcasting,  and 
perhaps  in  a  better  position,  since  the  applicant  kept  records  of  what  it 
had  presented,  but  not  what  it  had  not  presented,  for  broadcast.''-"  The 
intervenors  failed  to  meet  this  unrealistic  burden,  and  all  issues  were 
resolved  in  the  licensee's  favor.*^" 

In  what  has  been  described  as  "one  of  the  most  scathing  opinions 
ever  delivered  against  a  federal  agency,"  *^^  the  same  three-judge  panel 
that  decided  the  first  United  Church  of  Christ  appeal  again  reversed  the 
FCC.*^^  While  the  decision  has  been  thought  to  be  procedurally 
"puzzling,"  ^^^  the  opinion  is  an  impassioned  plea  to  a  deaf  Commission 
to  listen : 


425Tcicpi,onc  interview  with  Henry  Geller,  Special  Assistant  to  the  Chairman  ■ 
FCC,  Aug.  26,  1971. 

426  47  U.S.C.  § 309(e)  (1970)  ("[T]he  burden  of  proof  shall  be  upon  the  appli- 
cant, except  tiiat  with  respect  to  any  issue  presented  by  a  petition  to  deny  .  .  .  such 
burdens  shall  be  as  determined  by  the  Commission."). 

427D  &  E  Broadcasting  Co.,  1  F.C.C2d  78  (1965).  The  burden  of  proof  is 
generally  upon  the  party  chargmg  serious  misconduct,  but  if  no  petition  to  deny  is 
filed,  the  burden  shifts  to  the  applicant  with  regard  to  such  other  issues  as  mav  be 
delineated  by  the  FCC.    Id.  at  80. 

428  Lamar  Life  Broadcasting  Co.,  3  F.C.C.2d  784,  786-87  (1966). 

420  Lamar  Life  Ins.  Co.,  S  F.C.C.2d  37,  39  (1966). 

430  Lamar  Life  Broadcasting  Co.,  14  F.C.C.2d  431,  433,  437-38  (1968). 

431  Comment,  The  Aftermath  of  WHDH :  Regulation  by  Competition  or  Protcc 
tion  of  Mediocrity?,  118  U.  Pa.  L.  Rev.  368,  377  (1970).  • 

432  Office  of  Communication  of  the  United  Church  of  Christ  v  FCC  42S  K  2H 
543  (D.C.  Cir.  1969).  ^'  ^^  ^^'^^ 

433  83  Harv.  L.  Rev.  1412,  1413  (1970). 
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The  Connnission  aiul  the  Examiners  have  an  affirmative  duty 
to  assist  in  the  development  of  a  meaningful  record  which 
can  serve  as  the  basis  for  the  evaluation  of  the  licensee's  per- 
formance of  his  duty  to  serve  the  public  interest.  The  Public 
Intervcnors,  who  were  performing  a  public  service  under  a 
mandate  of  this  court,  were  entitled  to  a  more  hospitable  re- 
ception in  the  performance  of  that  function.  As  we  view  the 
record  the  Examiner  tended  to  impede  the  exploration  of  the 
very  issues  which  we  would  reasonably  expect  the  Commis- 
sion itself  would  have  initiated;  an  ally  was  regarded  as  an 
opponent. 

,  .  .  The  Examiner  and  the  Commission  exhibited  at 
best  a  reluctant  tolerance  of  this  court's  mandate  and  at  worst 
a  profound  hostility  to  the  participation  of  the  Public  Inter- 
vcnors and  their  efforts. *^* 

Eindini,'  "[t]lie  administrative  conduct  reflected  in  [the]  record  .  .  . 
beyon(l  repair,"  ''•'^  the  court  ordered  yet  a  new  hearing,  directing  the 
FCC  to  invite  new  applications  for  the  license,  and  pronounced  that  a 
public  intcrvcnor  should  be  regarded  not  as  a  plaintifif,  but  "more  nearly 
like  a  complaining  witness  who  presents  evidence  to  police  or  a  pros- 
ecutor whose  duty  it  is  to  conduct  an  .  .  .  investigation  .  .  .  and  to 
pursue  his  prosecutorial  or  regulatory  function  if  there  is  probable  cause 
to  believe  a  violation  has  occurred."  ^^^ 

As  late  as  1968,  Commissioners  Cox  and  Johnson  were  able  to 
comment  that  "[g]rass-roots  organizations  from  the  commimities  them- 
selves rarely  participate ;  what  efforts  have  been  attempted  in  this  vein 
have  not  been  welcomed  by  the  Commission  or  its  staff."  *^''  Partici- 
pation has  increased  since  that  time,  and  has  expanded  as  well  into  the 
area  of  informal  settlements."^    The  cost  and  time  entailed  by  a  hearing 

■»■"  425  l''.2d  at  548-50  (footnotes  omitted).  The  court  apparently  agreed  with 
the  dissent  of  Comnnssioners  Cox  and  Johnson : 

The  Commission  today  shows  its  strong  distaste  for  the  presence  of  a  com- 
plaint ....  The  record  reveals  that  the  United  Church  of  Christ  and  its 
allies  apparently  have  been  regarded  within  the  Commission  as  a  kind  of 
unfamiliar  pestilence,  to  be  scourged  through  harassment,  the  piling  up  of 
jiroccdural  obstructions,  and  the  denial  of  rights  clearly  granted  them  by  a 
reviewing  court  in  this  very  same  case. 

Lamar  Life  Broadcasting  Co.,  14  F.C.C.2d  at  464. 
•••'•■>  425  F.2d  at  550. 
4-«"'/ff.  at  546. 

'•■''^  Renewal  of  Standard  Broadcast  &  Television  Licenses  for  Oklahoma,  Kansas 
&  Nebraska,  14  F.C.C.2d  2.  9  (1968). 

■•■"^  Interviews  with  Henry  Geller,  Special  Assistant  to  the  Chairman,  FCC  in 
Philadelphia,  Aug.  26,  1971,  Feb.  3,  1972.  Although  "[i]t  is  impossible,  or  at  least 
unlikely,  that  there  would  ever  be  a  sufficient  number  of  public  organizations  to 
contest  each  of  the  .  .  .  licenses  in  this  country,"  Policy  Statement  Concernini? 
Comparative  Hearings  Involving  Regular  Renewal  Applicants,  22  F.C.C.2d  424,  431 
(1970)  (Comm'r  Johnson,  dissenting),  use  of  the  settlement  procedure  may  allow 
further  increases.    See  text  accompanying  notes  441-42  infra. 
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have  made  informal  settlement  of  differences  between  the  licensee  and 
protesting  community  groups  an  attractive  alternative. 

The  Commission  possesses  statutory  authority  to  approve  a  settle- 
ment agreement  whereby  a  competing  applicant  in  a  comparative  hear- 
ing situation  withdraws  his  application.^''*  In  the  recent  case  of  KCMC, 
Inc.**^  the  Q)mmission  extended  its  power  to  include  approval  of  an 
agreement  effecting  the  withdrawal  of  a  petition  to  deny  renewal  of  a 
license.  The  petition,  prepared  by  twelve  local  associations  with  the 
assistance  of  the  Office  of  Communication  of  the  United  Church  of 
Christ,  alleged  that  television  station  KTAL,  Texarkana,  Texas,  failed 
to  serve  the  substantial  black  minority  in  its  service  area.  The  Com- 
mission assented  to  the  withdrawal  of  the  objections  and  granted  re- 
newal after  a  settlement  between  the  station  and  the  complainants,  com- 
menting that  "[s]uch  cooperation  at  the  community  level  should  prove 
to  be  more  effective  in  improving  local  service  than  would  be  the  im- 
position of  strict  guidelines  by  the  Commission."  **^  Commissioner 
Johnson,  concurring  in  the  approval  of  the  settlement  agreement  "as  an  , 
experimental  gesture,"  ^"  expressed  concern  that  the  agreement  would 
herald  future  abdication  by  the  Commission  of  its  statutory  duties: 

A  license  renewal  proceeding  is  .  .  .  a  matter  between 
the  broadcaster-licensee  and  all  the  people  in  the  community, 
a  matter  to  be  resolved  by  the  FCC  according  to  the  statutory 
standard  of  tht  "public  interest."  The  Commission  can  utilize 
the  services  of  volunteer  local  groups.  Indeed,  it  is  so  woe- 
fully understaffed  that  any  thorough  review  of  broadcaster 
performance  simply  must  depend  upon  an  aroused  and  in- 
volved citizenry. 

But  just  as  licenses  should  not  wrongfully  be  withheld, 
revoked  or  denied  in  response  to  unwarranted  citizen  protest, 
so  they  should  not  be  granted  automatically  because  a  certain 
group  of  once-protesting  citizens  has  for  some  reason  with- 
drawn its  objections.^'*^ 

Settlement  agreements  may  expeditiously  correct  operating  deficiencies 
alleged  in  a  petition  to  deny,  but,  because  they  provide  no  assurance 
that  other  important  issues  will  be  considered  by  the  Commission,  there 
inheres  the  risk  that  those  issues  may  not  be  "simply  resolved  by  finding 
that  certain  complaints  have  been  settled."  "*  In  KCMC  Commis- 
sioners Johnson  and  Lee  were  disturbed  by  the  media  concentration  in 

"9  47  u.S.C.  § 311(c)   (1970). 

440  19  F.C.C.2d  109  (1969). 

441  Id.  at  109. 

**^  Id.  at  112  (separate  statement  of  Comm'r  Johnson). 

443 /d.  at  110. 

444 /<f,  at  114  (Comm'r  Lee,  concurring). 
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KTAL's  service  area,  an  issue  which  "does  not  disappear  merely  by 
withdrawing  a  complaint."  *^' 

Insofar  as  the  desires  of  a  single  group  or  individual  do  not  neces-' 
sarily  express,  and  indeed  might  be  adverse  to,  the  ideal  of  the  public 
interest,  other  difficulties  appear.  One  petitioning  group  might  settle 
on  terms  cither  more  or  less  exacting  than,  or  different  from,  those 
another  group  or  the  Commissiim  itself  might  demand.  Furthermore, 
a  i)otcntial  party  might  hesitate  to  file  a  petition  to  deny  in  reliance  on 
the  prospect  of  a  full  hearing,  only  to  find  subsequently  that  a  settlement 
has  closed  the  door.  Some  control  of  the  settlement  process  is  clearly 
desirable.  Representatives  of  the  affected  community  and  perhaps  the 
Commission  could  be  made  indispensable  or  optional  parties  to  any 
proposed  negotiations,  or  settlement  agreements  might  be  publicized  so 
as  to  allow  opportunity  for  comment  and  modification,  as  is  the  case 
with  provisionally  accepted  consent  orders  in  the  FTC.''''* 

4.  Financing  Public  Advocacy 

It  is  said  that  although  "the  doors  to  greater  citizen  participation 
in  the  affairs  of  the  broadcast  media  have  been  opened  slightly,"  a  "bias 
against  citizen-initiated  criticisms  of  the  broadcasting  industry  has  .  .  . 
remained  within  the  structure,  procedures  and  predispositions  of  the 
Commission."  ^'^  The  inadequacy  of  the  investigatory  staff  **^  and  the 
passivity  of  the  Commission  in  encouraging  general  citizen  involve- 
ment ■'■'"  make  independent  presentations  of  views  by  the  affected  public 
important.  Various  arrangements  have  been  suggested  to  remedy  this 
state  of  affairs.  Input  could  be  increased  "by  forging  a  connection  be- 
tween concerned  citizen  groups  and  the  competent  professional  assist- 
ance required  for  more  effective  participation."  '*^°  Former  Commis- 
sioner Cox  has  urged  that  a  "federation  of  citizens  groups"  establish  a 
Washington  office  to  inform  constituent  groups  and  act  on  their  be- 

**^>  Id.  Nevertheless,  tiie  atinounccd  policy  of  tlie  Citizens  Communications  Cen- 
ter, "a  Washinpton  public  interest  law  firm,  wliich  has  been  representing  citizens 
groujis  in  [I-XCj  license  renewal  hearings  to  assure  that  broadcasters  fulfill  their 
imblic  service  obligations."  News  from  the  Ford  Foundation,  Apr.  26,  1972,  at  1,  is 
"to  negotiate  where  possible  and  to  withdraw  from  a  proceeding  once  a  licensee  has 
agreerl  to  improve  its  service."     Id.  4. 

•'"'OSre  notes  614-15  iujra  &  accompanying  text;  cf.  47  C.F.R.  §  1.525(b)  (2) 
(1971)  (provisions  for  publication  of  notice  by  applicant  withdrawing  its  conflicting 
application  for  a  construction  permit  after  a  private  agreement). 

^i'^  Ke.sponses,  supra  note  30,  at  61  (statement  of  Comm'r  Johnson)  ;  cf.  id.  64. 
^•JS/,/.  63-64,  70.     In  fiscal  1968  the  FCC  received  67,000  complaints,  comments, 
and  inriuiries,  but  very  few  were  ever  investigated   due  to  limited  staff  manpower 
and  funds.    Id.  23  (statement  of  aiairmaii  Hyde),  54  (statement  of  Comm'r  Cox). 
^^^  Id.  63  (statement  of  Comm'r  Johnson).  ' 
*^''>Id.  20  (statement  of  Chairman  Hyde). 

Tlie  Commission's  position  generally  is  to  favor  representation  by  counsel  of 
[local  groups]  which  participate  in  agency  proceedings  to  the  end  that  their 
presentations  may  be  helpful  and  effective  in  making  public  interest  determi- 
nations rather  than  disruptive  of  [FCC]  processes. 

Letter  from  Richard  E.  Wiley.  FCC  (kneral  Counsel,  to  the  University  of  Pennsvl- 
vania  Law  Rez-ieiv.  Sept.  20,  1971.  ^     t  j' 
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half.''^^  The  Commission  has  debated  whether  to  establish  an  "Office 
of  Public  Counsel"  to  advise  and,  in  limited  circumstances,  represent 
groups.  Envisioned  as  an  entity  separate  from  the  FCC  staff,  it  would 
"operate  as  a  private  law  firm  .  .  .  solely  as  the  attorney  for  citizens' 
organizations."  ^^'  Privately  endowed  institutions  such  as  the  United 
Church  of  Christ  and  the  Citizens  Communications  Center  (CCC)  "^''^ 
do  act  to  fulfill  this  function,  but  bodi  they  and  smaller  local  groups  lack 
adequate  resources  to  obtain  professional  assistance  skilled  in  the  in- 
tricacies of  FCC  procedure  and  to  present  able  arguments  for  their 
viewpoints.^''* 

Conmiissioner  Johnson  recognized  several  years  ago  that  both  the 
Commission's  disinclination  to  admit  representatives  of  the  public  in- 
terest and  economic  constraints  acted  to  disenfranchise  many  groups 
from  participation  in  FCC  proceedings.''"  A  similar  observation  may 
obtain  in  the  settlement  area.  Several  months  after  approval  of  the 
agreement  in  KCMC  *°'"'  the  licensees  agreed  to  reimburse  the  Office  of 
Communication  for  exi)enses  ixi  the  amount  of  $15,137  incurred  in- 
assisting  the  local  associations.'^^  The  Commission,  though  finding 
no  explicit  statutory  guide,  adhered  to  the  proposition  "that  in  no  peti- 
tion to  deny  situation,  whatever  the  nature  of  the  petitioner,  will  we 
permit  payment  of  expenses  or  other  financial  benefit  to  the  petf- 
tioner."  **®  Though  the  Commission  admitted  that  the  filing  of  petitions 
to  deny  should  be"facilitatcd  and  that  settlement  of  issues  is  desirable, 
it  nevertheless  was  of  the  opinion  that  payment  of  expenses  was  not 
necessary.  The  Commission,  moreover,  found  clear  detriments  to  the 
public  interest  in  the  "possibility  of  abuse — of  overpayments  ...  or 

^•'•i  Responses,  supra  note  30,  at  51    (statement  of  Conim'r  Cox). 

^^2  Landaucr,  FCC  Weighs  Proposals  to  Give  Legal  Aid  to  Publie  Groups  on 
Cotnmissioit  Matters,  Wall  St.  J.,  June  29,  1971,  at  6,  col.  2.  Prospects  for  its 
establislinient,  however,  seem  dim.  "  'We've  got  cnougli  trouble  in  court  already,' 
one  insider  contends."    Id.  col.  3. 

"^  See  Citi/'-ens'  Communications  Center,  Primer  on  Citizens'  Access  to  the 
Federal  Communications  Commission  (1971  Draft).  Perhaps  one  of  tlie  most  sig- 
nificant activities  of  the  CCC  has  been  to  open  up  private  poHcymaking  meetings. 
Sec  Citizens'  Communications  Center,  Progress  KeiKirt  ii-viii  (1971). 

■*•'••*  5r(?  Landauer,  supra  note  452,  col.  3.  The  Ford  Foundation  has,  however, 
recently  announced  a  grant  of  $400,000  to  CCC,  intended  to  cover  the  salaries  of  the 
executive  director  and  3  attorneys,  administration  and  office  expenses,  and  litigation 
costs  for  a  period  of  2  years.  The  grant  supplements  those  from  a  number  of  smaller 
foundations  such  as  the  Rockefeller  Brothers  Fund,  the  Midas  International  Founda- 
tion, and  the  Stern  Family  Fund.  News  from  the  Ford  Foundation  Apr  26  1972 
at  1,  3.      ,  ... 

^^.'^  Responses,  supra  note  30,  at  64  (statement  of  Comm'r  Johnson).  Cf. 
N.  Johnson,  How  to  Talk  Back  to  Your  Television  Set  74  (1970). 

*'''^  Sec  note  440  supra  &  accompanying  text. 

457  KCMC,  Inc.,  25  F.C.C.2d  603  (1970),  rev'd  sub  uom.  Office  of  Communication 
of  the  United  Church  of  Christ  v.  FCC,  No.  24,672  (D.C.  Cir.,  Mar  28  1972) 
(KCMC  II).  ,  .      ,  , 

42*25  F.C.C.2d  at  605.  The  FCC  does,  however,  have  broad  powers  to  "perform 
any  and  all  acts  ...  as  may  be  necessary  in  the  execution  of  its  functions."  47 
U.S.C.  §154(i)  (1970):  see  Reply  to  Opposition  to  Request  for  Reimbursement  of 
Legitimate  &  Prudent  Expenses  at  6,  Radio  Station  WSNT.  Inc..  31  FCC2d  lOSt) 
(1971).  ■       ■ 
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even  opportunists  motivated  to  file  insubstantial  petitions  in  order  to 
obtain  substantial  fees"  and  in  the  "possibility  that  settlement  of  the- 
merits  of  the  dispute  might  be  influenced  by  the  ability  to  obtain  reim- 
bursement of  expenses  from  the  licensee."  *^" 

The  court  of  appeals,  in  reversing  the  Commission  and  approving 
the  payment  of  such  fees  as  the  Commission  would  find  "legitimate  and 
prudent,"  took  a  different  view  of  the  public  interest,  saying: 

[T]he  public  interest  standard  cannot  mean  that  the  Commis- 
sion may  totally  prohibit  reimbursement  in  all  petition  to 
deny  situations. 

When  such  substantial  results  have  been  achieved, 
as  in  this  case,  voluntary  reimbursement  which  obviously 
facilitates  and  encourages  the  participation  of  groups  like  the 
Church  in  subsccjuent  proceedings  is  entirely  consonant  with 
the  puiilic  interest.'* 


400 


The  Commission,  in  a  case  decided  prior  to  the  r^eversal  in  KCMC 
II,  has  also  refused  to  compel  reimbursement.  In  Radio  Station 
JVSNT,  Iiic.,-*^^  the  Black  Youth  Club  of  Sandersville,  Georgia,  the 
Southern  Christian  Leadership  Conference,  and  several  individuals  in- 
curred expenses  in  prosecuting  a  petition  to  deny  alleging  that  the 
licensee  had  discriminatory  programming  and  hiring  practices.  The 
Commission  had  previously  designated  WSNT's  application  for  a  hear- 
ing and  had  made  the  petitioners  parties  to  that  proceeding.*^^  The 
licensee  and  the  interveners  subse(|uently  settled,  but,  unlike  KCMC  II, 
there  was  no  voluntary  agreement  by  the  licensee  to  reimburse  expenses. 
__^_^.^^ •  ^^___^_.„_^__^^ 

^'•^  Id.  at  604.  Conversely,  the  entire  renewal  process  has  been  characterized  as 
"a  burden  on  broadcasters  and  a  boon  for  the  .  .  .  communications  bar."  Renewal 
of  Standard  Broadcast  &  Television  Licenses  for  Oklahoma,  Kansas  &  Nebraska, 
14  IvC.C.2d  2,  9    (1968). 

■•no  Office  of  Communication  of  the  United  Church  of  Christ  v.  FCC  No  24,672 
at  11,  18  (D.C.  Cir.,  Mar.  28,  1972)  (footnotes  omitted).  In  responding  to  the 
FCC's  fear  of  abuse  of  reimbursement,  the  court  could  not  find,  nor  could  the 
Commission  demonstrate,  any  reason  why  a  greater  potential  for  abuse  existed  in  a 
petition-to-deny  situation  than  in  the  case  of  competing  applications.  Id.  at  16. 
It  continued : 

[TJlie  public  interest  is  likewise  protected  from  abuse  by  the  Commission's 
determinations  that  the  public  group  seeking  to  withdraw  is  bona  fide,  and 
that  tlie  terms  of  its  settlement  with  the  local  broadcaster  serve  the  public 
interest.  Once  these  determinations  are  made,  voluntary  reimbursement  of 
legitimate  and  prudent  expenses  of  the  withdrawing  group  cannot  be  forbidden. 
Id.  at  16-17  (footnotes  omitted).  The  court  considered  the  Commission  "fully 
equipi'cd"  to  make  these  determinations.    Id.  at  16  n.3S. 

The  court's  decision  has  been  reported  "as  possibly  having  a  far-reaching  bene- 
ficial cfTcct  on  the  public-interest  law  movement  and  its  ability  to  finance  its  lawsuit*" 
N.Y.  Times,  Mar.  29.  1972,  at  87,  col.  3.  '<iwbuus. 

^<>'31  F.C.C.2d  1080  (1971),  appeal  docketed  sub  nam.  Turner  v  FCC  No 
71-1800.  n.C.  Cir.,  Oct.  7,  1971.  ^^'   ^°' 

*02  Radio  Station  WSNT,  Inc.,  27  F.C.C.2d  993   (1971). 
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The  intervetiors  argued  that  the  policy  of  KCMC  II,  which  was  then 
awaiting  disposition  on  appeal,  should  not  be  dispositive  of  this  case, 
because  "the  act  of  designating  a  renewal  application  for  hearing  con- 
stitutes a  finding  that  the  petition  to  deny  was  meritorious  and  was  not 
frivolous  [and  because]  the  question  of  reimbursement  would  be  beyond 
the  control  of  the  interveners  or  the  licensee."  ^"^  The  Commission 
rejected  the  contention  that  a  rule  requiring  a  licensee  to  bear  peti- 
tioners' costs  when  agreement  is  reached  after  designation  of  a  hearing 
would  provide  the  antagonists  an  incentive  to  settle  quickly;  indeed, 
such  a  rule  could  provide  a  disincentive  for  petitioning  groups  to  settle 
prior  to  designation.^®* 

In  view  of  the  usual  licensee's  fundamental  aversion  to  having 
his  renewal  application  designated  for  hearing,  we  are  con- 
vinced that  .  .  .  lack  of  reimbursement  [has]  not  deterred 
listener  groups  from  filing  petitions  to  deny  or  licensees  from 
participating  in  discussions  to  resolve  their  differences  .  .  .  .'"^^ 

Since  the  cost  of  actively  participating  in  the  renewal  process  is 
almost  prohibitively  high,'*""  the  IVSNT  decision  may  discourage  the 
filing  of  further  petitions  to  deny  and  inhibit  the  competent  negotiation 
of  settlements,  "mak[ing]  it  much  more  difficult  for  citizens'  groups 
to  become  active  participants  in  the  regulation  of  .  .  .  broadcast 
licenses,"  ^"^^  unless  the  public  intervenor  is  confident  that  the  licensee 
is  willing  to  reimburse  expenses  which  will  make  possible  the  initiation 
of  subsequent  suits.  In  a  renewal  process  which  is  "heavily  dependent 
on  local  residents  to  call  deficiencies  to  [the  Commission's]  atten- 
tion," *®*  the  court's  decision  to  permit  at  least  a  voluntary  payment  of 
reasonable  costs,  particularly  where  the  FCC  has  found  that  a  hearing 

463  31  F.C.C.2d  at  1082. 

4P  ■  Id.  at  1083. 

*^'^  Id.  at  1083-84.  The  Commission  had  debated  only  a  few  months  earlier 
whether  to  ask  Congress  to  apiiropriate  funds  for  the  payment  of  expenses  to  volunteer 
counsel  representing  public  interest  groups.  Landauer,  suf>ra  note  452,  col.  3.  It 
seems  unlikely  that  the  FCC,  after  refusing  to  allow  individual  licensees  to  reimburse, 
would  itself  assume  that  responsibility. 

460  jiie  cost  of  challenging  renewal  is  extremely  high.  The  first  United  Cliurch 
of  Christ  proceeding,  for  example,  cost  the  complainant  funds  running  into  six  figures. 
Hearings  oti  S.  2004  Before  the  Covimnnications  Subcotiim.  of  the  Senate  Coiniii.  on 
Commerce,  91st  Cong.,  1st  Sess.,  pt.  1,  at  121  (1969).  The  New  York  Times  esti- 
mated the  cost  of  a  proceeding  to  defeat  license  renewal  at  $250,000.  Id  124  Sec 
also  Fcnton,  supra  note  330,  at  412.  Today,  $350,000-$400,000  would  be  a  fair  estimate 
for  a  full  scale  renewal  hearing.    See  note  425  siif'ra. 

■»«7  Radio  Station  WSNT,  Inc.,  23  P  &  F  Radio  Reg.  2d  53,  58b  (CommV  Johnson 
concurring  in  part  &  dissenting  in  part)  ;  see  Brief  for   Petitioner  at   16,  OfTice  of 
Communication  of  the   United   Church  of   Christ   v.   FCC,   No.   24  672    (D  C    Cir 
Mar.  28.  1972).  ' 


468  KCMC,  Inc.,  25  F.C.C.2d  603.  609  (1970)  ;  see  Brief  for  Petitioner  at  13-14 
Office  of  Communication  of  the  United  Church  of  Christ  v.  FCC,  No.  24,672  (DC* 
Cir.,  Mar.  28,  1972):  Reply  Brief  for  Petitioner  at  16,  Office  of '  Communication  of 
the  United  Church  of  Christ  v.  FCC,  No.  24,672  (D.C.  Cir.,  Mar.  28,  1972)  ;  cf.  note 
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would  have  been  required  on  the  basis  of  the  complainant's  petition  and 
settlement  results  in  improved  service,  does  not  appear  inequitable.'"'" 
A  rule  this  narrow,  or  even  the  broadest  possible  reading  of  KCMC 
II — that  "when  the  settlement  of  issues  and  termination  of  a  petition 
to  deny  ...  is  in  the  public  interest,  voluntary  reimbursement  of  the 
public  group  may  be  allowed"  *'" — may,  however,  have  limited  value, 
and  the  question  of  voluntariness  may  ignore  the  public  interest  and 

•Jco  See  Hrief  for  Petitioner  at  30,  37,  OfTice  of  Communication  of  the  United 
Clnircli  of  Christ  v.  FCC,  No.  24fi72  (D.C.  Cir.,  Mar.  28,  1972);  Reply  Brief  for 
Petitioner  at  5,  Oflice  of  Communication  of  tlie  United  Church  of  Christ  v.  FCC, 
No.  24,672   (DC.  Cir.,  Mar.  28.  1972). 

Tliat  vohmi.irincss  will  long  remain  a  cotidition  precedent  to  the  repayment  of 
expenses  is  (iii(Stii)nable.  i-irst,  it  is  clear  that  the  court  of  appeals  in  KCMC  II 
specifically  rejected  the  FCC's  "principle  of  general  application — namely,  that  iti  no 
petition  to  deny  situation,  whatever  the  nature  of  the  petitioner,"  would  payment  be 
allowed,  KCMC,  Inc.,  25  F.C.C.2d  603,  605  (1970),  by  stating  that  "[t]he  public 
interest  .  .  .  requires  that  the  Commission's  per  se  rule  prohibiting  reimbursement 
be  overturned."  OlTice  of  Cominunication  of  the  United  Church  of  Christ  v.  FCC, 
No.  24,672,  at  17  (D.C.  Cir.,  Mar.  28,  1972).  Further,  to  the  extent  that  KCMC  II 
and  the  (lolicy  considerations  expressed  therein  were  the  precedent  governing  WSNT, 
a  precedent  considered  by  the  T'CC's  Broadcast  Bureau  as  "dispositive  of  petitioners' 
request  for  reimbursement,"  Broadcast  Bureau's  Comment  on  Comments  in  Support 
of  Petition  for  Reconsideration  at  4,  Radio  Station  WSNT,  Inc.,  31  F.C.C.2d  1080 
(1971),  KCMC  It's  reversal  has  left  WSNT  without  support  in  precedent.  New 
criteria  for  reimbursement  must  now  be  articulated. 

Concern  that  "it  would  be  inappropriate  ...  to  compel  reimbursement  of  ex- 
penses ill  the  absence  of  a  voluntary  agreement,"  WSNT,  Inc.,  31  F.C.C.2d  at  1084, 
a  factor  regarded  by  the  Conmiission  as  "a  separate  and  independent  ground  .  .  . 
for  the  dem'al  of  the  .  .  .  request,"  id.,  and  "the  foremost  distinction  between  the 
two  cases,"  id.  at  1083,  tiuis  becomes  the  only  possible  line  of  distinction,  as  it  indeed 
was  for  Chairman  Burch,  who  dissented  in  KCMC  II,  but  who  voted  with  the 
majority  in  WSNT.    Sec  id.  at  1084  (Chairman  Burch,  concurring). 

Several  arguments  have  been  advanced  in  support  of  involuntary  reimbursement: 

1.  Public  intervcnors,  as  owners  of  the  airwaves  seeking  to  preserve  their 
equity  interest,  may  recover  their  costs  where  substantial  benefits  are  realized. 
Comments  in  Supjmrt  of  Petition  for  Reconsideration  at  8A,  Radio  Station 
WSNT,  Inc.,  31  F.C.C.2d  1080  (1971)  [hereinafter  cited  as  Petitioner's 
Comments]. 

2.  Where  litigation  is  initiated  in  response  to  the  misconduct  of  the 
licensee,  who  is  trustee  of  tlie  airwaves,  he  must  bear  the  expenses  of  that 
litig-.ition.    Id.;  3  A.  Scott,  The  Law  of  Trusts  §245   (1967). 

3.  Fears  that  questions  of  reimbursement  will  influence  settlements  osten- 
sibly on  tiie  merits  will  be  assuaged  if  the  Commission  requires  and  regulates 
reimbursement,  objectively  evaluating  the  reasonableness  of  the  claims.  Mo- 
tion for  Remand  to  the  Federal  Communications  Commission  at  5,  Turner 
V.  FCC,  appeal  docketed.  No.  71-1800,  D.C.  Cir.,  Oct.  7,  1971. 

4.  If  reimbursement  is  compelled,  licensees  will  be  encouraged  to  negotiate 
in  good  faith  so  as  to  minimize  expenses  while  also  relieving  potentially 
substantial  burdens  from  the  administrative  machinery.  Petitioner's  Com- 
ments at  12-13. 

5.  Perhaps  the  most  iinportant,  the  statutory  scheme  of  communications 
regulation  requires  the  facilitation  of  citizen  participation,  an  objective  that 
reimbursement  will  surely  encourage.  /(/.  8;  sec.  Office  of  Communication  of 
the  United  Church  of  Christ  v.  FCC,  359  F.2d  994  (D.C.  Cir.  1966). 

The  conclusion  thus  appears  inevitable  that,  whether  dictated  by  established  trust 
principles  to  which  questions  of  voluntariness  do  not  apply,  or  by  simple  adherence 
to  the  mandate  of  protecting  the  "public  interest,  convenience,  and  necessity"  despite 
malaise  about  the  "inappropriateness"  of  coercing  the  communications  industry,  com- 
imlsory  reimbursement  will  be  established  shortly,  either  by  the  court  or  the  FCC 
itself. 

<70  Office  of  Communication  of  the  United  Church  of  Christ,  No.  24,072  at  18 
(D.C.  Cir.,  Mar.  28,  1972)    (emphasis  added). 
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present  potentially  burdensome,  but  not  insurmountable,  requirements 
of  verification.  Furthermore,  private  settlements  without  close  Com- 
mission supervision  do  present  the  risk  that  petitioners  may  abuse  the 
renewal  process  in  order  to  exact  concessions  from  licensees  anxious  to 
avoid  a  hearing  or  other  impediment  to  renewal.  Petitioning  groups, 
for  example,  could  make  demands  extraneous  to  the  proper  regulation 
of  the  broadcast  industry  ■*"  or  attempt  to  induce  a  licensee  to  pay  for  a 
promise  not  to  file  a  petition  to  deny.*"  The  Commission's  general 
reluctance  to  allow  reimbursement  to  consumer  intervenors  unless 
forced  by  the  courts  neglects  the  rational  alternative  of  formulating 
viable  rules  which  could  simultaneously  encourage  citizen  participation 
and  prevent  possible  abuses  of  the  regulatory  processes."*" 

5.   Conclusion 

Urged  by  the  courts,  the  FCC  has  responded  to  new  definitions  of 
interest,  so  that  virtually  any  local  group  or  individual  residing  within 
a  broadcaster's  service  area  is  a  party  in  interest  competent  to  compel  a 
renewal  hearing  upon  a  proper  showing  of  substantial  and  material 
questions  about  a  licensee's  past  performance.  Indeed,  the  Commission 
relies  upon  local  reaction  as  the  keystone  to  effective  and  continuous 
regulation.  This  reliance  and  the  easy  access  to  regulatory  processes, 
while  encouraging  fuller  presentation  of  substantive  issues,  does  present 
a  potential  danger  that  some  individuals  or  groups  will  negotiate  in- 
equitably with  licensees  eager  to  avoid  a'costly  hearing  where  they  risk 
the  loss  of  a  license.  The  settlement  process  promises  to  be  an  expedient 
and  beneficial  mode  of  regulation,  but,  like  any  private  regulation,  pre- 
sents risks  as  well  as  advtanages.  The  Commission,  which  has  yet  to 
follow  the  early  suggestion  in  United  Church  of  Christ  that  rules  for 
public  participation  be  formulated,'*^'*  must  face  these  problems  realis- 
tically and  formulate  procedures  to  encourage  the  broadest  public  par- 
ticipation consistent  with  reasonable  agency  control  over  the  determina- 
tion and  enforcement  of  the  public  interest. 

B.  Civil  Aeronautics  Board 

Private  litigants,  usually  airlines,  cannot  be  expected  to  represent 
any  but  their  own  economic  interests  in  CAB  proceedings.    Nor  docs  it 

■•^i  See  Black  Identity  Educ.  Ass'n,  21  P  &  F  Radio  Reg.  2d  746  (1971)  (demand 
that  licensee  channel  money  into  the  black  community,  provide  .scholarships  for 
minority  group  youths,  and  employ  minority  group  members  on  board  of  directors) 

472  5^^  V/Gx'^  of  Colorado,  Inc.,  31  F.C.C.2d  413,  416  (1971)  (demand  of  con- 
tribution of  $15,000  to  petitioning  group  in  consideration  of  promise  not  to  press 
petitiori  to  deny). 

*^^See  KCMC,    Inc.,   25   F.C.C.2d   603.   605-06    (1970)    (dissenting   opinion   of 
Chairman  Burch)  ;  id.  at  611    (dissenting  opinion  of  Comm'r  Cox)  ;   Brief  for  Peti- 
tioner at  42-43,  Office  of  Communication  of  the  United  Church  of  Christ  v    FCC 
No.  24,672   (D.C.  Cir.,   Mar.  28,   1972).  '  ' 

4T4  Interview  with  Henry  Geller,  Special  Assistant  to  the  Cliairman,  FCC  in 
Philadelphia,  Feb.  3,  1972.    See  text  accompanying  note  376  sul>ra.  '  ' 
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seem  that  the  Bureau  of  Air  Operations  vvhich  ''has  the  responsib^^^^^^^ 
for  developing  and  presenting  tlie  pubhc's  position  at  CAB  hear 

in' .h-is  concerned  itself  with  more  than  those  same  economic  con- 
S;ati^ns "«  Since  other  considerations  thus  normally  lack  spokes- 
nti  1  e  provisions  made  in  CAB  procedures  for  public  participatim. 
become  important  and  it  is  to  be  expected  that  some  changes  m  the 
Cln"  hcritofore  restrictive  intervention  policy-^  will  be  forthcoming. 
This  section  will  examine  the  probable  impact  of  active  public  par- 
ticipation upon  the  CAB'S  present  intervention  mechanisms  and  will 
su^st  an  iccomniodation  between  the  liberalized  concepts  of  standing 
and  the  fears  that  greatly  increased  participation  could  debilitate  the 
administrative  jjioccss."'* 

1.  Modes  of  Participation 
Three  types  of  CAB  proceedings  are  most  likely  to  attract  signifi- 
cant numbers  .of  public  interest  intervcnors.  These  are  route  certifica- 
tion proceedings  to  determine  whether,  in  the  interest  of  the  "public 
con  veil  itncc  and  iKCcssity."  ■*'"  an  airline  should  be  permitted  a  par- 
ticular freight  or  passenger  route,  rate  proceedings  to  ascertain  whether 
fares  charged  or  proposed  by  aircarriers  are  "just  and  reasonable,"*®" 
and  proceedings  to  approve  mergers  and  acquisitions  of  control  "con- 
sistent with  the  public  interest."  *^^  Except  in  the  case  of  ratemaking,**^ 
hearings  are  generally  mandatory .'^^^ ._ 

<Ts  E.  Rkuford,  T]iE  Reculatoky  Process  169  (1969). 

■""  .T/v  f/rurrttlly  W.  FisK,  Administrative  Procedure  in  a  Regulatory 
Agency:  Tiii--.  CAR  and  the  New  York-Chicago  Case  (1965). 

■*'T  Sn\  c.(i..  FiiRa/.y  Ti..vcl  riureau,  Inc.  v.  CAB,  350  F.2d  7Z:i,  738  (D.C.  Cir. 
1965)  ("[lit  must  be  sliown  tliat  the  claimant  will  be  adversely  affected  in  a  legal  or 
liropcrty  right."). 

47b  WrittTS  advocating  a  liberalization  of  CAB  intervention  rules  have  not  given 
due  consideration  to  the  validity  of  some  of  the  objections  to  such  liberalization. 
Sec  e.g..  Boros,  Inlcrvcnhon  in  Civil  Aeronautics  Board  Proceedings,  17  Ad.  L.  Rev. 
5,  37  (1965). 

47040  \j_S,.c.  S13ri(d)(l)  (1970).  See  (jenerally  W.  Jones,  The  Licensing 
OF  Domestic  Air  Transportation  by  the  CrviL  Aeronautics  Board  (1962). 

4S0.s-,.^  49  U.S.C.  §  1374(a)    (1970). 

<8t49  U.S.C.  §  1378(b)   (1970). 

Mail-rate  i)rocccdings,  see  49  U.S.C.  §1376  (1970),  are  generally  conducted 
through  informal  negotiations  and  will  not  be  dealt  with  in  this  Comment.  Enforce- 
ment actions,  sec  id.  §§  1487-89,  certainly  involve  the  public  interest,  but,  given  their 
quasi-criminal  nature,  it  may  he  that  tlie  Board  itself  represents  the  public  interest 
in  that  type  of  proceeding.  Cf.  notes  644-57  infra  &  accompanying  text.  Further- 
more, CAB  regulations  do  provide  for  inf(jrnial  participation  by  an  "interested  person" 
as  well  as  the  formal  complainant.  See  14  C.F.R.  §§302.201,  301.214  (1971).  For  a 
discussion  of  the  special  considerations  relating  to  third  party  intervention  in  mail- 
rate  and  enforcement  proceedings,  sec  Boros,  supra  note.  478,  at  27-36. 

*^-  See  notes  489-93  injra  &  accompanying  text. 

4«3  Applications  for  route  certification  "shall  be  set  for  public  hearing."  49 
U.S.C.  §  1371(c)  (1970).  Applications  for  approval  of  mergers,  consolidatif)ns,  and 
acrjuisitions  must  also  be  set  for  a  hearing,  except  where  "the  Board  <lctermincs  that 
the  transaction  .  .  .  does  not  affect  the  control  of  an  air  carrier  directly  engaged 
...  in  air  transportation,  docs  not  result  in  creating  a  monopoly,  and  docs  not  tend 
to  restrain  competition,  and  determines  that  no  person  disclosinrj  a  substantial  interest 
then  currently  is  requesting  a  hearing  .    .    .    ."    Id.  §  1378(b)    (emphasis  added). 
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The  provisions  of  the  Federal  Aviation  Act  governing  pubhc  par- 
ticipation in  CAB  hearings  do  not  differ  radically  in  wording — or  in 
vagueness — from  the  statutory  language  governing  access  to  other 
federal  agencies.''^*  The  pertinent  statutory  provisions  do  not  describe 
those  persons  who  may  actively  participate  in  hearings.  They  only 
direct  that  "[a]ny  interested  person  may  file  ...  a  protest  or  memo- 
randum of  opposition  to  or  in  support  of"  a  carrier's  route  applica- 
tion **°  and  that  "persons  known  to  have  a  substantial  interest"  must 
be  notified  of  a  hearing  on  a  merger  proposal.''^'''  Subject  to  the  stric- 
tures of  the  APA.  the  Board  has  broad  latitude  to  "conduct  [its]  pro- 
ceedings in  such  manner  as  will  be  conducive  to  the  proper  dispatch  of 
business  and  to  the  ends  of  justice."  ^"  While  the  absence  of  statutory 
standards  has  permitted  the  CAB  to  devise  its  own  methods  of  accom- 
modating or  foreclosing  public  participation  in  a  scheduled  hearing,''*® 
where  a  hearing  is  not  mandatory,  as  in  the  case  of  ratemaking,  the 
Board  is  not  faced  with  merely  calculating  the  incremental  costs  of  addi- 
tional participation  but  has  the  opportunity  to  avoid  altogether  the 
public  scrutiny  of  a  hearing. 

a.  Judicial  Revieiv  and  Evasion  of  Public  Participation 

The  interest  of  the  ratepaying  public  in  achieving  meaningful  par- 
ticipation in  CAB  faVe  proceedings  is  self-evident.  Existing  rates  may 
be  changed  in  several  ways.  An  aircarricr  may  file  a  tariff  proposal,"*'' 
which  automatically  will  become  an  effective  rate  unless  the  Board, 
acting  upon  a  complaint  or  upon  its  own  initiative,  suspends  and  investi- 
gates the  tariff."""    The  Board's  decision  to  use  or  not  to  use  its  sus- 

*^*  Sec  Note,  The  Law  of  Admimstrativc  Standing  and  the  Public  Right  of 
Intervention,  1967  Wash.  U.L.Q.  416,  433  &  n.l02  (collecting  regulatory  .statutes 
using  the  terms  "party  in  interest,"  "persons  aggrieved,"  and  the  like). 

485  49  U.S.C.  §  1371(c)   (1970). 

"<■;(/.  §  1378(b). 

487/,/.  §1481.  Cf.  City  of  San  Antonio  v.  CAB,  374  F.2d  326,  329  (D.C.  Cir. 
1967)  ("Consolidation,  scope  of  the  inquiry,  and  similar  questions  are  housekeeping 
details  addressed  to  the  discretion  of  the  agency  and,  due  process  or  statutory  con- 
siderations aside,  are  no  concern  of  the  courts.")  (footnotes  omitted). 
^^  48SXhe  failure  to  promulgate  effective  agency  standards  has  been  called  the 
malaise  of  the  administrative  process."  City  of  Laurence  v.  CAB,  343  F  2d  S33 
587  (1st  Cir.  1965).  '  '     ' 

489  49  U.S.C.  §1373  (1970). 

J90/rf.  §  1482(g).  .A.ny  person  may  attempt  to  initiate  a  C.'\B  proceeding  by 
filing  a  complaint.  "If  the  person  complained  against  shall  not  satisfy  the  complaint 
and  there  shall  appear  to  be  any  reasonable  ground  for  investigating  the  complaint 
It  shall  be  the  duty  of  .  .  .  the  Board  to  investigate  the  matters  complained  of' 
Whenever  .  .  .  the  Board  is  of  the  opinion  that  any  complaint  does  not  slate  facts 
which  warrant  an  investigation  or  action,  such  complaint  may  bo  dismissed  without 
a  hearing."  /rf.  §  1482(a).  The  Bureau  of  Enforcement  has  a  consumer  complaint 
section  that  receives  complaints  about  unsatisfactory  service ;  the  complainant  docs  not 
actively  participate  in  the  investigation  of  alleged  violations  but  docs  become  a 
formal  party  to  any  proceedings  that  may  be  instituted.  Refusals  to  institute  formal 
complaint  proceedings  may  be  reviewed  by  the  full  Board.  See  Response.s  siifra 
note  oO,  at  7.  A  dismissal  of  a  complaint  without  a  hearing  and  the  refusal  to 
investigate  is  reviewable  by  courts  only  for  an  abuse  of  discretion.     See  Transconti 
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pension  power  is  not  judicially  reviewable.*^^  The  Board  may.  itself 
prescribe  rates  by  proceeding  to  a  hearing,'*^^  considering  a  set  of  statu- 
tory criteria/"^  and  formulating  a  final  order,  which  may  be  judicially 
contested  "by  any  person  disclosing  a  substantial  interest  in  such 
order."  ""^ 

The  difficulty  encountered  by  representatives  of  the  public  seeking 
an  opportunity  to  participate  in  ratcmaking  proceedings  may  be  seen  in 
Moss  V.  CAB}^'^  ]n  Moss  several  trunkline  carriers  filed  for  an  in- 
crease in  ])assengcr  fares  'after  meeting  informally  with  the  Board. 
Having  been  denied  access  to  a  private  conference,  thirty-two  congress- 
men comi)!ained  "about  the  Board's  continued  ex  parte  meeting  and 
rate  practices  and  urged  the  Board  to  suspend  the  tariffs,  to  institute  a 
general  passenger  fare  investigation  to  define  more  clearly  the  statutory 
rate-making  standards,  and  finally  to  set  reasonable  rates  based  on  these 
more  precise  standards."  *""  The  petitioners  refused,  however,  to  en- 
gage in  an  oral  argument  on  the  advisability  of  the  use  of  the  agency's 
investigatory  and  suspension  powers  "on  the  ground  that  the  Board's 
decision  on  the  rate  increases  had  already  been  made."  *®^  The  Board 
thereafter  did  suspend  the  proposed  tariffs  but,  on  its  own  initiative,  set 
forth  its  own  fare  formula  "and  announced  its  decision  to  'permit  tariff 
filings  implementing'  that  formula  to  be  filed  without  suspension,  thus 
assuring  almost  immediate  effectiveness."  *^^  The  carriers  of  course 
adopted  the  proposed  rate  formula,  and  the  congressmen's  subsequent 
request  that  the  CAB  suspend  and  investigate  these  new  rates  was, 
predictably,  denied.''"" 

On  appeal  the  narrow  issue  was  whether  the  Board  effectively  de- 
termined the  rates  and  thus  should  have  followed  the  statutory  pro- 
cedures of  notice  and  hearing  required  for  Board-made  rates.^""  The 
broader  issue  framed  by  Judge  Wright  of  the  District  of  Columbia 
Circuit  was  "the  recurring  question  which  has  plagued  public  regulation 
of  industry:  whether  the  regulatory  agency  is  unduly  oriented  toward 

ncntnl  I!us  Sys.,  Inc.  v.  CAB,  383  F.2d  466,  478  (5th  Cir.  1967),  cert,  denied, 
3''0  U.S.  ^2i)  (1968);  Flight  Engineers'  Int'l  Ass'n  v.  CAB,  332  F.2d  312,  314 
(DC.  Cir.  1904);  Pan  American-Grace  Airways,  Inc.  v.  CAB,  178  F.2d  34,  36 
(D.C.  Cir.  1949).  Cj.  notes  404-11  supra  &  accompanying  text.  See  also  Jaffe, 
The  Imii'<idual  Right  to  Initiate  Administrative  Process,  25  Iowa  L.  Rev.  484,  512-13, 
520-21   (1940). 

■•"1  Sec  Si)ritzer,  supra  note  263,  at  97-100.  See  also  Arrow  Transp.  Co.  v. 
Southern  Ry.,  2<72  U.S.  658  (1963). 

^02  49  U.S.C.  §§  1482(d),  (g)  (1970). 

<n3 /(/.  §  1482(e). 

^"•/rf.  §14S6(a). 

■•00  430  F.2d  891  (D.C.  Cir.  1970).  See  Note,  Some  Observations  on  Moss  v. 
CAB,  23  Stan.  L.  Rev.  833  (1971) ;  Project,  Federal  Administrative  Law  Develop- 
ments—1970,  1971  Duke  L.J.  149,  200-09. 

■»»«  430  F.2d  at  894. 

"7  Id. 

o«  /(/.  at  894-95   (footnote  omitted). 

<o»  Id.  at  895. 

BOO  ]J_ 
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the  industry  it  is  designed  to  regulate,  rather  than  the  public  interest 
it  is  designed  to  protect."  ^°^  The  Moss  court  found  that  "[t]lie  Board 
did  all  it  could,  short  of  formally  styling  its  order  as  rate-making,  to 
induce  the  carriers  to  adopt  the  proposed  rates,"  '^"'"  that  the  exclusion 
of  the  public  from  the  ratemaking  process  in  these  circumstances  was 
contrary  to  the  governing  statute,  and  that  "observance  of  safeguards 
designed  to  protect  the  public  before  the  rates  are  imposed  is  impera- 
tive." ^°^  Preeminent  among  those  safeguards  is  the  necessity  of  a 
hearing  record  considering  all  relevant  variables,  so  tliat  a  reviewing 
court  can  determine  whether  the  statutory  ratemaking  criteria  have  been 
met.^"" 

The  full  implications  of  Moss  have  not  yet  been  made  clear,  but 
the  court  "emphatically  [rejected]  any  intimation  by  the  Board  that  its 
responsibilities  to  the  carriers  are  more  important  than  its  responsi- 
bilities to  the  public."  "^"^  The  court's  admonition  and  its  insistence  that 
the  Board  remain  faithful  to  the  procedures  of  its  organic  statute  may, 
however,  alter  little  in  substance  if  the  Board  is  equally  persistent  in  its 
industry  orientation.^""  The  extent  of  agency-industry  negotiation  and 
collaboration  in  the  formulation  of  rates  ''°^  and  the  fine,  almost  imper- 
ceptible line  between  carrier-made  and  agency-made  fares  °*^*  mal^e 
judicial  intervention  an  uncertain  curative.^"^ 

b.  Participation  as  Parties 

Rule  15  of  the  CAB's  rules  of  practice  governs  "formal"  inter- 
vention in  hearings  as  a  full  party .°^°  Though  full  party  status  must 
be  accorded  anyone  found  to  have  a  "statutory  right  to  be  made  a 
party,"  ^^^  there  is  no  helpful  definition  of  such  a  right  and  the  Board, 


50 1  Id.  at  893.  Judge  Wright  in  large  measure  echoed  the  sentiments  of  a  former 
chairman  of  the  Board  who  felt  "that  there  has  been  an  undue  shift  of  enipliasis  from 
publ.c  convenience  and  necessity  to  the  seeking  and  protection  of  private  carrier 
rights."  Kizley,  Some  Personal  Reflections  After  Eight  Months  as  Chairman  of  the 
Civil  Aeronautics  Board,  22  J.  Air  L.  &  Com.  445,  450  (1955)   (emphasis  in  original). 

502  430  F.2d  at  898. 

T'Oa /rf_  at  902  (emphasis  in  original). 

G04  See  id. 

CO'''  Id.  While  the  court  intimated  that  it  would  be  sympathetic  to  the  use  of 
relaxed  procedures  in  emergencies,  even  those  rates  cannot  be  set  without  a  public 
hearing.  Id.  at  901-02.  The  Board  has  "consistently  refused  to  permit  intervention 
in  temporary  rate  proceedings."  Northwest  Airlines,  Inc.,  Mail  Rates,  12  C.A.B. 
838,  839  (1951). 

^06  See  Note,  siipra  note  495,  at  841-45. 

50"  5"c(7  Spritzer,  supra  note  263,  at  77;  W.  Jordan,  Airline  Regulation  i.v 
America:  Effects  and  Imperfections  71  (1970).  Cf.  E.  Redford,  supra  note  475, 
at  148-49,  246-47. 

008  See  Spritzer,  supra  note  263,  at  82-83. 

509  See  430  F.2d  at  900 ;  Project,  supra  note  495,  at  208. 

610  14  C.F.R.  §302.15  (1971). 

oii/rf.  §302.15 (a). 
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at  least  prior  to  1965,  never  encountered  a  petitioner  with  one.''*"  Rule 
15  further  provides  that  "[a]ny  person  whose  intervention  will  be  con- 
ducive to  the  ends  of  justice  and  will  not  unduly  delay  the  conduct  of 
■  [a  hearing]  may  be  permitted  to  intervene."  ^^^  The  rule  also  sets 
forth  criteria  to  guide  the  exercise  of  the  discretionary  power  to  grant 
or  deny  formal  intervention.^'* 

In  terms  of  the  number  of  attempted  interventions,  members  of  the 
regulated  industry/'"*  affected  unions/'"  and  civic  intervenors  "^''^ — 
cities,  states,  and  other  political  subdivisions — are  the  most  noticeable, 
particularly  in  route  and  merger  proceedings.  The  criterion  governing 
intervention  has  generally  been  whether  the  petitioner  possesses  a  sub- 
stantial economic  interest  that  might  be  affected  by  a  decision.^'^  The 
economic  interest  of  an  "on-line"  city,  one  within  the  area  of  service 
under  consideration,  is  so  apparent  that  such  cities  formerly  encountered 


•'^"  Sec  Boros,  SHfra  note  478,  at  16;  cj.  American-Western  Merger  Case,  Order 
Graiitiiif;  and  Denying  I'ctilions  for  Leave  to  Intervene,  No.  71-3-42,  Docket  22,916 
(CAP),  Mar.  5,  1971)  (denying  fornial  iniervenlioti  to  a  group  of  law  students  desig- 
nating themselves  as  Fl-ITE  [Future  Lawyers  Investigating  Transportation  Emi)loy- 
nientj  because  they  failed  to  establish  a  statutory  right  to  be  made  a  party  and  had 
no  other  interest). 

''IS  14  C.F.R.  §302.15(a)  (1971).  The  courts  have  approved  this  rule,  spe- 
cifically rejecting  tiic  assertion  lliat  interested  persons  have  a  right  to  participate  as 
full  iiartics  in  CAB  proceedings  and  holding  that  rule  15  intervention  remains  within 
an  cxaniiniT's  and  the  Board's  discretion.  Sec  Palisades  Citizens  Ass'n  v.  CAB, 
420  F.Jd  1K«,  IVj  (D.C.  Cir.  1969);  City  of  San  Antonio  v.  CAB,  374  F.2d  326, 
331   (D.C.  Cir.  1967). 

'•'•'14  C.F.R.  §302.15(b)  (1971).  The  seven  considerations  relevant  to  a  deter- 
mination of  the  merits  of  a  petition  to  intervene  are: 

(1)  the  nature  of  the  petitioner's  right  under  the  statute  to  be  made  a  party 
to  the  proceeding ; 

(2)  the  nature  and  extent  of  the  property,  financial  or  other  interest  of  the 
petitioner ; 

(3)  the  effect  of  the  order  which  may  be  entered  in  the  proceeding  on  peti- 
tioner's interest ; 

(4)  the  availability  of  other  means  whereby  the  petitioner's  interest  may  be 
priitccted  ; 

(5)  the  extent  to  which  petitioner's  interest  will  be  represented  by  existing 
Iiarties ; 

(6)  the  extent  to  which  petitioner's  participation  may  reasonably  be  expected 
to  assist  111  the  development  of  a  sound  record ;  and 

(7)  the  extent  to  which  participation  of  the  petitioner  will  broaden  the  issue 
or  delay  the  proceeding. 

•'■''•'■•.S'rr,  c.(!.,  Caribbean-Atlantic  Airlines,  Inc.-Eastern  Air  Lines,  Inc.,  Acquisition 
Case,  Order  Granting  and  Denying  Petitions  for  Leave  to  Intervene  No  70-12-153 
Docket  22,690  (CAB,  Dec.  30,  1970). 

:,\^Sce,  c.fj..  id.;  American-Trans  Caribbean  Merger,  Intervention  Order  No 
70-4-33,  Docket  21,828  (CAB,  Apr.  8,  1970). 

■'^''  See,  e.g.,  City  of  San  Antonio  v.  CAB,  374  F.2d  326  (D.C.  Cir    1967)  •  City 
of  Houston   v.   CAB,   317   F.2d    158    (D.C.    Cir.    1963);    Southern    Transcontinental 
Serv.  Case,  o9  C.A.B.  896  (1964)  ;  Eastern-Colonial,  Acquisition  of  Assets,  18  CAB 
453  (1954)    (43  civic  bodies  intervened). 

'^^»Scc  City  of  Houston  v.  CAB,  317  F.2d  158,  160  (D.C.  Cir.  1963)  •  Chicago- 
Acapulco  Nonstop  Serv.  Investigation,  Order  Granting  Intervention  No  71-3-26 
Docket  22,956  (CAB,  Mar.  4,  1971);  On-Route  Charter  Authority  of  Foreign  Air 
Carrier    Permits,    Intervention   Order.    No.   71-3-22,    Docket  22,362    (CAB    Mar    3 
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little  difficulty  in  securing  full  party  rights. ^^^  In  the  case  of  "off-line" 
cities  and,  of  late,  even  cases  involving  on-line  cities,  however,  the  CAB 
has  been  more  restrictive,  denying  intervention  either  because  civic 
intervenors  can  utilize  alternative  means  of  participation  ^-**  or  because 
their  interests  in  the  proceeding  are  too  remote.'^'^  Though  to  date  no 
political  subdivision  has  sought  intervention  on  strictly  noncommercial 
grounds,  it  is  conceivable  that,  in  this  time  of  growing  concern  with  the 
environment,  a  municipality,  county,  or  state  may  attempt  to  put  in 
issue  the  impact  of  a  merger  or  joute  certification  upon  population  con- 
gestion or  noise  pollution.  The  clear  trend  of  recent  federal  decisions 
is  to  confer  standing  in  such  situations,"^  but,  in  light  of  the  CAB's 
heavy  reliance  on  finding  a  financial  or  property  interest  as  a  basis  for 
formal  intervention,  it  is  not  clear  that  it  would  readily  acknowledge  a 
noiicconomic  interest.''^^ 

c.  Injormal  Participation 

Rule  14  of  the  CAB's  principles  of  practice,''-^  which  governs  par- 
ticipation by  non-principals  in  hearings,  states  in  part  that 

[a]ny  person,  including  [political  units  of  a  state],  may 
appear  at  any  hearing,  other  than  in  an  enforcement  proceed- 
ing, and  present  any  evidence  which  is  relevant  to  the  issues. 
With  the  consent  of  the  examiner  or  the  Board  .  .  .  such 
person  may  also  cross-examine  witnesses  directly.  .Such  per- 
sons may  also  present  to  the  examiner  a  written  statement  on 
the  issues  .   .   .   ."^ 

Persons  granted  intervention  under  rule  14  are  not  parties  but  are  more 
properly  termed  "informal"  intervenors.  Tliere  was  little  difTerence 
between  the  rights  of  informal  and  formal  intervenors  uiit'l  1961,  when 
the  regulations  were  changed  to  their  present  form,  resulting  in  the 
extinguishment  of  a  rule  14  participant's  rights  after  the  hearing  before 

^<i^  See  W.  FiSK,  sut>ra  note  476,  at  35  (noting  that  30  intervenors,  mostly 
"on-line"  cities,  were  granted  intervention  in  a  1953  route  proceeding). 

520  Sec  Roros,  supra  note  478,  at  26  (noting  that  petitions  to  intervene  in  the 
Unitrd-Caf'ilal  Merger  case  were  denied  on  the  ground  that  the  communities  could 
protect  their  interests  as  "informal"'  particijiants). 

■'"^^Sce  American-Eastern  Merger,  36  C.A.B.  874,  875  (1962)  (denying  the  city 
of  Houston  permission  to  intervene  based  upon  a  finding  that  the  city  "failed  to 
disclose  a  property,  financial,  or  other  substantial  interest  in  the  proceeding")  rev'd 
per  curiam,  Houston  v.  CAB,  317  F.2d  158  (D.C.  Cir.  1963)  (holding  Houston  did 
have  "substantial  interest"  since,  though  not  served  by  the  merging  carriers,  jt  had 
a  competing  interest  with  Dallas,  which  was  so  served). 

''22  See  notes  33-120  supra  &  accompanying  text. 

5235^^  note  518  supra  &  accompanying  text.  Certainly  where  the  civic  party 
is  geographically  remote  from  the  affected  area  of  the  proposed  action,  intervpntion 
may  be  denied. 

02-J14  C.F.R.  §302.14  (1971). 

525 /rf.  §  302.14(b). 
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an  examiner."®  Formal  parties  now  have  significant  advantages,  par- 
ticularly in  terms  of  their  ability  to  appear  before  the  Board  itself.  Only 
full  parties  have  a  right  to  request  oral  argument  before  either  the 
Board  or  the  e-xaminer/""'  to  petition  for  discretionary  review  by  the 
Board  of  an  examiner's  initial  decision,^^^  and  to  file  exceptions  to  the 
examiner's  recommended  decision  or  to  a  tentative  decision  by  the 
Board.''-"  Whereas  rule  14  intervenors  must  file  written  statements  on 
the  issues  before  all  of  the  evidence  is  received,  full  parties  may  file 
briefs  with  the  examiner  or  the  Board  after  the  hearing  record  is  com- 
Ijletc.*^'"'  Full  party  status,  however,  is  not  a  prerequisite  to  judicial 
review,  which  is  available  to  "any  person  disclosing  a  substantial  in- 
terest" in  the  subject  matter  of  an  order.^'"  That  the  extent  of  partici- 
pation by  an  intervenor  under  rule  14  is  confined  to  the  initial  hearing 
and  largely  turns  upon  the  will  of  the  examiner  is  of  unquestionable 
significance. ''^-  Relegation  to  rule  14  status  might  deprive  a  public 
intervenor  of  the  important  ability  to  fully  pursue  its  interest  through 
both  the  hearing  and  appeal  process  to  the  Board. 

In  Palisades  Citizens  Association  v.  CAB^^^  several  asso- 
ciations of  citizens,  styling  themselves  "Concerned  Citizens,"  sought 
formal  or,  alternatively,  informal  intervention  in  a  certification  hearing 
on  a  proposed  helicopter  route  in  the  Baltimore-Washington  area.  The 
Citizens  alleged  in  substance  that  their  participation  would  help  insure 
that  the  record  would  refiect  the  environmental  impact  of  the  proposed 
service.  The  petitioners  did  not  seek  to  introduce  their  own  evidence 
on  the  adverse  environmental  consequences  of  certification  but,  rather, 
demanded  that  the  carrier  applicants  be  compelled  to  make  studies  and 
adduce  such  evidence.''"     Considering  the  criteria  provided  by  rule 

620  Sff  Boros,  supra  note  478,  at  16. 

527.9^^  14  c.F.R.  §§302.25,  302.32  (1971). 

'■>2«5f<'  id.  §302.28. 

123  Sec  id.  §  302.30. 

^••T'.S'rr  id.  §§302.26,  302.31. 

C31  Cow/.ar?  16  U.S.C.  §  8551(b)  (1970)  (Federal  Power  Act)  and  15  U.S  C 
§717r(l))  (•1970)  (Natural  Gas  Act)  with  49  U.S.C.  §  1486(a)  (1970)  (Federal 
Aviation  Act).  See  Rricf  for  Respondent  at  24,  Palisades  Citizens  Ass'n  v  CAB 
420  F.2d  1S8  (D.C.  Cir.  1969)  [hereinafter  cited  as  Brief];  Shapiro,  supra  note  37] 
at  7(y7.  On  the  oilier  hand,  tlie  grant  of  formal  intervention  is  "for  administrative 
purposes  oidy,  and  no  decision  granting  leave  to  intervene  shall  be  deemed  to  constitute 
an  expression  by  the  Board  that  the  intervening  party  has  such  a  substantial  interest 
in  the  order  that  is  to  be  entered  in  the  proceeding  as  will  entitle  it  to  judicial  review 
of  such  order."     14  C.F.R.  §  302.15(d). 

'•''2  .9^^  Comment,  Adequacy  of  Domestic  Airline  Service:  The  Community's  Role 
in  a  Cliaiuiiiui  Industry.  68  Yale  L.J.  1199,  1218  n.93  (1959)  (quoting  address  by 
Perry  H.  Taft.  National  Airport  Conf.,  Nov.  3,  1957,  indicating  that  a  community 
to  be  .successful  before  the  CAB,  must  participate  in  all  stages  of  the  proceedings)' 
Tiie  advantages  inherent  in  the  opportunity  to  argue  orally  before  the  Board  as 
opposed  to  simply  participatmg  before  the  examiner,  are  suggested  by  the  descrin'tion 
or  oral  arguments  in  the  New  York-Chicago  case.     See  W.  FiSK,  supra  note  476, 

''•3M20  F.2d  188  (D.C.  Cir.  1969), 
63*  Id.  at  190. 
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15,^^^  the  Board  affirmed  the  examiner's  denial  of  formal  intervention 
in  favor  of  rule  14  participation.  The  Board  found  that,  though  "inter- 
ested persons"  have  a  right  to  file  written  position  statements,^'"  the 
petitioners  had  no  statutory  right  to  actively  participate  in  the  proceed- 
ings,°'^  that  the  petitioners'  interest  was  not  uniquely  identifiable  apart 
from  the  general  public's,^'^  that  the  Department  of  Transportation, 
which  was  allowed  party  status,  would  be  the  principal  public  spokes- 
man for  representing  the  petitioners'  concerns,'^'''^  that  the  petitioners 
would  not  themselves  affirmatively  offer  any  evidence  concerning  en- 
vironmental impact,^^"  and  that  if  the  Citizens  were  allowed  to  partici- 
pate as  parties  the  proceedings  would  be  "nearly  uncontrollable."  "^ 
The  Board  concluded  that  informal  rule  14  participation  "strikes  the 
piactical  balance  between  the  general  public's  interest  in  viable  admin- 
istrative proceedings  and  the  private  interests  of  individual  members 
of  the  general  public."  °^^ 

The  court  on  appeal  recognized  the  relevance  of  environmental 
concerns  and  acknowledged  the  Citizens'  "keen  interest"  in  the  proceed- 
ings, but  sustained  the  Board's  denial  of  formal  intervention. °''  The 
Palisades  court's  reasons  for  ujjholding  the  denial  of  intervention  brings 
into  relief  perhaps  the  major  difficulty  that  will  confront  public  interest 
groups  attempting  to  intervene  as  parties  in  Board  hearings.  The 
Citizens  were  not  denied  all  opportunity  to  participate  in  the  route  pro- 
ceeding; rather,  they  were  granted  quite  generous  privileges  as  informal 
intervenors.  In  this  capacity  they  were  allowed  to  present  exhibits,  to 
file  a  written  statement  of  their  position,  to  cross-examine  extensively, 
and  to  argue  orally  before  the  examiner."*  In  light  of  these  privileges, 
the  court  felt  that  the  Citizens'  role  "amounted  to  a  reduction  of  [their] 
status  in  form  only,  rather  than  in  substance."  °*^  The  salient  question 
raised  by  this  decision  is  whether  the  informal  status  afforded  the 
Citizens,  readily  accepted  by  the  court  as  a  representative  environ- 
mentalist group,'^"  adequately  protects  the  public's  interest  in  the  en- 
vironment.^*^ 

^^^  Sec  note  514  supra. 

536  ^(.g  note  485  supra  &  accompanyiiiK  text. 

^^T  Sec  Brief,  supra  note  531,  at  26-27;  cj.  City  of  San  Antonio  v.  CAB.  374 
F2d  326.  331  (D.C.  Cir.  1967). 

538  Brief,  supra  note  531,  at  27-28. 

63!* /rf.  30-31.  Cj.  American-Trans  Caribbean  Merger,  Intervention  Order.  No. 
70-4-33,  Docket  21,828  (CAB,  Apr.  8,  |970).  , 

&40  Brief,  j!</)ro  note  531,  at  31,  ^ 

S-«i/f/.  ii;  420  F.2ci  at  191. 

542  Brief,  supra  note  531,  at  2Z;  420  F.2d  at  191. 

543  420  F.2d  at  193. 

544  Id.    Sec  Brief,  supra  note  531,  at  11. 

545  420  F.2d  at  193. 

546  Although  the  Concerned  Citizens  were  private  property  owners,  the  court 
largely  ignored  that  fact,  choosing  to  look  upon  the  group  as  a  potential  representative 
of  the  public  interest  in  the  environment.    See  id.  at  190. 

^*''  See  Brief,  supra  note  531,  at  35-38  (statement  of  the  Department  of  Justice 
to  the  effect  that  the  petitioners  should  have  a  legal  right  to  intervene  as  parties). 
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To  the  extent  that  Palisades  sanctions  a  general  Board  policy  of 
denying  rule  15  rights  to  public  interveners "®  thereby  foreclosing 
direct  access  to  the  Board,  it  effectively  accommodates  some  of  the 
concerns  which  led  to  the  1961  rule  change.""  One  of  the  objections 
to  full  participation  by  third  party  groups  centered  upon  the  tendency 
of  often  inept  civic  intervenors  to  encumber  the  hearing  and  review 
procedures  with  poorly  prepared  presentations.""  Another  frequently 
encountered  objection  has  been  that  full  intervention  by  such  parties 
tends  to  protract  and  enlarge  hearings  to  unmanageable  proportions.'^"' 
The  likelihood  of  such  time  consumption  is  substantiated  by  the  fact 
that  ninety-five  percent  of  CAB  hearing  time  is  consumed  by  cross- 
examination  and  re-cross-examination,^^-  and  an  increase  in  the  num- 
ber of  full  parties  possessing  the  right  to  cross-examine  might  well  lead 
to  a  geometric  increase  in  expended  hearing  time. 

The  considerations  against  allowing  public  interest  groups  full  rule 
15  intervention  are  not  to  be  taken  lightly.     Numerous  civic  parties  or 

o<8  jiic  Board  policy  on  allowing  intervention  has  been  restrictive.  "Perhaps, 
this  [1961]  rule  change  would  not  have  been  so  unfortunate  had  the  Board  adopted 
a  more  liberal  approach  to  permitting  intervention  under  Rule  15.  It  has  not  done 
so.  Intervention  has  been  more  sparingly  granted  than  formerly."  Boros,  supra 
note  478,  at  17  (footnote  omitted).  The  Board  itself,  however,  has  said  that  its 
"regulations  and  its  generally  liberal  approach  in  their  administration  have  encouraged 
citizen-group  input."    Kesi'ONSEs,  supra  note  30,  at  5-6. 

O'**0ne  of  the  chief  reasons  for  the  1961  rule  change,  not  applicable  to  the  broad 
question  of  public  interest  group  intervention,  was  CAB  concern  over  frequent  appear- 
ances at  Board  hearings  by  congressmen,  senators,  and  state  officials  seeking  to  place 
overt  political  pressure  upon  the  decisionmaking  process.  See  Boros,  supra  note  478, 
at  16-17.    Sec  also  Rizley,  supra  note  501,  at  450. 

^••*>  See  B')ros,  supra  note  478,  at  21.  But  cf.  W.  FrsK,  supra  note  476,  at  41 
(recounting  tiic  i)rcparation  of  a  "fairly  typical  civic  intervenor"  in  the  1953  New 
York-Ciiicago  route  certification  case). 

''■'■'1  Sec,  e.g.,  Sf.nate  Subcomm.  on  Ad.min.  Practice  &  Procedure,  89th  Cong., 
2d  Ses.s.,  Questionnaire  Survey  on  Delay  in  Administrative  Proceedings  32 
(C'jmm.  Print  1966)  [hereinafter  cited  as  Questionnaire]  ;  City  of  San  Antonio  v. 
CAB,  374  F.2d  326,  33Z  (D.C.  Cir.  1967)  ("[T]he  Board  found  that  there  were  already 
at  least  65  parties  to  tlie  proceeding,  and  to  allow  petitioners  and  cities  similarly 
situated  to  intervene  would  in  effect  defeat  the  very  purpose  of  the  consolidation  order 
which,  of  course,  was  to  keep  ♦'•"»  jToceeding  within  manageable  limits.").  In  Riddle 
Airlines,  Inc.,  28  C.A.B.  15  (1958),  the  Board  allowed  the  L.B.  Smith  Aircraft  Corp. 
oral  argument  to  protest  the  granting  of  a  subsidy  to  a  competitor,  but  denied  a 
petition  to  intervene,  stating  that  "[i]t  does  not  appear  that  Smith's  participation  may 
reasonably  be  expected  to  assist  in  the  development  of  a  sound  record,  nor  does  it 
appear  that  Smith  has  an  interest  which  could  not  adequately  be  served  by  participation 
in  the  proceeding  pursuant  to  rule  14  of  the  Board's  rules  of  practice.  Moreover, 
Smith's  particii)ation  as  an  intervenor  would  broaden  the  issues  herein  and  delay  the 
proceedi;:g."  Id.  at  21.  The  view  tliat  a  liberal  intervention  policy  will  unnecessarily 
delay  proceedings  has  been  called  "one  of  the  most  oft-repeated  myths"  in  the  CAB. 
Boros,  supra  note  478,  at  21.  The  Board  itself  feels  that  its  "decision-making  pro- 
cedures operate  with  reasonable  speed  considering  the  breadth  and  complexity  of  the 
issues  involved."    Responses,  supra  note  30,  at  11. 

5r>2  Pfcifler,  Shortening  the  Record  in  CAB  Proceedings  Through  Elimination  of 
Unnecessary  and  Hazardous  Cross-Exainination,  22  J.  AiR  L.  &  Com.  286,  287  (1955), 
C{.  \V.  Jones,  supra  note  479,  at  122  ("Everyone  seems  to  agree  that  cross- 
examination  often  IS  excessive  ,  .  .  .").  The  procedural  rules  require  that  direct 
cvi<lciicc  be  presented  in  written  form  whenever  feasible.  See  14  C.F.R.  § 302.24(b) 
(1971).  This  is  in  harmony  with  the  APA,  which  compels  only  "such  cross-examina- 
tion as  may  be  required  for  a  full  and  fair  disclosure  of  the  facts."  S  U.S.C.  §  556(d) 
(197U). 
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more  than  one  environmentalist  group  can  be  expected  to  adduce  repeti- 
tive and  often  immaterial  evidence.  A  right  of  cross-examination  is 
also  subject  to  abuse,  and  the  more  parties  possessing  the  right,  the 
more  potential  for  dilatory  abuse  exists.  Furthermore,  the  necessity 
of  wading  through  the  additional  briefs  and  a  copious  hearing  record, 
which  would  result  from  the  granting  of  full  intervention  to  third 
parties,  would  add  to  the  delay  plaguing  CAB  proceedings.^"  It  cer- 
tainly must  be  conceded  that  to  have  fewer  parties  in  any  particular 
proceeding  will,  to  some  degree,  expedite  the  disposition  of  the  matter 
at  hand,^=^  but  expediency  in  itself  should  not  be  a  legitimate  ground 
for  foreclosing  participation. ^^'^ 

In  addition  to  these  considerations,  the  evidence  an  environmental- 
ist group  can  be  expected  to  introduce  at  a  hearing  will  often  fall  within 
the  ambit  of  what  Professor  Davis  calls  '"legislative  fact"  or  "general 
facts  which  help  the  tribunal  decide  questions  of  law  and  policy  and 
discretion." '^=«  In  Palisades,  for  example,  the  Concerned  Ci'tizens 
argued  that  investigation  would  prove  "that  helicopters  pollute  tiie  air 
far  more  per  passenger  mile  than  automotive  vehicles."  '-'"'  The  ad- 
visability of  allowing  cross-examination  of  evidence  bearing  on  such 
issues  has  been  seriously  questioned."-""*  Such  policy  matters  involving' 
legislative  fact  may  be  better  decided  through  the  rulemaking  than  the 
adjudicatory  process.""  Even  in  those  situations  where  the  environ- 
mental considerations  introduced  are  clearly  adjudicatory  in  nature,  the 
vast  majority  of  such  facts  would  seem  to  lend  themselves  well  to  pre- 
sentation by  exhibits,  statistics,  and  written  statements.  It  is,  therefore, 
at  least  questionable  whether  cross-examination  and  other  procedures 
attendant  to  full  party  status  need  be  universally  available. 

^•i-A  See  Boros,  supra  note  478,  at  22  (indicating  that  in  excess  of  1  year  gei;erally 
expires  between  the  examiner's  initial  decision  and  the  Board's  decision  in  ccnification 
cases). 

554  It  is  impossible  to  say  with  certainty  jnst  how  much  effort  the  Board  typically 
expends  in  going  through  the  hearing  record,  as  very  little  is  known  about  the  nitcrnal 
workings  of  the  Board  itself.  See  \V.  Fisk,  supra  note  476,  at  7G  (referring  to  tiie 
deliberations  of  the  Board  as  "the  most  important,  the  most  interesting,  and  liie  most 
obscure"  asiJcct  of  a  CAB  proceeding)  ;  cj.  I^sponscs,  supra  note  30,  at  10. 

553  See  Boros,  supra  note  478,  at  22 ;  Virginia  Petroleum  Jobbers  Ass'n  v.  FPC 
265  F.2d  364,  367-68  n.l   (D.C.  Cir.  1959). 

536  1  K.  Davis,  supra  note  23,  §  7.02,  at  413. 

^^"^  See  Harkaway,  Air  Pollution — The  Federal  Power  Commission  and  Other 
Federal  A(jencies,  3  Nat.  Rf.s.  Law.  66,  71  (1970).  The  Board  rejected  liie  conten- 
tion, but  there  will  undoubtedly  "be  considerably  more  air  pollution  evidence  offered 
into  its  proceedings  in  the  future."    Id.  12. 

'^■'^  See  Pfeiffcr,  supra  note  552,  at  296-97;  W.  Jones,  supra  note  479,  at  122. 

559  5i(/  c].  Robinson,  supra  note  191.  at  521.  See  also  Ciagctt,  supra  note  198, 
at  77-80  (suggesting  ilexible  procedural  devices). 

The  problem  of  policy-oriented  cross-e.xamination  will  not  normally  arise  in  the 
rulemaking  context,  inasmuch  as  the  Administrative  Procedure  Act's  ruleniakir.g 
provisions  do  not  require  the  holding  of  a  full  evidentiary  hearing.  See  5  U.S.C. 
§§553(c),  556(d)  (1970).  Where  the  Board's  order  has  " 'future  effect'  ...  of 
both  general  and  particular  applicability,"  only  tlie  opportunity  to  submit  written  data 
and  argument  by  the  interested  parties  is  required.  Law  Motor  Freight,  Inc.  v. 
CAB,  364  F.2d  139,  143  (1st  Cir.  1966),  cert,  denied,  387  U.S.  905   (1967). 
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Notwithstanding  the  foregoing  conchision,  it  is  possible  that,  in 
particular  circumstances,  participation  limited  by  the  strictures  of  rule 
14  will  not  adequately  air  the  public  interest  before  the  Board.  In 
Palisades  the  Board  did  weigh  the  question  of  environmental  impact 
against  the  need  for  helicopter  service,  finding  the  latter  consideration 
persuasive.'"'"'  The  Board's  final  decision  undertook  a  discussion  of 
each  point  raised  by  the  Citizens,  disposing  of  each  in  a  reasonable 
fashion.""*  The  Palisades  court  seemed  to  think  that  the  Department 
of  Transportation,  as  a  formal  intervenor,  actively  represented  environ- 
mental concerns  throughout  the  certification  proceeding.''®^  There  is 
no  assurance,  however,  that  future  Boards  will  treat  public  interest 
groups  as  fairly  or  that  there  will  be  existing  adequate  representation 
as  a  matter  of  course,^*'^  especially  as  economic  considerations  dominate 
Board  and  examiner  hearings.  In  light  of  governmental  opposition  to 
environmentalist  groups  in  other  agency  proceedings,""*  the  most  vigor- 
ous, effective,  and  faithful  representation  of  the  environmentalist  posi- 
tion can  hardly  be  expected  over  a  range  of  cases.  The  notion  that  the 
agency  charged  with  conducting  a  hearing  adequately  protects  the 
public  interest  has  been  rejected."'"  Relegation  to  rule  14  status  with- 
out a  discretionary  broadening  of  the  party's  rights  may  not  provide  for 
a  fair  and  full  a[)praisal  of  significant  aspects  of  the  public  interest. 
Rationalization  about  surrogate  representation  and  concern  with  unduly 
extended  proceedings  cannot  obscure  the  possibility  that  rule  14  could 
be  employed  to  circumvent  the  broad  purpose  of  Moss  by  eflfectively 
excluding  the  public  from  the  CAB  decisional  process."®^ 

2.  A  Proposal 

Against  the  backdrop  of  these  competing  considerations — the  de- 
sirability of  expeditious  procedure  and  the  need  for  full  consideration 

500  420  F.2fl  at  193.  See  also  Glass,  Planmitg  jor  Suburban  Heliports,  22  J.  Air 
L.  &•  Co.M.  271,  281  (1955)  (including  among  tlic  factors  to  be  considered  in  selecting 
heliport  sites  the  "[p]ossible  effect  on  use  of  neiRliboring  property  as  a  result  of 
noise  of  helicopter  operations  and  air  blast  effects."). 

•"'Ci  420  F.2d  at  193  n.7. 

5C2  ^ce  id.  at  193.  The  Department  of  Transportation  had,  however,  no  "scien- 
tifically acceptable  basis  for  estimating  the  extent  of  helicopter  air  pollution." 
Harkaway,  supra  note  557,  at  71-72. 

r.cit  xhe  Board  has  not  appointed  any  citizen  advisory  groups,  but  trade  and 
industry  groups  do  advise  the  Board  on  their  special  fields  of  interest.  "The  informa- 
tio:i  derived  through  exchanges  with  such  groups  provides  the  Board  with  an  informed 
basis  for  carrying  out  policy-making  and  decision-making  functions."  Furthermore, 
the  Board  docs  not  "seek  out  the  views  of  persons  who  would  not  otherwise  be  likely 
to  present  tlieir  views  to  the  Board."  Responses,  supra  note  30,  at  6.  The  Board 
does  claim,  however,  "that  those  persons  that  are  affected  by  the  Board's  activities 
know  enough  about  them"  by  means  of  notice  and  distribution  of  information.    Id.  8. 

'^f^^Sce,  e.g..  Sierra  Club  v.  Hickel,  433  F.2d  24  (9th  Cir.  1970),  aff'd  sub  nom. 
Sierra  Club  v.  Morton,  40  U.S.L.W.  4397  (U.S.  Apr.  19,  1972)  (action  for  declaratory 
judgment  and  injunction  against  Secretaries  of  Interior  and  Agriculture  brought  by 
environmentalist  group). 

.'lOO  See,  c.fj..  Office  of  Communication  of  the  United  Church  of  Christ  v.  FCC, 
359  F.2d  994,  1003-04  (D.C.  Cir.  1966). 

566  ^gg  notes  495-509  supra  &  accompanying  text. 
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of  the  public  intertst— Palisades  suggests  an  intervention  scheme  that 
may  effectively  accommodate  the  broad  spectrum  of  interests  affected  by 
CAB  activity.  The  court  in  that  case  did  not  approve  the  simple  con- 
signment of  the  Citizens  to  a  status  strictly  limited  by  the  language  of 
rule  14,  for  the  petitioners  enjoyed  more  rights  than  rule  14  minimally 
confers.^"  In  addition  to  the  presentation  of  exhibits  and  a  written 
statement  of  the  issues,  the  Citizens  were  granted  the  discretionary 
privileges  of  cross-examination  and  oral  argument  before  the  exam- 
iner.^"«  ^  In  light  of  those  privileges,  the  court's  statement  that  the 
Citizens'  position  under  rule  14  was  "a  reduction  of  .  .  .  status  in  form 
only"  ^^^  is  more  convincing.  When  compared,  for  example,  with  re- 
strictive limitation  on  participation  allowed  nonparties  in  AEC  pro- 
ceedings,"" it  is  apparent  that  rule  14,  as  employed  in  Palisades,  does 
not  ,.reclude  a  reasonable  solution  to  the  problem  of  public  interest 
intervention. 

If  rule  14  status  was  indeed  a  handicap  in  form  only,  the  question 
remains  whether  there  was  any  reason  not  to  grant  the  Citizens  rule  15 
status.  The  obvious  answer  is  that  there  was.  Even  if  the  court's 
assertion  that  "that  which  might  have  been  accomplished  under  Rule  15 
was,  in  fact,  effected  through  Rule  14"  ^''^  cannot  be  taken  as  wholly 
true,  the  court  did  lend  its  imprimatur  to  the  flexibility  shown  by  the 
examiner  and  the  Board  in  that  particular  case  in  conferring  upon  the 
Citizens  privileges  not  even  mentioned  in  rule  H.''^-    The  court  unfor- 

80''  See  text  accoiiiijanyiiig  notes  544-45  supra. 
588  See  420  F.2d  at  193. 

009  /J. 

^T^  See  text  accompanying  notes  851-52  infra. 

871  420  l'.2cl  at  193. 

872  Jiie  Board  recently  denied  a  petition  to  intervene  as  a  party  filed  by  the 
Aviation  Consumer  Action  Project  (ACAP)  but,  in  addition  to  peimitiiiig  rule  14 
participation,  "dctcnuined  to  permit  ACAP  to  file  a  posl-liearing  brief  or  si.ilL-iiicnt 
of  position  with  tlic  examiner  and  in  the  event  of  further  proceedings  to  file  a  brief 
or  statement  of  position  with  the  Board  and  to  ]);irticipale  in  any  oral  arguini:nt 
which  may  be  ordered."  American-Western  Merger  Case,  Order  at  1,  No.  71-11-43, 
Docket  22,916  (CAB,  Nov.  11,  1971).  The  Board  thought  that  its  unusual  action 
would  not  unduly  burden  the  proceedings  and  "could,  moreover,  prove  helpful  in  this 
case  since  .  .  .  ACAP  is  ''-.e  only  iiarlicipant  of  its  type  in  the  proceeding.  [The 
Board  emphasizedj,  however,  that  this  limited  perniissiou  (which  does  not  cunsliiutc 
formal  intervention)  is  being  granted  solely  as  a  matter  of  grace,  and  is  n<jt  lo  be 
taken  as  a  precedent,  either  under  Rule  15  or  otherwise."  Id.  at  3.  The  Board  warned 
that  "neither  the  Federal  Aviation  Act  nor  the  ccjurts  have  placed  on  the  Bnaid  the 
reciuirement  of  permitting  formal  intervention  ...  to  groups  which  have  no  direct 
and  substantial  economic  interest  in  the  proceeding  at  hand  and  which  may  in  re.'ilily 
turn  out  to  consist  of  no  more  than  one  or  a  few  individuals."  Id.  at  3  n.O.  Cpm- 
inenting  upon  ACAP's  failure  lo  show  that  it  would  be  v  responsible  si>okebnian  for 
"a  broadly  based  organization  representing  a  significant  segment  of  the  public,"  the 
Board  said  that  it  would  "expect  future  petitions  lo  intervene  from  this  anci  oiher 
such  groups  to  provide  more  detailed  iiiformation  to  permit  us  lo  ascertain  whether 
formal  intervention,  as  opposed  to  Kule  14  participation,  is  appropriate."     Id. 

ACAP  had  filed  an  untimely  petition,  but  claimed  that  it  was  entitled  as  a  "public 
body"  to  a  more  lenient  filing  deadline.  See  14  C.F.R.  §  302.15  (c)  (2)  (iii)  (1971). 
The  Board  rejected  this  contention,  stating  that  the  filing  exception  was  iniendec}  to 
benefit  local  government  bodies  which  "frequently  find  it  difficult  to  meet  the  generally 
applicable  deadline  because  of  lack  of  familiarity  with  federal  agency  procedure,  lack 
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tunately  evinced  no  apprehension  that  this  flexibility  might  not  be  so 
wisely  utilized  in  future  cases.  Unlike  rule  15,  whose  seven  criteria"? 
at  least  provide  a  skeletal  guide  to  the  exercise  of  the  examiner's  dis- 
cretion in  weighing  a  petition  for  formal  intervention,  rule  14  does  not 
indicate  what  factors  should  determine  the  scope  of  the  privileges,  if  any, 
to  l)c  accorded  a  rule  14  intervenor.  The  court's  opinion  in  Palisades 
concludes  with  the  hedging  assertion  that  "[i]t  is  for  the  Board  to 
determine  who  will  best  serve  to  amplify  the  facts  pertinent  to  [the 
public]  interest  .  .  .  .""■*  Given  the  absence  of  standards  to  guide 
that  determination,  there  is  no  assurance  that  the  relatively  equitable 
solution  reached  in  Palisades  often  will  be  repeated. 

The  APA  provides  that  the  reasons  underlying  an  agency's  find- 
ings or  conclusions  shall  he  shown  on  the  record,^"  and  any  failure  to 
do  so  may  constitute  rcvcrsil)lc  error.'''"  At  a  minimum,  rule  14  should 
contain  a  set  of  criteria  similar  in  purpose  to  those  found  in  rule  15. 
The  grant  or  denial  of  an  informal  intervenor's  privileges  could  be 
weighed  against  these  standards,  and  the  scope  of  any  grant  could  be 
tailored  to  the  needs  of  the  intervenor  in  each  particular  case.  To  facili- 
tate review  of  contested  denials  of  privilege  and  to  insure  that  each 
intervenor  is  dealt  with  as  flexibly  as  were  the  Citizens,  the  reasons 
underlying  the  examiner's  or  Board's  action  should  be  articulated.  As 
presently  drafted,  rule  14  invites  a  stream  of  Palisades-Wkt  appeals 
attacking  Board  action  as  arbitrary  or  as  lacking  articulated  reasons. 
Intelligible  standards  controlling  the  evidentiary  and  appellate""  priv- 
ileges granted  the  rule  14  intervenor  can  insure  fairness  with  some 
regularity. 

To  achieve  this  result,  rule  14  could  be  restructured  by  adding  a 
subsection  (c)  providing  that : 

1 )  After  determining  that  the  facts  do  not  warrant  a  person's 
formal  intervention  as  a  full  party  under  rule  15  but  that 
limited  participation  under  this  rule  is  warranted,  the  exam- 
iner (or  the  Board)  may,  in  the  exercise  of  discretion,  allow 
the  person  so  participating  under  this  rule  one  or  more  of  the 
following  privileges: 

of  information  about  preliearing  conferences  in  proceedings  in  which  they  might  have 
an  interest,  tlie  frequent  need  to  locate  and  employ  special  legal  counsel  for  the 
purpose,  and  other  similar  factors."  Order  at  2.  The  Board  found  that  ACAP 
was  a  national  organization  with  knowledgeable  counsel,  but  intimated  that  other 
local  nongovernmental  groups  might  be  eligible  for  the  relaxed  filing  requirements 
in  the  future.    Id.  at  2  ^  n.3. 

.'i73  See  note  514  supra. 

r''*420  F.2d  at  193.  Cf.  City  of  San  Antonio  v.  CAB,  374  F.2d  326.  329  (DC 
Cir.  1907)  ;  Frontier  Airlines,  Inc.  v.  CAB,  349  F.2d  587,  591  (10th  Cir.  1965). 

"5  5  U.S.C.  §  557(c)   (1970). 

'•'^Sec,  e.g.,  City  of  Lavkrence  v.  CAB,  343  F.2d  583,  588  (1st  Cir.  1965)- 
Nortlieast  Airlines,  Inc.  v.  CAB,  331  F.2d  579  (1st  Cir.  1964). 

''■'^  "Appellate"  here  refers  to  those  stages  of  a  Board  proceeding  occurring  after 
an  examiner's  initial  decision. 
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i)    the  opportunity  to  cross-examine  witnesses; 

ii)  the  opportunity  to  argue  orally  before  the  examiner 
and/or  the  Board ; 

iii)  the  opportunity  to  file  exceptions  to  one  or  more 
findings  of  fact  or  conclusions  of  the  examiner  or 
the  Board ;  and 

iv)  the  opportunity  to  present  to  the  examiner  and/or 
to  the  Board  a  brief  prepared  after  the  termination 
of  the  examiner's  hearings. 

2)   In  passing  upon  petitions  by  persons  seeking  these  priv- 
ileges, the  following  factors,  an^.ong  others,  will  be  considered : 

i)  the  necessity  of  balancing  the  considerations  to  be 
advanced  by  the  person  particijjating  under  this  rule 
with  those  advanced  by  other  participants ; 

ii)  the  possibility  that  the  Board  may  not  be  as  familiar 
with  the  hearing  record  as  with  the  factual  and 
policy  considerations  presented  directly  by  means  of 
brief  and/or  oral  argument; 

iii)  the  presumption  in  favor  of  non-duplicative  testi- 
mony, argument,  and  cross-examination,  provided 
that  relevancy  to  the  issue*  at  hand  has  been  estab- 
lished; and 

iv)  the  extent  to  which  formal  parties  to  the  proceedings 
can  reasonably  be  expected  to  represent  adequately 
the  interests  of  the  rule  14  participant  at  each  and 
every  stage  of  the  proceeding. 

Given  the  CAB's  widespread  use  of  the  prehearing  conference,'^^*'  the 
examiner  has  the  opportunity,  by  fixing  the  "ground  rules"  of  the  im- 
pending hearing,  to  make  a  fair  and  thorough  determination  of  which 
privileges  to  grant.  Certainly  much  can  be  done  at  the  conference  to 
ascertain  what  evidence  will  be  cumulative  or  irrelevant,  where  the 
examiner  might  benefit  from  cross-examination  by  the  various  parties, 
and  which  issues  might  be  fully  presented  only  by  brief  and  oral  argu- 
ment.^^^  Since  the  fear  of  reversal  often  prevents  an  examiner  from 
making  an  exclusionary  ruling  in  the  midst  of  a  hearing,^*"  the  com- 
pulsion to  list  reasons  for  a  prehearing  or  midhearing  ruling  would 
seem  to  substantially  lessen  the  possibility  of  Board  or  judicial  reversal. 


578  5^^  14  C.F.R.  §302.23  (1971);  Questionnaire,  supra  note  551,  at  28,  31. 
See  also  W.  Jones,  supra  note  479,  at  45,  140-41. 

^'^  See  Westwood,  Administrative  Proceedings:  Techniques  oj  Presiding,  50 
A.B.A.J.  659  (1964). 

880  See  President's  Conference  on  Administrative  Procedure,  Report  of  the 
Conference  on  Administrative  Procedure  53-54  (1955). 
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Rather  than  allowing  a  hobhling  influx  of  public  interest  litigants  at 
every  stage  of  every  proceeding,  a  case-by-case  method  of  giving  the 
pubHc  a  forum  while  preserving  the  independence  and  flexibility  of  the 
administrative  jjroccss  may  tlius  l)e  developed. 

Increased  ])ublic  participation  before  the  CAB  and  other  federal 
agencies  demands  recognition  of  an  agency's  "basic  right  to  limit  the 
scope  of  its  inquiries"  "^^  through  the  judicious  employment  of  efficient 
procedure.  As  "[a]dequate  protection  for  interests  obliquely  affected 
may  often  be  afforded  through  limited  participation,"  ^"^^  the  embryo 
of  a  reasonable,  flexible  intervention  scheme  may  be  found  in  the  present 
CAB  rules.  With  the  modification  suggested  above,  those  rules,  when 
generously  applied,  are  capable  of  accommodating  all  interests  and  may 
well  prove  the  prototype  of  fair  public  participation  for  all  federal 
regulatory  agencies. 

C.  Federal  Trade  Commission 

Perhaps  the  most  difficult  conceptual  and  practical  problems  with 
public  interest  intervention  arise  in  the  context  of  the  Federal  Trade 
Commission.  While  the  other  agencies  considered  serve  the  primary 
function  of  allocating  resources  and  privileges,  the  primary  role  of  the 
FTC,  as  it  is  presently  constituted,^^''  is  to  prosecute  parties  who  violate 
federal  statutes,'^"*  particularly  those  who  engage  in  unfair  trade  prac- 


r>Hi  Frontier  Airlines,  Inc.  v.  CAB,  349  F.2d  587,  591   (10th  Cir.  1965). 
s.tzj  K.  Davi.s,  supra  note  23,  §22.08,  at  241.     See  Shapiro,  sitpra  note  37,  at 
/d2-.->6. 

''»■'  Former  FTC  Commissioner  EInmn  has  recently  suggested  that  "Congress 
should  transfer  the  i-TC's  adjudicative  function  eitlier  to  the  district  courts  or, 
jirefcrahly,  to  a  new  Trade  Court,  wiiich  would  be  decentralized  and  hold  hearings 
in  every  state,  thus  brinsing  the  judicial  phase  of  the  regulatory  process  much  closer 
to  the  people.  The  Trade  Court  could  be  given  jurisdiction  not  only  of  complaints 
prosecuted  by  the  agency,  but  also  private  class  action  suits  brought  by  consumers 
and  competitors  injured  by  the  same  alleged  unfair  trade  practices."  The  FTC's 
remaining  functions  would  be  "vested  in  a  single  conmiissioner  serving  at  the  pleasure 
of  both  the  President  and  Congress  and  removable  by  either,"  in  order  to  increase 
the  I'TC's  accountability  and  therefore  its  responsiveness  to  the  public  and  to  enable 
it  to  pursue  "a  single  central  objective:  the  development  and  enforcement  of  regula- 
tory policies  carrying  out  the  statutory  mandate"  through  special  investigations  and 
expanded  use  of  trade  regulation  rules  and  similar  policy  statements.  Elman  A 
Modest  Proposal  jor  Radieal  Refunii.  56  A. B.A.J.  1045,  1048-49  (1970);  cf.  ABA 
Commission  to  Stldv  tiu:  Fkdf.kal  Traue  Commission,  Report  90  (1969)  [herein- 
after cited  as  ARA  Ktrour]  (concurring  statement  of  John  D.  French  suggesting 
the  transfer  of  prosecutorial  functions  to  the  Department  of  Justice,  leaving  the  FTC 
to  function  as  "a  trade  regulation  court,  commentator,  and  rulcmaker")  ;  President's 
AnvibORv  CoL'NCii.  ON  Executive  Organisation,  A  New  Regulatory  Framework: 
Rkiort  on  SKi.KCTEn  Independent  Regulatory  Agencies  87  (1971)  (the  "Ash 
Council  Rcijort,"  recommending  abolition  of  the  FTC  and  transfer  of  its  antitrust 
and  consumer  protection  functions  to  separate  new  agencies)  ;  Report  of  ABA  Sec- 
tion OF  Antitrust  Law  to  Study  the  Ash  Council  Report  (1971)  (rejecting  the 
report  and  recommending  instead  the  transfer  of  adjudicitive  functions  to  a  new  ad- 
ministrative court). 

ss*  For  a  survey  of  the  FTC's  statutory  authority  and  responsibilities,  see  ABA 
Report,  supra  note  583,  at  6-7. 
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tices  ^^^  or  conspire  to  lessen  competition.''®®  The  Commission  employs 
a  range  of  enforcement  techniques  varying  with  the  seriousness  of  the 
offense,  the  need  for  prompt  compliance  with  the  law,  the  probability 
of  winning  the  case  if  the  Commission  were  put  to  its  proof  in  a  formal 
adjudicatory  proceeding,  and  competing  demands  placed  upon  its  re- 
sources. The  Commission  may  seek  an  assurance  of  voluntary  com- 
pliance or  of  informal  corrective  action,  or  it  may  negotiate  a  consent 
order  with  a  party  suspected  of  violating  the  law.  If  such  negotiations 
fail,  or  if  the  Commission  feels  the  issues  cannot  be  satisfactorily  re- 
solved through  such  negotiation,  it  may  initiate  formal  adjudicative 
proceedings  against  such  a  party. 

1.  Informal  Proceedings 

Informal  proceedings,  which  dispo.se  of  the  bulk  of  the  Commis- 
sion's cases, ^'*^  can  commence  in  several  ways.  The  Commission  may 
negotiate  directly  with  the  party  suspected  of  violating  the  law  to  effect 
an  informal  corrective  action,  which  may  consist  of  nothing  more  than 
an  oral  promise  or  exchange  of  letters,  or  it  may  secure  an  assurance  of 
voluntary  compliance."^®  In  such  cases  the. proceeding  never  goes  be- 
yond the  stage  of  informal  discussions.  In  informal  corrective  actions, 
the  assurances  of  voluntary  compliance  are  not  reported  by  the  Com- 
mission; they  reijiain  confidential,  putatively  to  protect  the  reputation 
of  the  complying  party.  The  legal  effect  of  such  assurance  is  unclear 
for,  unlike  a  consent  order,''®'^  it  does  not  contain  an  admission  of  juris- 
dictional facts  and  waivers  of  procedural  steps,  of  the  rcciuircment  that 
the  Commission  state  its  findings  of  fact  and  conclusions  of  law,  and 
of  rights  of  judicial  review  and  other  challenges  to  its  validity.  Pre- 
sumably, if  the  assurance  is  violated,  the  Commission's  recourse  is  to 
seek  a  consent  order  or  to  institute  a  formal  proceeding. 

Under  the  consent  order  procedure,  the  Commissi(>n  may  notify  a 
party  of  "its  intention  to  institute  a  formal  proceeding"  ^■"'  against  that 
party.  The  proposed  respondent  may  then  "file  ...  a  rci)ly  stating 
whether  or  not  he  is  interested  in  having  the  proceeding  disposed  of  by 

'^b^Sec  15  U.S.C.  §45   (1970). 

586  Jiie  FTC  and  tlie  Department  of  Justice  have  concurrent  jurisfliction  to 
enforce  §S  2,  3,  7  &  8  of  the  Clayton  Act,  15  U.S.C.  §§13,  14,  18-19  (1970).  See 
15  U.S.C.  §21  (1970). 

5S7  Apiiroximatcly  90%  of  FTC  cases  are  disposed  of  by  consent  orders.  Tele- 
phone interview  witii  Joachim  Volliard,  OtTicc  of  FTC  Commissioner  Maclntyre, 
Aug.  1971.  Tliis  estimate  does  not  take  into  account  assurances  of  vohinlary  com- 
pliance or  informal  corrective  actions.  Cf.  ABA  Repokt,  sufra  note  583,  at  16-26. 
The  ABA  Report  detected  a  trend  toward  greater  reliance  on  informal  proceedings, 
and  concluded  that  "the  de-emphasis  of  formal  enforcement  has  gone  too  far."  Id.  25. 
Undoubtedly,  however,  "the  Commission  would  not  be  able  to  function  without  a 
system  of  consent  settlement."  Auerbach,  The  Federal  Trade  Coiiuiiission:  Internal 
Organisation  and  Procedure,  48  Minn.  L.  Rev.  383,  424   (1964). 

588  5c(?  16  C.F.R.  §2.21  (1971).  For  a  statistical  analysis  of  recent  assurances, 
see  ABA  Report,  supra  note  583,  at  22-23. 

880  16  C.F.R.  §2.33  (1971). 

690 /d.  §2.31. 
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the  entry  of  a  consent  order."  "^"^  The  proceeding  is  not  adversary;  it 
is  a  bargaining  session  conducted  in  confidence  by  parties  both  of  whom 
have  an  interest  in  avoiding  formal  adjudication.^"^  The  proposed 
respondent  docs  not  admit  to  a  violation  of  law  (thus  preventmg  pri- 
vate suitors  from  using  the  order  as  evidence  in  a  damage  suit)  but 
merely  agrees  to  comply  with  Commission  requirements.  As  the 
Supreme  Court  has  recently  noted  of  consent  orders  obtained  by  the 
Department  of  Justice : 

Consent  decrees  are  entered  into  by  parties  to  a  case  after 
careful  negotiation  has  produced  agreement  on  their  precise 
terms.  The  parties  waive  their  right  to  litigate  the  issues  in- 
volved in  the  case  and  thus  save  themselves  the  time,  expense, 
and  inevitable  risk  of  litigation.  Naturally  the  agreement 
reached  normally  embodies  a  compromise;  in  exchange  for 
the  saving  of  cost  and  elimination  of  risk,  the  parties  each 
give  up  something  they  might  have  won  had  they  proceeded 
with  the  litigatitjn.   ... 

[T]he  scope  of  a  consent  decree  must  be  discerned  within  its 
four  corners,  and  not  by  reference  to  what  might  satisfy  the 
purposes  of  one  of  the  parties  to  it."^*' 

What  of  those  who  are  not  party  to  a  consent  order  but  whose 
interests  are  affected  by  it?  If  agreement  is  reached,  the  Commission 
will  provisionally  accept  it  and 

will  place  the  order  contained  therein  on  the  public  record 
for  a  period  of  thirty  (30)  days,  during  which  it  will  receive 
and  consider  any  comments  or  views  concerning  the  order 
that  may  be  filed  by  any  interested  persons.  Within  ten  (10) 
days  thereafter,  the  Commission  may  either  withdraw  its  ac- 
ceptance of  the  agreement  and  so  notify  the  other  party,  in 
which  event  it  will  take  such  other  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its  complaint  (in  such  form 
as  the  circumstances  require),  and  decision,  in  disposition  of 
the  proceeding.'"''^ 

■'■•'■'2  One  former  official  of  the  Department  of  Justice  has  expressed  concern  that 
the  Government's  interests  in  avoiding  litigation— the  efficient  allocation  of  enforce- 
ment resources  and  tlie  immediate  jjrocureincnt  of  relief  as  contrasted  with  obtaining 
compliance  only  after  protracted  litigation — might  he  jeopardized  by  allowing  inter- 
vention as  of  right  by  private  parties  in  consent  decree  proceedings.  "Where  the 
Government  has  concluded  that  the  added  amount  of  relief  which  might  theoretically 
be  obtained  would  involve  protracted  litigation  and  use  of  enforcement  resources 
which  could  be  put  to  better  use  elswhere,  the  private  intervenor  would  rarely  if 
ever  he  in  a  position  to  second-guess  that  judgment."  Letter  from  Donald  F.  Turner 
to  Representative  Emanuel  Celler,  Mar.  17,  1967,  in  BNA  Antitrust  &  Trade  Reg. 
Rep.,  Mar.  21,  1967,  at  X-1,  X-2  to  -3. 

C03  United  States  v.  Armour  &  Co.,  402  U.S.  673,  681-82   (1971). 

69*16  C.F.R.  §2,34(b)  (1971).  This  provision  for  public  comment  took  effect 
on  July  1,  1967,  4  years  after  the  Department  of  Justice  had  adopted  a  similar  policy. 
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Comments  may  be  received  from  a  variety  of  sources.  Because  the 
proposed  orders  are  published  in  the  Federal  Register,  however,  only 
well-organized  interests  are  likely  to  be  fully  informed  of  their  signifi- 
cance and  have  the  resources  to  present  cogent  commentary  in  the 
limited  time  available. °""'  Other  concerned  parties  must  generally  rely 
on  the  limited  coverage  given  FTC  activities  by  the  press,  which  alter- 
native the  Commission  has  made  little  effort  to  improve.''"*'  There  is, 
of  course,  no  assurance  that  any  comments  received  will  have  any  effect; 
in  fact,  there  have  been  very  few  cases  in  which  a  proposed  consent 
order  has  been  withdrawn  or  modified  because  of  public  comment."'^ 
This  is  in  no  way  surprising.  By  the  time  the  Commission  issues  a 
provisional  consent  order,  it  has,  for  all  practical  purposes,  made  up 
its  mind, 

That  current  informal  enforcement  procedures  insufficiently  allow 
significant  participation  by  third  parties  is  being  urged  by  a  group  of 
George  Washington  University  law  students  incorporated  as  Students 
Opposing  Unfair  Practices,  Inc.  (SOUP),  in  their  appeal  of  the  Com- 
mission's acceptance  of  a  consent  agreement  with  the  Campbell  Soup 
Company.^''®     Campbell  had  been  charged  with  placing  marbles  in  a 


The  FTC  had  previously  opposed  such  disclosure.  See  Aucrhacli,  jm/to  note  587, 
at  445-49.  C/.  16  C.F.R.  §1.4  (1971)  (public  comment  on  limited  class  of  FTC 
advisory  opinions). 

C95  Sfc  notes  253-55  sut>ra  &  accompanying  text. 

508  See  Responses,  supra  note  30,  at  195  (statement  of  FTC  Comm'r  Mary  Gardi- 
ner Jones)  ;  cj.  id.  116  (statement  of  former  Comm'r  Paul  R.  Dixon). 

^^''  Sec  Chrysler  Corp.,  4  CCH  Consumer  Credit  Guide  1199,596  (FTC  1071)  : 
Hemphill  Enterprises,  Inc.,  [1967-1970  Transfer  Binder]  Tr.\de  Reg.  Rkp.  1118,524 
(FTC  1%9).  Eric  Schnappcr,  of  the  NAACP  Legal  Defense  and  Education  Fund, 
Inc.,  New  York  City,  had  submitted  comments  suggesting  stricter  disclosure  re(|uire- 
ments  in  the  Chrysler  consent  order.  Although  the  stat'f  initially  disapi)roved 
Schnapper's  recommendations,  the  commissioners  subsequently  accepted  them.  Tele- 
pi  jne  Miterview  with  Chris  White,  Office  of  FTC  Commissioner  Mary  Gardiner 
Jones,  Aug.  1971.  Of  the  Fund's  efforts  in  general  before  the  FTC,  Mr.  Schnappcr 
has  noted : 

Over  the  past  two  years,  I  would  estimate,  the  Legal   Defense  Fund    .    .    . 
has  sought  modifications  of  perhaps  half  a  dozen  orders,  sought  half  a  dozen 
trade    regulations   and    filed    half   a   dozen   complaints    against   sjiecific    mer- 
chants.   I  have  not  fully  resolved  in  my  own  min^l  whether  this  is  worth  ccm- 
tinuing.     Where  it  felt  it  had  jurisdiction,  the  FTC  has  agreed  to  investigate 
the  complaints  but  I  have  yet  to  see  the  results.    None  of  the  requested  regu- 
lations has  been  promulgated.     They  aren't  so  much  killed  as  just  missing  in 
action.     Requests  for  modifications  of    [consent]   orders  have  been  rejected 
for  a  vatiety  of  reasons. 
Letter  from  Eric  Schnappcr  to  the  University  of  Pennsylvania  Law  Review,  Sept.  13, 
1971    on  file   in   Biddle  Law  Library,   Univ.  of   Pa.   Law   School.     Cf.   Letter   from 
Joachim    Volhard     Office   of    FTC    Commissioner    Maclntyre,    to    the    University    of 
Pennsylvania  Law  Review  (undated),  on  file  in  Biddle  Law  Library,  Univ.  of  Pa.  Law 
School:  "Very  rarely  is  a  consent  order  which  has   been  provisionally  accepted  by 
the   Commission   re-executed  upon   receipt  of  comments." 

598  SOUP  Inc.  v.  FTC,  No.  24,476  (D.C.  Cir.,  filed  July  24,  1970).  For  a 
discussion  of  the  availability  of  judicial  review  for  parties  other  than  respondents, 
see  notes  698-706  infra  &  accompanying  text. 
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bowl  of  its  soup  depicted  in  advertisements  to  create  the  illusion  that 
the  soup  contained  more  solid  ingredients  than  it  actually  did.'*""  The 
Commission  had  negotiated  and  provisionally  accepted  a  consent  order 
prohibiting  Campbell  from  further  engaging  in  such  practices.'^""  Dur- 
ing the  thirty-day  period  when  the  order  was  of  public  record,  SOUP 
filed  motions  """^  for  disclosure,  for  an  extension  of  time  in  which  to 
comment,  for  leave  to  file  one  copy  of  documents  rather  than  the  twenty 
reriuircd  by  the  rules,""^  for  withdrawal  of  the  provisional  acceptance, 
and  for  intervention,  none  of  which  is  contemplated  by  the  rules  for 
informal  enforcement  procedures. 

The  Commission,  however,  granted  the  extension,  permitted  filing 
of  one  copy  of  SOUP's  documents,  and  provided  for  oral  argument  on 
the  issues  of  the  need  for  an  evidentiary  hearing  to  determine  the  ap- 
propriateness of  the  remedy  SOUP  urged  and  of  SOUP's  right  to 
intervene  in  such  a  hearing.**"^  After  oral  argument,  the  Commission 
granted  SOUP  discovery  of  some  of  the  documents  it  had  requested 
and  permitted  it  to  submit  further  written  statements."''*  In  the  end, 
the  Commission  accepted  the  agreement  as  negotiated,  denied  the  re- 
quest for  an  evidentiary  hearing,  and  granted  SOUP  a  free  copy  of  the 
transcript. "^'^  SOUP  had  urged  throughout  that  only  the  additional 
remedy  of  affirmative  disclosure  of  prior  deceptive  advertising — forcing 
the  respondent  to  wear  a  "scarlet  letter" — would  dissipate  residual  de- 
ception resulting  from  Campbell's  misrepresentation.**'"'  Petitioning  for 
review  of  the  order,  SOUP  argued  that,  although  it  had  been  allowed 
to  raise  the  question  whether  the  corrective  remedy  it  proposed  was 
necessary  to  protect  the  public,  the  Commission  erred  in  not  holding  an 
evidentiary  hearing,  or,  in  the  alternative,  in  not  withdrawing  the  order 

f'!i!)  Ciunpbcll  .Soup  Co.,  [1967-1970  Transfer  Binder]  Tpade  Reg.  Rep.  H  19,261, 

at  21,422   (FTC  1970). 
ooo/(/.  at  21,421, 
«"'  /(/.  at  21,422. 
«"2  ir,  C.F.R.  §  4.2(c)   (1971). 
«t';i  Brief  for  PetilioiuM-  .it  14.  SOUP,  Inc.  v.  FTC,  No.  24,476   (D.C.  Cir..  filed 

July  24,  1970).    Commissioner  Elman  pointed  out  strikingly  the  conceptual  difliculties 

such  concessions  presented  ui:der  the  current  rules : 

If  the  Commission  siiould  approve  the  consent  order  [in  the  Campbell  case] 
wliicli  is  now  under  consideration  we  would  simultaneously  issue  that  order 
uitli  the  issuance  of  a  formal  coniplaint.  .  .  .  That  is  the  procedure.  The 
proposed  complaint  would  become  a  formal  complaint,  and  at  the  precise 
moment  that  it  was  issued,  the  Commission  would  also  be  issuing  a  final 
order.  So  that  if  you  have  any  standing  to  intervene,  it  would  be  in  that 
flicker  of  a  second  between  the  issuance  of  the  complaint  and  the  issuance 
of  a  cease  and  desist  order. 

Transcript  of  hearing  on  motion  by  SOUP  to  intervene,  File  69-2-3061,  Feb.  5,  1970, 

at  11. 

804  Brief  for  Petitioner  at  14,  SOUP,  Inc.  v.  FTC,  No.  24,476  (D.C.  Cir.,  filed 

July    24,    1970).     See    Letter    from    Joseph    W.    Shea,    Secretary,    FTC,    to    Aaron 

Handleman,  member,  SOUP,  Inc.,  Feb.  24,  1970,  copy  on  file  in  Biddle  Law  Library, 

Univ.  of  Pa.  Law  School. 

CO-  Brief  for  Petitioner  at  14,  SOUP,  Inc.  v.  FTC,  No.  24,476  (D.C.  Cir.,  filed 

July  24,  1970). 

800  Sec  note  669  injra. 
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and  initiating  formal  adjudicative  proceedings.^**^    Dissenting  from  the 
Commission's  disposition  of  the  case,  Commissioner  Elman  noted : 

Issues  of  such  large  importance  to  the  public  should  not  be 
"settled"  on  the  basis  of  respondents'  acceptance  of  a  consent 
order  whose  adequacy  has  been  seriously  challenged  by  re- 
sponsible representatives  of  the  public  interest.*"* 

That  the  issue  raised  by  SOUP  was  indeed  of  large  public  impor- 
tance is  suggested  by  the  Commission's  subsequent  experiments  with 
the  affirmative  disclosure  remedy.*""'  An  agency  necessarily  has  broad 
discretion  in  choosing  the  type  and  scope  of  remedial  orders,  but  that 
choice  is  reviewable  for  an  abuse  of  discretion  or  for  the  failure  to  con- 
sider relevant  policy  issues.*""  The  question  raised  in  the  petition  for 
review  is  the  degree  of  control  third  parties  should  have  over  informal 
proceedings  once  such  issues  arise.  Tiie  Commission's  njjparcntly  un- 
precedented grant  of  privileges  to  SOUP  was  certainly  ackvptatc  to 
bring  the  issue  into  sharp  relief,  but  should  groups  like  SOUP  be  al- 
lowed extensive  privileges  whenever  such  issues  are  present  in  consent 
order  negotiations,  and  should  SOUP  in  Campbell  have  been  allowed 
to  do  more?  SOUP  did  not  purport  to  challenge  the  Commission's 
discretion  to  determine  ultimately  the  adequacy  of  the  order  to  protect 
the  public  interest;  rather,  it  argued  that  the  Commission  had  nut  built 
a  sufficient  factual  basis  upon  which  to  exercise  an  informed  discre- 
tion ""  and  that  only  an  evidentiary  hearing  or  formal  adjudicative 
proceeding  would  supply  that  basis.  Its  attack  went  primarily  to  the 
adequacy  of  the  procedure  by  which  the  order  was  accepted,  not  the 
substance  of  the  order  itself,  thus  avoiding  the  question  who  may  seek 
review  of  such  an  order.®'"  Subtle  though  that  argument  be,  the  obvious 
result  would  be  to  set  aside  or  at  the  very  least  delay  the  eft'ectiveness 
of  the  negotiated  order.  SOUP's  petition  for  review  of  the  Campbell 
order  raises  the  question  whether  that  order  is  currently  enforceable; 
ordinarily,  only  a  final  order  is  enforceable,  and  an  order  does  not  be- 
come "final"  if  a  timely  petition  for  review  is  filed. "''^  The  answer  may 
depend  upon  whether  third  parties  may  seek  review  at  all  of  enforce- 
ment orders,  either  in  the  informal  or  adjudicative  context.    Unless  the 

607  Brief  for  Petitioner  at  19-20,  SOUP,  Inc.  v.  FTC,  No.  24,476  (D.C.  Cir., 
f^led  July  24,  1970). 

608  Campbell  Soup  Co.,  [1967-1970  Transfer  Binder]  Trade  Reg.  Rep.  H  19,261,  at 
21,425    (FTC  1970). 

600  Sec  note  668  injra  &  accompanying  text.  Cj.  Response.s,  supra  note  30,  at 
133-34    (statement  of  Comni'r   Philip   Elman). 

610 5rt.  Jacob  Siegel  Co.  v.  FTC,  Z27  U.S.  608  (1946).  Cj.  Magnaflo  Co.  v. 
FTC,  343  F.2cl  318  (D.C.  Cir.  1965). 

611  Brief  for  Petitioner  at  19-20,  SOUP,  Inc.  v.  FTC,  No.  24,476  (D.C.  Cir., 
filed  July  24,  1970). 

612  S^f  notes  698-706  injra  &  accompanying  text.  ' 

613  15  U.S.C.  §  45(g)   (1970). 
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Coniniission's  prosecutorial  discretion — its  control  over  the  allocation 
of  prosecutorial  resources  throughout  the  enforcement  program — is  to 
be  curtailed  to  the  extent  of  requiring  an  evidentiary  hearing  or  formal 
adjudication  whenever  such  issues  arise  and  of  permitting  judicial  re- 
view of  the  outcome,  it  must  be  left  to  the  Commission  to  decide  whether 
additional  or  alternative  proceedings  are  desirable. 

Participation  in  the  consent  order  procedure,  even  to  the  extent 
allowed  SOUP  in  the  Campbell  case,  might  significantly  reduce  one 
important  incentive  for  prospective  respondents  to  participate  in  that 
procedure — the  confidentiality  and  protection  from  injurious  publicity. 
The  prospect  of  extensive  public  discussion  of  the  adequacy  of  the  pro- 
visionally accepted  order  may  be  just  as  distasteful  to  a  prospective  re- 
spondent as  the  prospect  of  trial  publicity,  and  he  may  therefore  be  less 
hesitant  to  put  the  Commission  to  the  delay  and  expense  of  proving  its 
case.  A  partial  solution  to  the  problem  of  maintaining  confidentiality 
while  encouraging  public  comment  might  incorporate  the  following 
procedure :  the  Commission  might  make  public  a  statement  of  its  in- 
tention to  issue  a  complaint  regarding  a  specified  practice  without 
identifying  the  prospective  respondent,  or,  in  the  alternative,  issue  the 
actual  complaint.  Bargaining  over  the  order  could  still  proceed  in  con- 
fidence, while  third  parties  could  make  general  comments  on  the  com- 
plaint, proffer  special  expertise,  and  propose  remedies  appropriate  to 
the  specified  practice,  prior  to  the  issuance  of  the  provisional  order. ^^* 
Information  obtained  in  this  manner  would  be  made  available  to  the 
bargaining  parties  during  negotiations  and  would  be  more  likely  to 
influence  the  formulation  of  the  order.  After  the  prospective  respondent 
has  made  its  final  offer  of  an  order,  the  Commission  might  hold  con- 
fidential hearings  similar  to  those  utilized  in  its  investigative  proceed- 
ings"" to  permit  third  parties  to  present  evidence  and  argument  re- 
garding the  adequacy  of  the  order.  Third  parties  participating  in  such 
hearings  would,  of  course,  have  to  respect  their  confidentiality. 

These  methods  of  supplementing  the  existing  provision  for  public 
comment  on  provisional  orders  would  still  not  provide  the  discovery 
and  evidentiary  hearing  requested  by  SOUP  in  Campbell.  Presumably, 
much  of  the  informaticjn  SOUP  desired  would  have  been  found  in  the 
Commission's  investigatory  file  on  the  prospective  respondent  and  there- 
fore would  have  fallen  within  the  exemption  of  the  Freedom  of  Infor- 
mation Act  for  "investigatory  files  compiled  for  law  enforcement  pur- 
poses except  to  the  extent  av'ailable  by  law  to  a  party  other  than  an 
agency."  "'^     The  classification  may  not  be  used  indiscriminately  _^» 

014  "[P]rc-order  citizen  participation  would  be  more  meaningful  in  the  sli.ipinjs 
of  an  order.  As  far  as  1  can  sco,  there  would  be  no  compelling  reason  why  5"<"j'  * 
procedure  could  not  be  instituted."  Letter  from  Joachim  Volhard,  Office  of  I-TC 
Coniniissioncr  Mnclntyrc,  to  the  University  of  Pcnusyhvma  Laiv  Review  (undalc<!), 
on  flic  in  Riddle  Law  Library,  Univ.  of  Pa.  Law  School. 

ois.SVf  16  C.r.K.  §2.S  (1971). 

«>«5  U.SC.  §S52(b)(7)  (l'>70).  See  gmeroUv  Davis,  The  Information  A(t. 
A  Preliminary  Axalysis.  34  U.  Cm.  L.  Rev.  76L  799-800  (1967). 
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conceal  information,  but  an  adjudicative  proceeding  need  not  be  "im- 
minent" for  tlie  exemption  to  become  operative."^^  While  it  is  debatable 
whether  the  threat  of  an  adjudicative  proceeding  is  "imminent"  after 
the  issuance  of  a  provisional  consent  order,  "the  prospect  of  enforce- 
ment proceedings"  might  be  "concrete  enough  to  bring  into  operation 
the  exemption  for  investigatory  files."  ^"*  Indeed,  that  prospect  would 
be  heightened  by  allowing  greater  participation  by  third  parties  in  the 
negotiation  and  acceptance  of  consent  orders.  In  general,  the  FTC 
has  not  liberally  permitted  discovery."^  Such  discovery  may  be  vitally 
needed  by  a  third  party  who  wishes  to  challenge  the  adequacy  of  a 
consent  order  (or,  for  that  matter,  a  cease  and  desist  order  resulting 
from  an  adjudicative  proceeding)  on  other  than  broad  i)olicy  grounds. 
Even  if  the  third  party  claims  expertise  or  a  novel  legal  theory  as  a 
ground  for  intervention,  he  may  yet  require  data  available  only  from 
the  files  of  the  Commission  or  the  proposed  rcs]X)ndfnt  to  support  his 
arguments.  The  Commission's  rules  for  investigations  "'""  and  for  ad- 
judicative proceedings  ^V  provide  adequate  protection  against  abuse  of 
iliscovery  and  could  easily  be  adapted  to  consent  order  proceedings. 
iVIthough  the  Commission's  grant  of  discovery  in  Campbell  was  char- 
acterized by  one  of  SOUP's.  advocates  as  niggardly,**"^  it  apparently 
presented  no  conceptual  difficulties  despite  the  absence  of  a  rule  provid- 
ing for  discovery  in  that  context.  There  would  seem  no  reason,  apart 
from  the  concern  for  maintaining  confidentiality  and  avoiding  adjudi- 
cation, to  deny  discovery  limited  to  the  grounds  on  which  a  provisional 
consent  order  is  challenged. 

SOUP's  request  for  an  evidentiary  hearing  does,  however,  create 
cojiceptual  difficulties.  Certainly  there  is  no  provision  for  such  a  hear- 
ing?- in  the  current  rules.  Presumably,  the  particularity  of  inquiry  of 
such  a  hearing  would  approach  that  of  an  adjudicative  proceeding. 
While  the  confidential  pre-order  hearing  on  the  complaint  and  the  range 
of  possible  remedies  suggested  above  would  focus  on  broad  policy  issues, 
an  «:videntiary  hearing  would  arguably  focus  upon  the  conduct  of  the 
individual  respondent.  To  the  extent  that  this  is  true,  the  proposed 
respondent  would  likely  demand  the  full  procedural  rights  of  a  party  to 
an  adjudicative  proceeding.     The  prospect  that  such  an  evidentiary 

6  T  Bristol-Myers  Co.  v.  FTC,  424  F.2rl  935    (D.C.  Cir.  1970). 

6i8/d.  at  939;  sec  Project,  supra  note  495,  at  180-81. 

8i»5"ce  Fellmetli,  The  Freedom  of  Information  Act  and  the  Federal  Trade  Com- 
missioi'.:  A  Study  in  Malfeasance,  4  Harv.  Civ.  Rights-Civ.  Lid.  L.  Rev.  345  (1969)  ; 
Gellhorn,  The  Treatment  of  Confidential  Information  by  the  Federal  Trade  Commis- 
sion: Pretrial  Practices,  36  U.  Chi.  L.  Rev.  113  (1968);  cf.  Lewis,  Discovery 
Techniiues  and  the  Protection  of  Confidential  Data  in  FTC  Proceedings,  21  Ad.  L. 
Rev.  457,  460-64  (1969).  See  generally  Tomlinson,  Discovery  in  Agency  Adjudication, 
1971  Djke  L.J.  89. 

620  16  C.F.R.  §§2.7-.12  (1971). 

«2i  Id.  §§  3.32-.37. 

622  Interview  with  Geoffrey  Cowan,  Center  for  Law  and  Social  Policy,  in 
Washini'ton,  D.C,  Sept.  27,  1971. 
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hearing  might  be  lickl  after  the  prospective  respondent  had  made  its 
final  olTcr  of  a  consent  order,  but  before  the  Commission  had  accepted 
it,  might  lead  the  respondent  to  forego  informal  negotiations  in  favor 
of  adjudication. 

The  privileges  granted  SOUP  in  the  Campbell  case  might  be 
viewed  as  the  logical  concomitants  of  the  privilege  to  comment  upon 
provisional  consent  orders.  The  suggestions  above  for  expanding  that 
privilege  to  include  pre-order  comment  and  a  confidential  hearing  are 
intended  to  provide  the  Commission  with  more  information  on  broad 
issues  of  policy  without  encroaching  upon  its  prosecutorial  discretion. 
To  allow  third  parties  or  an  independent  agency  "-''  to  challenge  consent 
orders  by  initiating  an  evidentiary  hearing  or  an  adjudicative  proceed- 
ing, however,  might  effectively  curtail  that  discretion  and  make  the 
Commission's  allocation  of  enforcement  resources  even  less  efficient."^* 

A  similar  problem  arises  in  the  enforcement  of  the  Clayton  Act  by 
the  Department  of  Justice.  Formal  intervention  by  third  parties  to 
challenge  consent  decrees  in  those  antitrust  enforcement  proceedings 
had  been  fairly  consistently  denied."^'*  The  one  important  case  which 
reached  a  contrary  result  was  Cascade  Natural  Gas  Corp.  v.  El  Paso 
Natural  Gas  Co.^'^  In  an  earlier  related  case,  the  Supreme  Court  found 
that  an  acquisition  by  El  Paso  violated  section  7  of  the  Clayton  Act 
and  ordered  divestiture.""^  When  the  relief  subsequently  framed  by  the 
Department  of  Justice  and  El  Paso  did  not  include  the  divestiture  con- 
templated by  the  Court,  a  major  consumer,  a  competitor,  and  the  State 
of  California  all  sought  intervention  in  the  proceeding.  The  Court 
"held  intervention  should  have,  been  granted  as  of  right.  Subsequent 
cases  have  tended  to  limit  the  holding  of  El  Paso  to  its  facts.®^^    In 

"-■'  Sec  notes  319-20  supra  &  accompanying  text. 

«-■<  Cf.  ABA  Rki'ort,  supra  note  583,  at  27-28: 

[I In  terms  of  a  percentage  of  its  total  budget,  the  FTC  was  spending  in  1968 

and    K'69  aliout  onc-Iialf   as  much   on   merger  enforcement  as   it   had   been 

spending  in  1959.    This  reduction  took  place  during  a  period  when  the  United 

States   .    .    .    was   undergoing  the  greatest   surge  of  merger  activity  in   its 

history. 

Similarly  .  .  .  the  FTC  has  not  seen  fit  to  divert  resources  from  other 
uses  in  order  to  carry  out  effective  monitoring  [of  mass  media  advertising] 
fir  rniii|ilianrc  (by  funis  that  liad  ])reviously  entered  into  assurances  of 
viihintary   compliance   or   informal   corrective   procedures]. 

Ser   ijrncrally   Elman,  supra   note   29. 

'■■^•'''   See  Shapiro,  supra  note  37,  at  743-44  (1968)  ;  Kaplan,  Contiituiitg  Work  of 

the  Civil  Commillce:  1966  Amciidninits  of  the  Federal  Rules  oj  Civil  Procedure  (I), 

81  Harv.  L.  Rev.  356,  403-07  (1967). 

•■■20  386  U.S.  129  (1967);  cf.  United  States  v.  First  Nat'l  Bank  &  Trust  Co., 
280  F.  Supp.  260,  263  (E.D.  Ky.  1967),  aff'd  mem.  sub  now.  Central  Bank  &  Trust 
Co.  v.  United  States,  391  U.S.  469  (1968)  (antitrust  case  granting  intervention  to  a 
stocUlioIder  and  a  competitor  after  Government  failed  to  appeal;  district  judge  foiind 
"about  a  ninety  per  cent  capitulation"  by  the  Government  in  its  role  as  defender  of 
tlic  i>ul>tic  interest). 

«2'  United  States  v.  El  Paso  Natural  Gas  Co.,  376  U.S.  651    (1964). 
'^'^Sec,  e.g..  United  States  v.  Automobile  Mfrs.  Ass'n,  307  F.  Supp.  617  (CD. 
Cal.  1969),  aff'd  mem.  sub  nom.  City  of  New  York  v.  United  States,  397  U.S.  248 
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United  States  v.  CIBA  Corp.,'^^^  Judge  Frankel,  reviewing  these  cases, 
noted  that  "the  fact  that  a  mandate  of  the  Supreme  Court  had  been 
disregarded  was  a  matter  of  consequence  in  [El  Paso'\,"  ^^^  and  sug- 
gested the  following  test  for  intervention :  "the  interest  justifying  inter- 
vention as  of  right  in  an  antitrust  suit  brought  by  the  United  States 
must  be  substantial,  must  lie  at  the  center  of  the  controversy,  and  must 
be  shown  clearly,  in  the  language  of  the  Rule,  to  be  less  than  'adequately 
represented'  by  the  Department  of  Justice."  "^ 

Of  course,  El  Paso  involved  a  proceeding  to  frame  relief  and  was 
decided  under  the  Federal  Rules  of  Civil  Procedure  and  not  section 
11(b)  of  the  Clayton  Act  *^^  or  section  S(b)  of  the  Federal  Trade 
Commission  Act,"^^  which  govern  formal  FTC  adjudicative  proceed- 
ings. Furthermore,  the  FTC  employs  consent  orders  in  many  enforce- 
ment proceedings  unrelated  to  the  Clayton  Act.°^*  Despite  these  dis- 
tinctions, the  underlying  problem  remains :  what  of  cases  where  an  FTC 
consent  order  fails  to  implement,  not  a  previous  holding  of  the  Supreme 
Court,  but  the  clear  mandate  of  a  statute  or  Commission  rule,  and 
where  the  interests  affected  are  not  those  of  major  utilities,  corporate 
consumers,  and  competitors,  but  those  of  individual  consumers?  Per- 
haps the  short  answer  is  that,  if  El  Paso  is  not  an  aberration,  the  present 
concern  for  conserving  enforcement  resources  through  use  of  informal 
pioceedings  should  give  way  to  a  recognition  that  more  resources  should 
be  provided,  so  that  formal  adjudication  of  matters  affecting  the  intcr- 
ess  of  large  segments  of  the  public  or  matters  involving  broad  issues  of 
policy  may  be  obtained."^' 

A  recent  comment  "^''  has  explored  the  role  of  nonparty  participa- 
tioi  in  antitrust  proceedings  brought  by  the  Department  of  Justice  to 
frame  consent  decrees.     The  comment  concludes  that  nonparties  "are 

(1970)  (intervention  denied  wlicre  main  poal  was  to  compel  litigation  of  the  case  to 
judg  nent,  which  then  might  he  used  as  a  basis  for  intervenors'  private  treble  dnninge 
actiois)  ;  United  States  v.  Western  Elec.  Co.,  5  Trade  Rkg.  Rep.  (1968  Trade  Cas.) 
1I72,',1S  (D.N.J.  1968),  aff'd  mem.  sub  mm.  Clark  Waller  &  Sons,  Inc.  v.  United 
States,  592  U.S.  659  (1968)  (motion  to  intervene  filed  12  years  after  entry  of  consent 
decre:  denied)  ;  United  States  v.  Blue  Chip  Stamp  Co.,  272  F.  Supp.  432  (CD.  Cal. 
1967),  aff'd  mem.  sub  twm.  Thrifty  Shoppers  Scrip  Co.  v.  United  Slates,  389  U.S. 
580  (1968)  (motions  to  intervene  denied  as  untimely)  ;  United  States  v.  Aluminum 
Co.  of  America,  41  F.R.D.  342  (E.D.  Mo.  1967),  appeal  dismissed  mem.  sub  nom. 
Luptoi  Mfg.  Co.  V.  United  States,  388  U.S.  457  (1967)  (motion  to  intervene  filed 
over  2  years  after  final  order  of  divestiture  denied). 

629  50  F.R.D.  507  (S.D.N.Y.  1970). 

03i/(y.  at  512. 

63' W.  at  513. 

83-  IS  U.S.C.  §  21(b)   (1970)  ;  sec  notes  682-90  infra  &  accompanying  text. 

633  15  U.S.C.  §  45(b)    (1970). 

63*  Cj.  notes  584-88  supra  &  accompanying  text. 

636(7/.  note  624  supra;  E.  Cox,  R.  Fellmeth  &  J.  Schulz,  The  Nadkk  Rkport 
ON  THE  Federal  Trade  Commission  57-71  (1969).  See  also  Responses,  supra  note 
30,  at  l.;2,  129,  135-36  (Statement  of  Comni'r  Phillip  Elman  criticizing  the  sc-recy 
of  consensual  agreements). 

636  Comment,  Private  Participation  in  Department  of  Justice  Antitrust  Proceed- 
^gs,  39  U.  Chi.  L.  Rev.  143  (1971). 
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able  to  direct  successful  challenges  to  substantive  shortcomings  of  these 
decrees  and,  in  effect,  to  take  appeals  from  adverse  rulings— all  while 
remaining  technically  outside  of  the  litigation."  ®"  It  notes  that  non- 
parties participated  often  in  the  role  of  amicus  and  that  therefore  grant- 
ing ff)rmal  intervention  would  not  contribute  to  delay  or  prejudice  to 
the  original  parties,  and  would  not  generate  additional  litigation."^^  It 
analyzes  a  number  of  procedural  devices  the  courts  have  devised  to  ac- 
commodate the  special  nature  of  the  judicial  proceedings  with  such 
participation  that  are  not  directly  relevant  to  the  procedures  the  FTC 
employs,  but  which  do  demonstrate  the  ingenuity  that  can  be  brought 
to  bear  "to  produce  a  thorough  examination  of  the  issues  without  im- 
pairing the  utility  of  the  consent  decree  for  the  parties."  ®^°  The  com- 
ment ai)proves  of  such  devices,  but  proposes  as  an  alternative  the  fol- 
lowing scheme  for  formal  intervention : 

Leave  to  intervene  would  be  granted  at  the  discretion  of  the 
court  and  would  be  limited  to  as  narrow  a  substantive  com- 
pass as  possible.  Procedural  rights  would  be  afforded  as  re- 
(luired  for  a  full  examination  of  the  underlying  controversy, 
including  if  necessary  the  right  to  discovery  and  compulsory 
process,  subject  in  turn  to  the  litigants'  alternative  right  to 
withdraw  their  consent  from  the  settlement.  The  power  to 
block  entry  of  a  consent  decree  or  other  settlement  agreeable 
to  the  original  parties  and  the  court  would  be  withheld,  but 
the  right  to  appeal  from  such  a  judgment  would  be  retained.'*" 

The  FTC  in  the  Campbell  case  indicated  little  willingness  to  experiment 
with  informal  participation  in  its  consent  order  program.  While  the 
procedural  mechanisms  the  federal  judiciary  has  developed  are  not 
directly  apposite,  the  underlying  attitude  toward  the  potential  contri- 
bution of  nonparties  clearly  is,  especially  in  light  of  the  fact  that  public 
interest  groups  have  not  yet  been  among  the  nonparties  participating. 
How  public  interest  representation  may  be  procedurally  implemented 
in  the  context  of  FTC  consent  orders  is  one  question  awaiting  resolu- 
tion in  the  pending  Campbell  appeal. 

2.  Formal  Adjudicative  Proceedings 

Formal  adjudicative  proceedings  are  essentially  adversary  in 
nature  and  may  lead  to  the  imposition  of  substantial  penalties.**^  To 
the  extent  that  the  two-party  contest  sharpens  presentation  of  the  issues 

0"  Id.  169. 
n3«  Id.  153. 
«•■"•/</.  160. 
"<"W.  176. 

<•■»»  See  ABA  Report,  supra  note  583,  at  8  &  n.20.    These  civil  penalties  may  be 
imposed  by  a  court  for  violation  of  a  final  FTC  order. 
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and  thereby  makes  decision  easier,  and  that  intervention  by  third  parties 
delays  enforcement  and  unfairly  subjects  the  respondent  to  different  and 
perhaps  conflicting  lines  of  attack,  such  intervention  should  be  limited. 
Formal  adjudicative  proceedings,  however,  serve  also  as  vehicles  for 
the  formulation  of  Commission  policy."^  Although  there  have  been 
indications  of  increased  reliance  on  trade  regulation  rules,"'-''  redefini- 
tions of  unlawful  conduct  and  appropriate  remedies  are  most  likely  to 
be  made  in  the  adjudicatory  context.  To  the  extent  that  broad  ques- 
tions of  policy  are  decided  in  that  context,  intervention  by  parties  af- 
fected by  these  policies  should  be  allowed  and  encouraged. 

The  Federal  Trade  Commission  Act  makes  the  following  provision 
for  intervention : 

Any  person,  partnership  or  corporation  may  make  application, 
and  upon  good  cause  shown  may  be  allowed  by  the  Commis- 
sion to  intervene  and  appear  in  said  proceeding  by  counsel  or 
in  person.®"*' 

The  Commission's  procedural  rules  themselves  provide  no  more  ex- 
])licit  standard  for  "good  cause  shown" : 

The  hearing  examiner  or  the  Commission  may  by  order  per- 
mit the  intervention  to  such  extent  and  upon  such  terms  as 
are  provided  by  law  or  as  otherwise  may  be  deemed  proper."^ 

Jilotions  to  intervene  in  adjudicative  proceedings  have  been  viewed 
with  disfavor  by  the  Commission.  Potential  intervenors  have  sought, 
but  have  been  denied,  intervention  on  a  number  of  grounds :  the  exist- 
ence of  a  similar  case  on  the  docket  involving  the  potential  intervenor 

'^^^  See  Robinson,  supra  note  191,  at  490-96. 

^i^See  16  C.F.R.  §1.12  (1971);  cj.  K.  Davis,  Discretionary  Justice  74-77 
(1%9)  (FTC  "Cigarette  Rule"  on  hazards  of  smoking)  ;  Shapiro,  supra  note  198,  at 
964-67  ("Cigarette  Rule"). 

Problems  associated  with  intervention  miglit  conceivably  arise  in  the  context 
of  a  trade  regulation  rule  hearing.  The  FTC  usually  commences  such  hearings  on  a 
coi  iplaint,  although  it  may  act  sua  sponte.  Any  interested  person  may  give  oral 
evidence;  only  the  Commission  staff,  however,  may  cross-examine.  Because  one  pur- 
pose of  such  hearings  is  to  build  a  record  that  can  withstand  possible  judicial  scru- 
tiny, interested  persons  might  argue  for  cross-examination  privileges  to  augment 
the:r  impact  on  the  record.  Telephone  interview  with  FTC  Commissioner  Mary 
Gai  diner  Jones,  Aug.  1971.  The  hearings  themselves,  of  course,  are  not  rec|uired  by 
§4(b)  of  the  Administrative  Procedure  Act,  5  U.S.C.  §  553(c)  (1970).  For  pro- 
pos.ils  to  make  the  FTC's  rulemaking  authority  more  explicit,  see  Senate  Comm. 
ON  Commerce,  Consumer  Protection  Act:  Ri;roRT  ox  .S.  3201,  S.  Rep.  No.  91-1124, 
91st  Cong.,  2d  Sess.  13,  22,  51  (1970).  As  Chairman  Weinberger  noted,  "the  Com- 
mis;ion  believes  that  its  power  to  issue  substantive  rules  should  be  made  more  explicit. 
Any  doubts  about  its  rulemaking  authority  should  be  clarified  and  removed.  Any 
possible  ambiguity  in  its  present  rulemaking  authority  between  its  Labeling  Acts  and 
the  j-'ederal  Trade  Conmiission  Act  should  be  eliminated."    Id.  51. 

Phis  development  may  well  have  been  halted,  at  least  within  the  existing  statu- 
tory context,  by  the  recent  and  surprising  holding  that  the  FTC  has  no  statutory 
authority  at  all  to  issue  trade  regulation  rules.  See  National  Petroleum  Refiners 
Ass'n  V.  FTC,  40  U.S.L.W.  2671  (D.D.C.  Apr.  4,  1972). 

<="15  U.S.C.  §4S(b)   (1970).    5f^  15  U.S.C.  § 21(b)   (1970). 

f'«16  C.F.R.  §3.14  (1971). 
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as  respondent ;  "*"  involvement  of  the  potential  intervenor  in  a  similar 
proceeding  currently  pending  ;®^^  the  suffering  of  injury  from  unfair 
competition;'^'^  and  the  fact  that  the  potential  intervenor  proposed  to 
advance  legal  theories  not  raised  by  the  Commission's  complaint  coun- 
sel or  the  respondent.*""  It  has  long  been  clear  that  private  injury  per 
se  confers  standing  neither  to  initiate  nor  to  intervene  in  an  adjudicative 
proceed ing.*^""*  Underlying  the  reluctance  to  grant  intervention  is  the 
theory  that  the  Commission 

acts  only  in  the  public  interest,  any  protection  afforded  private 
persons  being  only  incidental,  and  it  must  be  ever  vigilant 
against  the  possibility  of  its  processes  being  used  to  further 
the  private  interests  of  any  party ."'^^ 

Because  the  Commission  itself  acts  as  prosecutor,  the  need  for  allowing 
"private  attorneys  general"  *'^'  to  initiate  actions  would  seem  to  he  sub- 
stantially diminished,  although  not  obviated  altogether.  The  need  to 
prevent  the  Commission  from  becoming  a  forum  for  private  damage 
suits  by  competitors,  which  seems  the  policy  behind  the  restrictive  pro- 
visions for  judicial  review,*'^^  should  not  lead  to  the  exclusion  av  the 
Commission  level  of  groups  asserting  "private"  interests  held  by  large 
segments  of  the  public.  The  legislative  history  may  disclose  an  intent 
to  foreclose  judicial  review  to  certain  classes  of  parties,  but  that  does 
not  necessarily  imply  the  intent  to  foreclose  participation  in  the  pro- 
ceedings themselves.  If  it  did,  why  was  any  provision  at  all  made  for 
intervention  ?    Even  if  the  Data  Proccssing-lV cljarc  Rights  rationale  ®'^* 

"^c  Max  Factor,  Inc.,  No.  7717,  Order  Denying  Motion  to  Intervene  (FTC, 
May  11,  1970). 

0^7  Bergcr  Watch  Co.,  56  F.T.C.  1655  (1969)   (application  denied  as  "untimely"). 

c-is  Grand  Caillou  Packing  Co.,  No.  7887,  Order  Denying  Motion  to  Intervene 
(FTC,  Nov.  8,  1962). 

o-'"J  Kcnnccott  Copper  Corp.,  3  Trade  Reg.  Rep.  1(19,281  (FTC  1970) ;  see  notes 
682-90  iujra  &  accompanying  te.xt. 

e.-.tipTC  V.  Klcsner,  280  U.S.  19,  25-26  (1929).  See  notes  682-707  infra  & 
accompanying  text.  On  the  other  hand,  states  and  otlier  governmental  units  have , 
occasionally  been  allowed  limited  intervention,  often  on  behalf  of  respondents  repre- 
senting industries  of  economic  importance  to  their  particular  regions.  See,  e.g., 
Florida  Citrus  Mut.,  53  F.T.C.  973  (1957)  ;  Soap  Lake  Prods.  Corp.,  33  F.T.C.  999 
(1941).  Such  intervention  is  possibly  allowed  merely  as  a  matter  of  political  accom- 
■  niodation,  for  trade  associations  seeking  to  advance  similar  arguments  have  been 
denied  intervention.  See,  e.g.,  Campbell  Taggert  Associated  Bakeries,  Inc.,  62  F.T.C. 
1494  (1963)  ;  Florida  Citrus  lilut.,  su{>ra. 

0">i  Wilson  Tobacco  Bd.  of  Trade.  52  F.T.C.  1148,  1151  (1956).  Compare  the 
role  of  a  private  person  filing  an  unfair  labor  practice  charge  under  the  National 
Labor  Relations  Act,  29  U.S.C.  §  160  (1970),  and  29  C.F.R.  §§  102.9-.59  (1971).  The 
NLRA  recognizes  the  existence  of  private  rights  within  the  statutory  scheme.  Local 
283,  UAW  v.  Scofield,  382  U.S.  205,  218  (1965).  If  a  complaint  is  issued  on  the 
basis  of  such  a  charge,  the  charging  party  may  participate  in  the  hearings  as  a 
"party."  If  the  Board  dismisses  the  complaint,  he  may  obtain  judicial  review  and 
may  intervene  in  appellate  review  of  an  NLRB  order  initiated  by  the  unsuccessful 
party.    Id.  at  219-21. 

C^S  Si^g  note  53  supra  &  accompanying  text. 

sss  See  notes  692-706  infra  &  accompanying  text. 

^^*  Sec  notes  7-12,  57-70,  94-113  stipra  &  accompanying  text. 
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for  requiring  participation  below  to  the  extent  necessary  to  make  the 
right  of  review  effective  does  not  apply,  a  court  might  still  require  par- 
ticipation on  the  ground,  for  example,  that  some  important  policy  posi- 
tion had  not  been  adequately  represented  and  that  the  determination 
was  not  therefore  based  upon  substantial  evidence. 

This  Comment  previously  outlined  some  reasons  why  agencies 
might  not  adequately  represent  each  of  the  interests  held  by  large  seg- 
ments of  the  public  affected  by  its  decisions.""  The  adversary  nature 
of  FTC  adjudicative  proceedings  heightens  that  problem :  complaint 
couns.^1  may  well  lack  the  time,  resources,  and  tactical  flexibility  to 
assess  fully  the  impact  of  challenged  conduct  on  consumers,  the  economy, 
or  the  environment  and  to  develop,  accordingly,  new  theories  of  liability 
or  appropriate  remedies  on  a  case-by-case  basis."''"  These  are  areas  in 
which  participation  by  third  parties,  including  public  interest  groups, 
could  contribute  most.  Informal  methods  of  participation  in  adjudica- 
tive proceedings  by  third  parties  are  not  unusual.  Trade  associations 
apparently  have  close  ties  with  the  Commission  and  complaint  counsel."'^ 
Nothing  prevents  third  parties  from  working  informally  with  counsel 
for  the  FTC  or  respondent  in  the  preparation  of  its  case.  This  channel 
is  open  to  a  public  interest  group  in  those  instances  where  it  might  wish 
to  aid  or  oppose  a  respondent  by  furnishing  suggestions,  theories,  or 
factual  data. 

The  FTC  has  receiUly  experimented  with  expanding  the  scope  of 
formal  participation  in  adjudicative  proceedings.  In  Firestone  Tire  & 
Rubb.;r  Co.,®°^  SOUP  was  allowed  to  intervene  in  forma  pauperis  in  an 
adjudicative  proceeding  charging  Firestone  with  deceptive  advertising 
regarding  the  pricing  and  safety  of  its  tires.  In  granting  SOUP's  re- 
quest to  file  an  interlocutory  appeal  *"^°  from  the  hearing  examiner's 
denial  of  intervention,  the  Commission  stressed  that,  by  allowing  limited 
inter\ention,  it  was  "beginning  a  delicate  experiment,  one  requiring 
cauticn  and  close  observation"  and  that  its  action  "should  [not]  be 
construed  as  a  permanent  or  irreversible  policy  decision."  '"°  The  Com- 
mission directed  the  hearing  examiner  to  permit  intervention  for  the 
purposes  of 

( 1 )  presenting,  at  the  conclusion  of  complaint  counsel's  case- 
in-chief, relevant,  material,  and  non-cumulative  evidence  on 
the  issue  of  whether  the  proposed  order  to  cease  and  desist 
adequately  protects  the  public  interest; 

86'  See  notes  157-60  supra  &  accompanying  text. 

«5«  Cf.  ABA  Report,  supra  note  583,  at  12-15,  78-80. 

«5V  Sec,  e.g.,  Whiting,  The  Role  of  a  Trade  Association  When  the  Government 
Looks  to  Its  Industry,  13  Antitrust  Bull.  567,  586-87  (1968)  ;  cf.  notes  683-87 
infra  &  accompanying  text. 

65n3  Trade  Reg.  Rep.  1119,373  (FTC  1970).  See  Project,  supra  note  495.  at 
228-38. 

85"  See  note  260  supra  &  accompanying  text. 
66"  3  Trade  Reg.  Rep.  If  19,373,  at  21,502. 
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(2)  presenting,  with  respect  to  said  issue,  briefs  and  oral 
argument  in  such  manner  and  to  such  an  extent  as  the  exam- 
iner may  deem  reasonable;  and 

(3)  exercising,  with  respect  to  said  issue,  such  discovery 
rights  as  the  examiner  shall  deem  reasonable  and  necessary.®" 

In  the  course  of  the  subsequent  hearing,  SOUP  was  not  allowed  to 
address  the  issues  of  deceptive  advertising  and  pricing ;  its  intervention 
was  limited  to  the  appropriateness  of  the  proposed  remedy,  although  on 
that  issue  it  was  apparently  allowed  to  cross-examine  witnesses.'"'- 
Soon  after  the  Commission  granted  SOUP  limited  intervention,  the 
examiner  granted  similar  privileges  to  the  Association  of  National 
Advertisers,  Inc.,  (ANA)  to  address  the  same  issue.  SOUP  argued, 
as  it  had  in  the  Campbell  case,  that  "affirmative  disclosure"  should  be 
part  of  the  remedy  in  order  to  counteract  the  residual  effects  of  Fire- 
stone's advertising.  The  examiner  concluded  that  affirmative  disclosure 
was  inappropriate,""^  and  an  appeal  is  presently  before  the  Commission. 
Despite  its  failure  to  convince  the  examiner,  SOUP  did  have  a 
significant  opportunity  to  supplement  the  record.  In  granting  inter- 
vention the  Conmiission  suggested  five  criteria  that  should  be  consid- 
ered in  future  cases:  (1)  the  applicant's  "desire  to  raise  subshinlial 
issues  of  law  or  fact  which  would  not  otherwise  be  properly  raised  or 
argued";  (2)  the  nature  of  the  issues  (that  they  be  "of  sufficn:iu  im- 
portance and  immediacy  to  warrant  an  additional  expenditure  of  the 
Commission's  limited  resources  on  a  necessarily  longer  and  more 
complicated  proceeding")  ;  (3)  the  applicant's  potential  contribution  to 
a  just  resolution  of  the  issues;  (4)  the  need  for  expedition  in  obtain'uig 
compliance  with  the  law;  and  (5)  "the  possible  prejudice  to  the  original 
parties."  ""*  At  the  same  time,  the  Commission  emphasized  that  no 
precise  standard  could  be  formulated  but  that,  because  "the  FTC  has  a 
built-in  public  interest  prosecutor  in  all  of  its  proceedings,"  there  must  j 
be  a  "substantial  showing  of  special  circumstances  justifying  inter- 1 
vention."  ""°     The  adversary  nature  of  FTC  proceedings  and  special  | 

cci  Id. 

002  Interview  with  Geoffrey  Cowan,  Center  for  Law  and  Social  Policy,  in  Wash- 
ington, D.C.,  Sept.  27,  1971. 

G«3  3  Trade  Reg.  Rep.  U  19,373. 
*>o-*/J.  at  21,501-02  (emphasis  in  original). 

^^^  Id.  at  21,502.  For  a  recent  case  in  which  intervention  seems  to  have  been 
granted  in  disregard  of  the  tentative  guidelines  established  in  Firestone,  see  American 
Gen.  Ins.  Co.,  3  Trade  Reg.  Rep.  1119,915  (FTC,  Feb.  11,  1972).  In  dissent.  Com- 
missioner Mary  Gardiner  Jones  noted: 

It  is  obvious  that  the  factors  enumerated  in  the  Commission's  Firestone 
opinion  arc  not  ones  for  determination  by  its  hearing  examiners  and  quite 
clearly  do  not  simi)ly  involve  housekeeping  matters  associated  with  the 
conduct  of  the  hearings.  The  addition  of  a  party  is  and  always  has  been 
regarded  as  an  issue  on  which  only  the  Commission  can  finally  rule.  More- 
over, so  lung  as  rulings  on  intervention  embrace  in  some  significant  respect 
issues  of  resource  allocation  and  delicate  weighing  of  priorities  and  long  range 
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problems  concerning  the  reviewability  of  FTC  decisions  ^"^  make  the 
argument  from  Data  Processing  and  Welfare  Rights — that  one  within 
the  zone  of  interests  sought  to  be  protected  by  the  relevant  statute  has  a 
right  to  participate  in  agency  proceedings  to  the  extent  necessary  to 
make  the  right  of  review  effective  "^"^ — of  limited  applicability. 

In  Firestone  the  Commission  indicated  interest  in  exploring  "af- 
firmative disclosure"  in  a  case  that  involved  a  "public  safety  danger" 
because  "this  issue  and  this  type  of  case  is  high  on  the  list  of  our  own 
priorities."  "'''*  Perhaps  its  willingness  to  allow  intervention  to  SOUP, 
and  the  examiner's  extension  of  similar  privileges  to  ANA,  reflected  a 
realization  that  the  issue,  despite  the  adversary  context  in  which  it 
arose,  would  be  more  properly  decided  in  the  rulemaking  context,  and 
that  wider  participation  by  third  parties  should  be  permitted  in  recog- 
nition of  that  fact.  On  the  other  hand,  perhaps  the  Commission  sought 
to  forestall  industry  opposition  by  allowing  the  issue  to  be  raised  in  this 
more  indirect  manner.  Whatever  the  Commission's  motives  in  Fire- 
stone, the  remedy  originally  urged  by  SOUP  has  subscijuently  been 
obtained  in  other  cases  by  complaint  counsel  without  participation  by 
third  parties.*""'  It  remains  to  be  seen  whether  future  intervention  will 
require  the  presence  of  and  be  limited  to  similar  issues  arguably  more 
appropriate  for  rulemaking.  Allowing  intervention  limited  to  such 
issues  in  the  adjudicative  context  may  be  a  compromise,  however  in- 
adequate, between  the  Commission's  desire  to  retain  the  flexibility  in 
formulating  policy  and  the  control  complaint  counsel  has  over  the  issues 
that  the  adjudicative  context  affords,  and  its  apparent  recognition  of  the 
value  ci  broadened  participation.  The  Commission  has  not  yet  clarified 
the  functions  it  thinks  intervention  should  serve,  nor  has  it  provided 
more  ))recise  standards  for  its  grant  or  denial. 

Since  intervention  in  Firestone  was  granted,  the  Commission  has 
referred  the  problem  of  formulating  more  precise  standards  to  an  ad- 
visory committee  on  rules  and  practices  ^'^^  which  has  not  yet  made  its 

benefits   to   the   public   interest,    the   Commission   cannot    duck   resixinsibility 
for  tlie  ultimate  decision  by  hiding  behind  its  examiner's  ruling  as  it  has  tried 
to  do  in  the  instant  case. 
Id.  at    n,931. 

6C"'  See  notes  692-699  infra  &  accompanying  text. 

^^'- See  notes  7-12,  57-70,  94-113  supra  &  accompanying  text. 

06  1 3  Trade  Rec.  Rep.  H  19,373.  at  21,502. 

^^>See  Note,  "Corrective  Advertising"  Orders  of  the  Federal  Trade  Commtssiott 
85  Ha.w.  L.  Rev.  477  (1971). 

670  See  Resolution  authorizing  an  Advisory  Council  on  FTC  Rules  of  Practice 
and  Procedure,  36  Fed.  Reg.  4728  (1970);  FTC  News  Release  (May  27.  1970). 
The  Commission  invited  public  comment  on  the  proposed  revision,  FTC  News  Release 
(July  15,  1970).  In  response,  Bruce  Terris,  a  Washington,  D.C.,  attorney,  submitted 
"withiut  success"  proposed  revisions  which  would  (1)  provide  intervention  with  full 
l)arty  status  as  of  right  in  adjudicative  proceedings  to  any  person  or  comi)ctent 
representative  of  a  class  which  meets  the  Data  Processing  test;  (2)  provide  public 
disclo.'.ure  of  assurances  of  voluntary  compliance,  see  notes  587-89  supra  &  accom- 
pany ihg  text,  and  opportunity  for  public  comment  and  for  a  hearing  if  a  substantial 
question  of  fact  as  to  the  appropriateness  or  adequacy  of  the  assurance  is  raised  by 
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recomniciKlations.*"  The  proposed  model  intervention  rules  "^  and 
rule  24  of  the  Federal  Rules  of  Civil  Procedure,  which  grants  inter- 
vention as  of  right  to  private  parties  whose  interests  may  be  affected  by 
the  proceeding  and  who  are  otherwise  unrepresented,'^''^  are  overly  broad 
and  therefore  unhelpful  in  formulating  a  standard  that  takes  into  ac- 
count the  prosecutorial  role  of  complaint  counsel  and  the  jeopardy  that 
attaches  to  resi)ondents  in  FTC  enforcement  proceedings. 

Even  if  the  tautology  that  complaint  counsel  represents  all  affected 
interests  because  he  acts  in  the  "public  interest"  can  be  broken,  there 
remain  further  objections  to  allowing  intervention  by  parties  whose 
interests  are  potentially  affected  but  arguably  unrepresented.     Former 
Commissioner  Elman  and  the  ABA  Commission  to  Study  the  Federal 
Trade  Commission  have  strongly  criticized  the  FTC  for  failure  to  estab- 
lish priorities,  consistent  with  its  limited  resources,  among  the  many 
types  of  industry  activity  it  has  authority  to  regulate  and  the  many 
statutory  prohibitions  it  is  charged  to  enforce. "^^     If  third  parties  were 
given  the  power  to  override  the  Commission's  discretion  in  choosing 
which  cases  to  prosecute,  or,  when  adjudication  has  commenced,  to  usurp 
complaint  counsel's  control  over  trial  tactics,  the  Commission's  attempts 
to  establish  and  implement  such  priorities  might  be  seriously  impaired, 
to  say  nothing  of  the  potential  increase  in  delay,  which  even  now  is 
one  of  the  Commission's  major  problems.'''^     On  the  other  hand,  once 
adjudication  has  commenced  and  substantial  questions  of  policy  or  fact 
are  raised,  there  would  seem  to  be  no  policy  reasons  against  the  ap- 
proach suggested  in  Firestone.    Intervention  before  the  hearing  exam- 
iner' limited  to  those  questions  should  be  allowed,   with  appropriate 
procedural  privileges,  including  the  presentation  of  witnesses,  cross- 
examination,  and  discovery,  necessary  to  address  those  questions  ade- 
quately.    Some  questions  of  policy,  where  underlying  facts  are  not  in 
dispute,  might  be  effectively  addres.sed  through  the  presentation  of  an 
amicus  brief;  where  facts  are  in  dispute,  however,  intervenors  must  be 
allowed  procedural  privileges  sufficient  to  enable  them  to  present  their 
evidence  bearing  on  those  facts. 

While  it  might  be  adequate  for  the  presentation  of  general  legal  or 
policy  arguments,  intervention  before  the  Commission  without  previous 
participation  before  the  hearing  examiner  would  not  present  the  op- 
portunity for  the  participant  to  contribute  to  the  record  evidence  or 

a  party  who  uciuld  have  the  riglit  to  intervene  in  an  adjudicative  proceeding;  and 
(3)  provide  a  similar  hearing  when  a  substantial  question  as  to  the  appropriateness 
or  a(!cf|uacy  of  a  proposed  consent  order  is  raised.  Letter  with  copy  of  proposed 
rules  from  Bruce  J.  Terris  to  University  uf  Pennsylvania  Law  Review,  Sept.  14, 
1971,  on  file  in  Biddle  Law  Library,  Univ.  of  Pa.  Law  School. 

."^^  Telephone   interview   with   Theresa   Schwartz,   Office  of  FTC   Commissioner 
Jones,  Apr.  6,  1972. 

6'2  See  note  18  supra. 

c^a  Fkd.  R.  Civ.  P.  24;  cj.  notes  114-20  supra  &  accompanying  text. 

674  ^fi;  sources  Cited  note  624  supra. 

«"5ff,  e.g.,  AB.\  Report,  svpra  note  583,  at  28-32. 
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expertise  not  otherwise  available.  Intervention  before  the  Commission 
itself  presents  no  great  mechanical  problems :  at  most,  extra  time  would 
be  expended  for  oral  argument  and  consideration  of  additional  briefs 
and  other  written  submissions.  This  form  of  participation,  though  the 
easiest  for  the  Commission  to  grant,  may  not  permit  the  fullest  possible 
contiibution  by  the  intervenor.  Allowing  intervention  before  the  hear- 
ing examiner  might,  however,  aggravate  existing  problems  of  delay  and 
manageability  if  the  privileges  granted  intervenors — and  particularly 
the  ))rivilege  of  cross-examination — are  not  carefully  tailored  to  the 
purposes  of  their  participation. 

Firestone  leaves  a  number  of  troublesome  questions  unanswered. 
Assuming  broad  questions  of  policy  or  fact  are  raised  in  an  adjudicative 
proceeding,  what  qualifies  applicants  for  intervention  to  speak  to  those 
matters?  The  possession  of  unique  expertise  or  access  to  facts  not 
otherwise  available  to  the  Commission,  such  as  that  claimed  by 
SOUP  ^''^  and  the  ANA  ^'^  in  Firestone,  might  in  itself  qualify  a  party 
to  ihtervene.  Many  groups  whose  interests  may  be  vitally  affected  by  a 
proceeding,  however,  may  well  lack  expertise.  The  only  organizations 
whi:h  currently  could  meet  this,  requirement  are  trade  organizations 
such  as  the  ANA  or  broadly  based  public  interest  groui)s  such  as  Con- 
sun  ers  Union. *^^  Similarly,  the  desire  to  advance  a  legal  theory  which 
con  plaint  counsel,  for  whatever  reason,  chooses  not  to  utilize  might  be 
urged  as  a  ground  for  intervention.''"'  The  obvious  dangers  in  allowing 
intervention  on  this  ground  are  the  potential  unfairness  to  the  respond- 
ent and  the  potential  tactical  restrictions  on  complaint  counsel. 

It  has  been  suggested  above  that  certain  issues  raised  in  the  ad- 
judicative context  might  more  properly  be  treated  in  the  rulemaking 
context.  With  respect  to  such  issues,  the  objective  should  be  to  ensure 
representation  of  all  interests  affected  by  the  decision,  and  intervention 
shc'Uld  therefore  be  granted  more  liberally.  Should  the  sole  criterion 
for  intervention  in  such  instances  be  whether  the  applicant's  interest  is 

676  Firestone  Tire  &  Rubber  Co.,  FTC  No.  8818,  Motion  of  SOUP,  Inc.,  for 
lea\e  to  intervene,  for  leave  to  proceed  in  forma  pauperis,  and  for  disclosure  July  29 
1970,  at  2. 

ITT  Firestone  Tire  &  Rubber  Co.,  FTC  No.  8818,  Motion  of  Association  of 
Naiional  Advertisers,  Inc.,  for  leave  to  intervene,  Nov.  24,  1970. 

OTS  Consumers  Union,  a  nonprofit  organization  chartered  in  1936  under  New 
York  law,  derives  its  income  from  the  sale  of  its  publications,  the  ciiief  of  which  is 
Co  isiimer  Reports.  Its  purposes  are  "to  provide  consumers  with  information  and 
counsel  on  consumer  goods  and  services,  to  give  information  and  assistance  on  all 
matters  relating  to  the  expenditure  of  family  income,  and  to  initiate  and  to  cooperate 
wiih  individual  and  group  efforts  seeking  to  create  and  maintain  decent  living  stand- 
ards." Editors  of  Consumer  Reports,  The  Medicine  Show  4  (1970).  Consumers 
Ui.ion  supported  SOUP's  motion  to  intervene  in  the  Campbell  case.  Brief  for 
Petitioner  at  3,  SOUP,  Inc.  v.  FTC,  No.  24,476  (D.C.  Cir.,  f^led  July  24.  1970). 

flTO  soup's  legal  theory  in  Campbell  and  Firestone  was  affirmative  disclosure 
or  "corrective  advertising."  See  notes  668-69  supra  &  accompanying  text.  The  United 
St;elworkers  of  America,  in  Kennecott  Copper  Corp.,  3  Trade  Reg.  Rep.  K  19,619 
(ITC  1971),  appeal  docketed.  No.  71-1371,  10th  Cir.,  Mar.  31,  1972,  urged  that  the 
enlianccmcnt  of  the  acquired  coal  company's  position  in  the  industry  effected  by  the 
addition  of  the  acquiring  company's  resources  threatened  to  weaken  competition  in 
the  industry.    See  note  689  mjra  &  accompanying  te.\t. 
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adequately  represented  by  existing  parties?  In  some  cases  that  standard 
would  permit  intervention  by  numerous  parties  who  would  appear  to 
assert  similar  interests,  but  who,  as  a  practical  matter,  would  advance 
different  policy  positions  formulated  to  advance  those  interests.  Broadly 
based  groups  such  as  the  NAACP  or  Consumers  Union  may  not,  be- 
cause of  their  size  and  diversity  of  membership,  reflect  the  interests  of 
groups  like  the  Black  Panthers  and  SOUP.  One  criterion  the  Com- 
mission might  use,  therefore,  is  the  "adeiiuacy  of  representation"  stand- 
ard suggested  by  rule  24  of  the  Federal  Rules  of  Civil  Procedure.^^" 
An  applicant  whose  policy  position  relative  to  his  interest  is  already 
adeciuately  represented  should  be  denied  intervention.  The  Commission 
might  require  applicants  to  submit  an  explanation  why  they  are  not 
adequately  represented  or  why  their  positions  cannot  be  adequately 
represented  simply  by  submitting  an  amicus  brief  and  perhaps  present- 
ing oral  argument.  Where  factual  questions  are  intertwined  with  policy 
issues,  as  in  the  Firestone  case,  fuller  procedural  privilege  will  probably 
be  required  for  adequate  representation. 

A  related  problem  is  the  extent  to  which  a  broad  policy  issue  ap- 
propriately addressed  by  otherwise  unrepresented  intervenors  may  be 
broadened  still  further.  In  Firestone,  for  example,  should  the  issue  of 
the  appropriate  remedy  have  been  broadened  if,  independent  of  SOUP's 
contentions,  another  group  had  proposed  restitution  as  a  remedy,  and 
still  another  had  proposed  that  respondent  never  again  be  allowed  to 
advertise  the  product  in  question  ?  To  what,  extent  should  priority  in 
time  of  request  for  intervention  or  the  degree  to  which  the  applicant 
group  is  established,  well-organized,  and  well-funded  be  considered? 
Priority  in  application  should  be  persuasive  but  not  a  controlling  factor; 
otherwise,  the  Commission  might  deny  participation  to  latecomers  or 
poorly  financed  applicants  in  favor  of  better  established  groups  like 
Consumers  Union.  To  what  extent  could  consolidation  procedures 
such  as  those  utilized  in  complex  or  multidistrict  litigation  be  adapted 
to  the  agency  proceeding  to  allow  the  maximum  number  of  parties  to 
enter  with  a  minimum  of  confusion,  while  preserving  the  ability  of  each 
party  to  present  the  unique  aspects  of  its  position  ?  "*^ 

3.  Appeals  of  Commission  Orders 

No  party  denied  intervention  in  an  adjudicative  proceeding  had 
sought  judicial  review  of  that  denial,  before  the  United  Steelworkers  of 
America  did  so  in  1970.®^^  The  Steelworkers  attempted  to  intervene 
in  a  proceeding  against  the  Kennecott  Copper  Company  for  violatino- 

^^^  See  notes  115-20  supra  &  accompanying  text. 

681  See  generally  Comment,  Observations  on  the  Manual  for  Complex  and  Multi. 
district  Litiijation.  68  Mich.  L.   Rev.  303    (1969). 

682  United   Steelworkers  v.  FTC,   No.  24.629   (D.C.  Cir.,   filed  Sept    IS    1970) 
petitton  jor  rcvtcii'  icilhdrawn  without  prejudice  (May  28,  1971).    Such  a  development 
is   undoubtedly    related    to   the   emergence   of   the   Data  Processing-Welfare   Rights 
rationale.    See  notes  7-12,  57-70,  94-113  supra  &  accompanying  text. 


376 


1972]  PUBLIC  PARTICIPATION  807 

section  7  of  the  Clayton  Act  ^^^  by  acquiring  Peabody  Coal  Company."** 
The  union  was  influential  in  calling  into  question  the  legality  of  the  ac- 
quisition,"*' and  appears  to  have  had  a  fairly  close  working  relationship 
with  complaint  counsel  during  the  trial  and  before  the  hearing  examiner 
issued  his  initial  decision  dismissing  the  complaint,"**^  although  it  did 
not  participate  in  the  trial  in  any  formal  capacity.  After  the  examiner 
had  issued  his  opinion,  the  Steclworkcrs  filed  a  motion  to  intervene  as  a 
party  before  the  Commission  in  support  of  the  complaint.  The  union's 
grounds  for  intervention  were  that  it  represented  the  interests  of  its  one 
and  one-quarter  million  members  as  consumers  of  electricity  which 
might  be  impaired  by  a  lessening  of  competition  in  the  coal  industry, 
that  it  was  a  "responsible  party  to  assert  the  interest  of  the  public  in 
preserving  full  and  free  competition,"  that  accjuisitions  such  as  the  one 
it  opposed  had  an  adverse  effect  on  labor  relations  (though  concededly 
an  effect  outside  the  jurisdiction  of  the  FTC),  and,  most  important, 
that  if  it  were  denied  intervention  and  if  Kennecott  won  before  the 
Commission,  complaint  counsel  would  be  bound  by  that  decision  and 
there  would  be  no  other  party  to  seek  judicial  review."**^  The  Commis- 
sion denied  the  Steclworkers  party  status  but  granted  permission  to  file 
a  brief  and  present  oral  argument  on  the  merits."'''*  The  Steclworkers 
urged  a  legal  argument  not  pressed  by  complaint  counsel,  that  the  ac- 
quisition would  in  effect  combine  Kennecott's  resources  with  Peabody's 
and  thereby  enhance  Peabody's  relative  position  in  the  coal  industry  to 
the  detriment  of  competitors."*^  Ultimately  this  argument  contributed 
to  the  reversal  of  the  initial  decision :  the  Commission  ordered  divesti- 
ture,"^" and  the  Steelworkers'  petition  for  review  of  the  denial  of  inter- 
vention was  mooted. 

C83  1S  u.S.C.  §  18   (1970). 

084  Brief  for  Petitioner  at  2,  United  Steelworkers  v,  FTC,  No.  24,629  (D.C.  Cir., 
filed  Sept.  15,  1970). 

685  YTC  pre-merger  clearance  procedures  were  conducted  in  confidence,  as  are 
negotiations  for  informal  corrective  actions,  assurances  of  voluntary  compliance,  and 
consent  orders,  and  were  strongly  criticized  by  Professor  Davi<.  K.  Davis,  DibCKK- 
TiONARY  Justice  113-16  (1969).  In  1969,  the  FTC  adopted  a  procedure  whereby 
provisional  approvals  or  disapprovals  of  mergers  or  similar  transactions  were  made 
public  and  opportunity  given  for  submission  of  objections  or  comments.  FTC  Ncus 
Release  (May  23,  1969),  discussed  in  3  Trade  Reg.  Rep.  119738  (Packet  No.  445. 
at  14-15,  dated  Doc.  22,  1969)  (subsequently  deleted).  Without  such  a  procedure, 
it  would  be  very  difficult  for  third  parties  who  lack  the  investigative  resources  of 
groups  like  the  Steelworkers  to  object  efTcctiveiy. 

680  Telephone  interview  with  Harold  D.  Rhyncdancc,  Jr.,  Assistant  General 
Counsel,  FTC.  Aug.  1971. 

«87  Brief  for  Petitioner  at  4,  United  Steelworkers  v.  FTC,  No.  24,629  (D.C. 
Cir..  filed  Sept.  15,  1970). 

6S8/J.   5. 

«89  Complaint  counsel  argued  against  the  acquisition  on  the  ground  that  it  would 
eliminate  Kennecott  as  a  potential  entrant  into  competition  in  the  coal  industry. 
Id.  5-6. 

890  Kennecott  Copper  Corp.,  3  Trade  Reg.  Rep.  1119,619  (FTC  1971),  a{>fcal 
docketed.  No.  71-1371,  10th  Cir.,  Mar.  31.  1972.  The  political  pressure  generated  by 
the  Steelworkers  arguably  had  as  much  influence  on  the  result  as  the  legal  argument 
they  advanced. 
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The  qiicstiDii  left  uiulccided  is,  who  may  seek  judicial  review  of  the 
Commission's  issuance  rif,  or  faihire  to  issue,  a  cease  and  desist  order, 
consent  order,  divestiture  order,  or  other  enforcement  order.  SOUP  in 
I'ircstoiic  and  the  Stcelworkcrs  in  Kcnnccott  had,  in  effect,  all  privileges 
necessary  to  advocate  their  jiositions  effectively.  Such  informal  partici- 
pation, often  hy  way  of  amicus  briefs,  is  ((uite  common.  The  Steel- 
workers  in  ])articular  consulted  with  complaint  counsel  when  the  case 
was  before  the  examiner,  and,  though  complaint  counsel  chose  not  to 
press  one  legal  argument  they  favored,  they  themselves  urged  that  argu- 
ment before  the  Commission.  If  intervention  implies,  in  practical  terms, 
that  a  party  has  an  adequate  opportunity  to  be  heard,  then,  with  the 
exception  of  procedural  privileges  at  the  initial  hearing  which  they  did 
not  seek,  the  Steelworkers  may  be  said  to  have,  in  effect,  intervened. 
In  their  petition  for  review,  however,  they  argued  that  intervention  im- 
plies the  right  to  review  and  that  the  denial  of  intervention  in  their  case 
was  ntit  a  denial  of  any  right  to  be  heard,  but  rather  a  denial  of  a  right 
to  appeal ;  they  implied,  in  other  words,  that  the  only  functional  value 
of  formal  intervention  is  that  it  carries  with  it  the  right  to  appeal. 

Though  the  right  to  a[)peal  or  otherwise  seek  review  of  agency 
action  may  carry  with  it  the  right  to  intervene,''"'  the  grant  of  inter- 
vention cannot  in  itself  create  a  right  to  judicial  review.  The  funda- 
mental question  in  the  Steelworkers'  petition  for  review  was  not,  there- 
fore, only  whether  an  intervenor  may  appeal,  but  whether  any  party 
other  than  one  subject  to  an  enforcement  order  may  appeal. 

Jnrisdictif)n  to  review  FTC  orders  is  conferred  by  section  5(c)  of 
the  b\(kTnl  Trade  Conunission  Act  ''""'  and  the  virtually  identical  section 
11(c)  of  the  Clayton  Act.'""^  Section  11(c),  which  governed  the 
Kennec(>tt  proceedings,  provides : 

Any  person  recjuired  by  such  order  of  the  commission  or 
board  to  cease  and  desist  from  any  such  violation  may  obtain 
a  review  of  such  order  in  the  court  of  appeals  of  the  United 
States  for  any  circuit  within  which  such  violation  occurred  or 
within    which    such   person   resides   or   carries   on    business 


In  the  Senate  debate  on  the  FTC  Act,  it  was  twice  proposed  that 
section  .S  be  amended  to  allow  a  complaining  party  to  obtain  judicial 
review  of  dismissal  of  his  complaint,*^"''  but  the  amendment  was  ex- 

""1  See  notes  39-44  supra  &  accompanying  text. 

"02  15  U.S.C.  § 45(c)  (1970).  The  provision  has  been  characterized  as  one  of 
the  narrowest  provisions  for  review  of  administrative  action.  3  K.  Davis,  supra 
note  23,  §22.03,  at  214. 

003  15  U.S.C.  §  21(c)   (1970). 
694  Id. 

^^6  See  51  Cong.  Rec.  13,045,  13,053   (1914). 
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presssly  rejected  in  favor  of  the  present  provision. ^^^  Senator  Cum- 
mins, an  opponent  of  the  more  liberal  provision  for  review,  summarized 
his  objections  as  follows : 

The  commission  is  intended  to  enforce  the  law  for  the  public 
welfare.  It  is  not  intended  to  try  cases  bctzvcen  individuals 
engaged  in  business.  If  you  make  the  commission  simply  the 
original  trial  court  as  between  individuals  who  may  be  inter- 
ested in  unfair  practices  in  trade,  you  will  have  destroyed,  in 
my  judgment,  absolutely  its  usefulness  as  a  public  instru- 
mentality for  the  purposes  of  correction.""' 

It  would  appear,  then,  that  the  restrictive  provision  for  review  was  in- 
teniled  to  prevent  the  Commission  from  becoming  a  forum  for  private 
disputes  largely  involving  competitors.  It  was  early  held  that  review 
of  an  enforcement  order  under  the  FTC  Act  and  the  Clayton  Act  was 
available  only  to  a  party  subject  to  the  order."'-'**  Recourse  to  the  legis- 
lative history  does  not  resolve  the  question  whether  the  intent  to  deny 
revirw  extended  beyond  private  parties  engaged  in  competition  with 
respondents  to  encompass  groups  which,  like  SOUP  and  the  Steel- 
workers,  assert  the  interests  of  large  segments  of  the  public.  Congress 
in  1014  apparently  assumed  that  the  Commission  would  adequately 
represent  the  interests  of  the  public,  the  sort  of  assumption  courts  today 
are  increasingly  willing  to  question."''''  The  recent  phenomenon  of 
publii:  interest  intervention  could  hardly  liave  been  foreseen  in  1914, 
nor,  for  that  matter,  could  a  case  like  Kcnnccott,  where  the  "private" 
party  asserting  a  right  to  review  dismissal  of  a  complaint  was  a  union 
representing  the  interests  of  its  one  and  one-quarter  million  members. 
An  explicit  grant  of  review  to  one  class,  without  more,  does  not 
imply  denial  to  all  other  classes.'^""  The  Supreme  Court  has  stated  that 
"only  upon  a  showing  of  'clear  and  convincing  evidence'  of  a  contrary 
legislative  iuicnt  "hould  the  courts  restrict  access  to  judicial  review."  '"^ 
Absent  such  evidence,  the  provisions  for  review  under  the  Adminis- 
trative Procedure  Act  "^"^  would  apply  to  any  third  party  not  clearly 
denied  review. ''"^     The  vagueness  of  the  legislative  history  will,  of 

^86  7f_  13,318.  In  tlie  subsequent  debate  on  the  Clayton  Act,  a  similar  amend- 
ment was  offered,  id.  14,223-24,  but  replaced  at  once  with  the  present  provision.  Id. 
14,224. 

COT/,',  13,316  (emphasis  supplied). 

608  v^-holcsale  Grocers'  Ass'n  v.  FTC,  277  F.  657  (5th  Cir.  1922). 

^^^S>e  notes  7-12,  94-113  snfra  &  accompanying  text. 

700  Si  c  id. 

701  Al.bott  Laboratories  v.  Gardner,  387  U.S.  136,  141   (1967). 

702  5   J.S.C.  §§701-06  (1970). 

703  These  provisions  have  been  held  to  apply  to  respondents  seeking  review  of 
FTC  actions  other  than  cease-and-desist  orders;  the  appropriate  forum  was  said 
to  be  the  c.istrict  court.  See,  e.g.,  Robertson  v.  FTC,  415  F.2d  49  (4th  Cir.  1969)  ; 
Rettinger  \.  FTC,  392  F.2d  454  (2d  Cir.  1968).  It  would  appear  that  third  parties 
appealing  fimilar  orders  under  the  APA  would  be  relegated  to  the  district  court. 
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course,  make  the  determination  of  which  parties  should  be  allowed 
review  a  diffKuIt  one,  particularly  in  cases  where  "public"  and  "private" 
interests  are  difficult  to  distinguish.^"*  One  possible  pattern,  however, 
seems  clear:  those  parties,  such  as  competitors,  asserting  a  direct 
economic  interest  in  the  proceeding  might  be  denied  review  in  favor 
of  those  asserting  interests  .shared  by  large  segments  of  the  public. 
Under  this  analysis,  there  would  be  no  reason  to  deny  third  parties 
review  of  con.sent  orders,  as  distinguished  from  enforcement  orders  re- 
sulting from  adjudication,  even  though  the  party  subject  to  the  former 
waives  his  right  to  review.'"'^  Moreover,  review  would  not  turn  upon 
whether  one  had  participated  in  the  Commission  proceedings  below."' 
Participation  in  FTC  proceedings  by  third  parties  asserting  broad 
interests  and  claiming  extensive  procedural  privileges  and  appellate  re- 
view is  a  very  recent  phenomenon  which  has  been  so  far  confined  to  the 
Campbell,  Firestone,  and  Kennecott  cases.  The  extent  to  which  review 
should  be  denied  such  parties  should  be  clarified  by  Congress,  particu- 
larly in  light  of  the  proposed  Consumer  Protection  Agency,  which  would 
he  enabled  to  participate  as  of  right  in  formal  adjudicative  pro- 
ceedings.^"^ 

Thus  SOUI',  Inc.  v.  1-TC.  X".  24.476  (IJ.C.  Cir.,  f.lc.l  July  24,  1970).  an  aUcinpt 
vi  a  third  party  to  appt.il  from  a  consiiit  (irilcr,  was  prupcrly  before  a  court  of 
appeals,  uliile  liiited  Stceiwurkers  v.  I-TC,  No.  24.6_'9  (D.C.  Cir.,  lilcd  .Scitt.  15, 
1970).  should  have  l)een  bnniRht  in  a  district  court.  If  the  old  holding  in  Wholesale 
Groceis'  .\ss'n  v.  l'"l'C,  277  ]•'.  657  (5th  Cir.  1922),  that  only  a  party  subject  to  a 
ce.ise-and-dcsist  or  other  enforcement  order  may  apjieal.  were  rcaffirincd,  third  parties 
•miglit  meet  the  AIW's  reqiiireineiit  of  being  "adversely  alTectcd  or  aggiieved"  (/nly 
in  that  rel.itively  .>-ni.i!i  class  of  cases  in  which  an  enforcement  order  is  not  being 
challeiigeil.  'I'lie  trade  as.sociatinii  in  llhulrsaic  (irociis  included  respondint^  who 
had  kcjiiglit  review  on  their  ciwn  inili.itive  of  the  cease  and-desist  order  the  association 
sonj-dil  to  challenKc;  the  .shopkeeper  in  I-'TC  v.  Klesner,  280  U.S.  19  (1929),  was  a 
comielitor,  and  the  dispute,  as  Justice  lir.indeis  noted,  280  U.S.  at  28,  was  "essentially 
I)rivatc  in  its  nature"— the  sort  of  dispute  Senator  Cunnnins  wished  to  exclude  from 
the  FTC.  iVt'  notes  695-97  sufira  &  acconiprmyiiig  text.  Neither  these  cases  nor 
the  legislative  history  of  tlic  provisions  for  review  clearly  forecloses  either  the  Com- 
mission's complaint  counsel  or  a  public  interest  intcrvenor  from  obtaining  review. 
.As  a  i>raclical  matter,  complaint  counsel  will  hold  his  peace  once  the  Commission 
has  decided  against  him  if  the  Commission  had  so  decided  in  Kennecott,  a  group 
like  the  Steelworkcrs  would  have  been  the  only  party  with  an  incentive  to  seek 
review.  If  it  is  held  that  such  groups  may  obtain  review  under  the  provisions  of  the 
organic  act  or  tl;e  Clayton  Act,  the  appropriate  forum  would  of  course  be  the  court 
of  aripeals.  If  the  right  to  appeal  were  grounded  on  the  APA,  it  might  be  argued 
on  the  basis  of  Robcrtsun  and  Rcttingcr  (neither  of  which  dealt  with  cease-and-desist 
orders)  that  the  court  of  competent  jurisdiction  is  the  district  court.  It  would  seem 
anomolous.  however,  to  have  respondents  appeal  enforcement  orders  to  a  court  of 
appeals  and  other  parties  ai)peal  to  a  district  court  (where  the  respondent  almost 
certainly  would  move  to  intervene).  Cf.  Foti  v.  Immigration  &  Naturalization  Serv., 
375  U.S.  217  (1963);  Environmental  Defense  Fund  v.  Hardin,  428  F.2d  1093,  1099 
(D.C.  Cir.  1970)  ;  L.  Jaffe,  supra  note  33,  at  422.  This.  Comment  agrees  with  Pro- 
fessor JafTe's  conclusion:  "I  would  strive  to  the  greatest  extent  possible  to  consolidate 
review  in  a  single  court."    Id. 

704 


Cf.  notes  533-47  supra  &  accompanying  text. 
705  16  C.F.R.  §2.33  (1971). 
'0"  Cf.  notes  39-44  supra  &  accompanying  text. 
707  See  notes  306-21  stipra  &  accompanying  text. 
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4.  Funding  Public  Participation 

Plowever  the  Commission  or  the  court  may  expand  the  scope  of 
participation  to  be  afforded  third  parties  in  FTC  proceedings,  the  prac- 
tical problem  of  funding  must  be  confronted. '^"^  In  Firestone  the  Com- 
mission, to  the  extent  it  felt  its  statutory  authority  permitted,  allowed 
SOUP  to  proceed  in  forma  pauperis.'"^  The  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  subsequently  denied  SOUP's  motion  to 
proceed  in  forma  pauperis  on  appeal,  on  the  ground  that  the  in  forma 
pauperis  statute  ''^°  comprehends  only  natural  persons,  and,  even  if  it 
does  apply  to  a  corporation,  its  individual  members  must  lack  the  means 
to  pay  the  costs  involved/"  One  judge  dissented  from  the  order,  main- 
taining that  the  statutory  language  does  comprehend  corporations  and 
that  to  require  evaluation  of  the  personal  financial  resources  of  each  of 
a  corporation's  members  would  disregard  the  corporate  form,  impose  an 
unnecessarily  time-consuming  burden  on  the  court,  and  discourage  non- 
indigent  individuals  unwilling  to  assume  personal  liability  for  costs  from 
joining  corporations  that  might  bring  suits  to  promote  the  public 
interest.'^" 

It  is  the  current  policy  of  the  FTC  to  provide  counsel  for  indigent 
respondents,  including  corporations.^'^  If  one  criterion  l\)r  permitting 
a  third  party  to  participate  in  a  proceeding  is  the  adequacy  of  repre- 
sentation of  its  interest  J)y  existing  parties,  then  perhaps  counsel  should 
be  provided  indigent  parties  whose  interests  would  otherwise  be  in- 
adequately represented.  The  tentative  standards  for  intervention  ad- 
vanced in  Firestone  "'*  emphasize  the  potential  contribution  an  applicant 
might  make  to  the  proceeding.  An  indigent  applicant  asserting  an 
otherwise  inadequately  represented  interest  obviously  promises  to  con- 
tribute little,  standing  alone.  If  that  applicant's  interest  were  effectively 
articulated  by  counsel,  the  potential  contribution  would  be  substantially 
increased.  If,  however,  the  Commission  itself  were  to  provide  counsel 
to  such  indigent  applicants,  it  would  have,  perhaps,  too  much  control 

''OS  See  notes  289-321  supra  &  accompanying  text.  Tlie  following  assessment  of 
the  cost  to  the  Commission  of  participation  in  hearings  gives  some  suggestion  of  the 
financial  burden  on  intervenors ; 

It  is  estimated  tliat  it  costs  the  Commission  approximately  $1,000  per 
day  of  trial.     This  docs  not  include  the  cost  of  preparation,  briefing,  time 
spent  writing  the  initial  decision,  etc. 
Jitter    from    Joachim    Volhard,    Office    of    FTC    Commissioner    Maclntyre,    to    the 
University  of  Pennsylvania  Laiv  Review   (undated),  on  file  in  Biddle  Law   Library, 
Univ.  of  Pa.  Law  School. 

'*»»  Firestone  Tire  &  Rubber  Co.,  3  Trade  Reg.  Rep.  1119,519  (FTC  1971). 
"0  28  U.S.C.  §  1915(a)    (1970). 

'"SOUP,  Inc.  V.  FTC,  5  Trade  Reg.  Rep.  1173,660  (D.C.  Cir.,  July  27.  1971) 
(order  denying  motion  to  proceed  in  forma  pauperis). 
712 /d. 

713  American  Chinchilla  Corp.,  [1967-1970  Transfer  Binder]  Trade  Reg.  Rep. 
n  19,059  (FTC  1969).  Sec  Comment,  Trumpets  in  the  Corridors  of  Bureaucracy: 
A  Coming  Right  to  Appointed  Counsel  in  Administrative  Adjudicative  Proceedinas 
18  U.C.L.A.L.  Rev.  758,  766-67  (1971). 

71*  Notes  658-59  supra  &  accompanying  text. 
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over  detennining  whether  their  interests  were  worthy  of  representation 
and  how  staff  counsel  should  present  their  cases.  Alternative  approaches 
might  better  insure  independent  control  of  such  applicants'  cases. "''* 
Short  of  providing  counsel,  the  Commission  could  take  other  steps 
to  alleviate  the  financial  burden  on  indigent  intervenors.  It  could,  as  it 
did  in  Camphcll,''^'^  provide  a  free  transcript  and,  as  in  Firestone,''^"  re- 
quire the  intervcnor  to  file  one  copy  of  its  documents  rather  than  the 
twenty  or  twenty-five  now  required. '^'^  In  Firestone,  SOUP  requested 
that  the  Commission  pay  travel  expenses,  living  expenses,  and  per  diem 
fees  for  its  witnesses.  The  Conmiission  declined  to  rule  on  the  request, 
pending  a  determination  by  the  Comptroller  General  on  its  statutory 
authority  to  make  such  payments.  Chairman  Kirkpatrick  requested  a 
ruling  from  the  Comptroller  General  on  the  matter.^'®  At  this  writing, 
no  ruling  has  yet  been  made.  Commissioner  Jones  has  suggested  that 
these  expenses  be  considered  necessary  to  the  conduct  of  the  Commis- 
sion's proceedings,^^"  as  are  expenses  of  complaint  counsel  and  Com- 
mission witnesses. '^■^ 

D.  Federal  Agencies  Regulating  Pozver  Generation 

Federal  regulation  of  the  generation  of  energy,  primarily  electricity, 
is  an  extremely  complex  and  highly  technical  matter.  The  problems 
that  arise  stem  from  both  the  nature  of  the  subject  matter  and  the 
multiplicity  of  regulatory  bodies  at  various  governmental  levels  charged 
with  rcsponsibilily  for  dilTerent,  or  even  identical,  subject-matter  regu- 
lation. Depending  upon  the  energy  .source  used,  the  generation  of 
electric  power  may  be  federally  regulated,  in  some  aspects,  by  two 
agencies,  tiie  I"'ederal  Power  Conmiission  and  the  Atomic  Energy  Com- 
mission. The  regulatory  schemes  of  both  agencies  in  this  area  are 
premised  on  congressional  grants  of  licensing  power  over  the  construc- 
tion and  operation  of  generating  facilities, ^^"'  each  agency  having  respon- 
sibility for  implementing  a  broad  but  not  unlimited  set  of  federal 
policies."^ 

Public  participation  in  the  decisionmaking  procedures  of  the  two 
agencies  has  developed  independently  of  their  common  concern  with 

~^'' Sec  notes  285-88  su[>ra  &  accompanying  text. 

TKi  Brief  for  Petitioner  at  14,  SOUP.  Inc.  v.  FTC,  No.  24,476  (D.C.  Cir.,  filed 
July  24,  1970).  .  .         v 

"'"  I'ircit'jDc  Tire  &  Rubber  Co.,  3  Trade  Reg.  Rep.  If  19,519  ^TTC  1971) 

Tif^Scc  16  C.F.R.  §  4.2(c)    (1971). 

Tin  Letter  from  FTC  Chairman  Kirkpatrick  to  Comptroller  General  Staats  Mar. 
17,  1971,  copy  on  file  in  Biddle  Law  Library,  Univ.  of  Pa.  Law  School 

^i»Sce  15  U.S.C,  §42  (1970). 

721  Letter  from  FTC  Commissioner  Mary  Gardiner  Jones  to  Comptroller  General 
Staats,  Mar.  17,  1971,  copy  on  file  in  Biddle  Law  Library,  Univ.  of  Pa.  Law  School 
Cf.  Lazarus  &  Onek,  supra  note  19,  at  1100. 

■122  See,  e.g.,  16  U.S.C.  §  797(e)    (1970);  42  U.S.C,  §  2133(a)    (1970) 

leasee,  e.g.,  16  U.S.C.  §  797(c)    (1970);  42  U.S.C.  §2013   (1970). 
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the  regulation  of  power  generation.  The  following  discussion  treats 
each  agency  separately  for  this  reason.  At  the  same  time,  however, 
each  discussion  will  emphasize  the  licensing  of  power  generating  facili- 
ties, and  these  discussions  will  be  followed  by  a  joint  discussion  focusing 
on  this  subject.  Two  reasons  support  this  approach.  First,  public  con- 
cern has  singled  out  this  activity  of  the  agencies  in  recent  years,  and 
thus  provides  sufficient  data  to  suggest  problems  and  trends  within  the 
agencies.  Second,  most  recent  criticism  of  such  regulation  has  been 
directed  at  the  multiplicity  of  regulatory  agencies  at  the  state  and  federal 
level  charged  with  responsibility  for  licensing  power  plants,  the  com- 
plexity thus  injected  into  the  decisionmaking  process,  and  the  conse- 
quent difficulties  presented  to  those  wishing  to  participate  in  the 
agencijs'  Wanning  and  licensing  decisions.  Recent  proposals  for  im- 
])roving  the  decisionmaking  process  would  merge  the  agencies  involved, 
mstituting  a  consolidated  system  of  licensing  under  federal  authority 
(one-stop  licensing)  and  formal  long-range  planning."-*  Such  pro- 
fosals  carry  broad  implications  for  the  future  role  of  public  participa- 
tion, and  therefore  warrant  separate  treatment. 

1.  Federal  Power  Commission 

Certificates  authorizing  the  construction  and  operation  of  hydro- 
electric facilities  are  granted  by  the  Federal  Power  Commission  for  pe- 
riods of  up  to  fifty  years.''"  As  of  this  time  none  of  the  certificates 
gi  anted  by  the  FPC  has  expired.""  Consequently,  and  in  contrast  to 
th^  FCC's  emphasis  on  frequent  review  of  broadcasters'  licenses  to  use 
tho  public  airways,"^  challenges  by  members  of  the  public  to  the  way 
in  which  certified  facilities  have  been  operated  have  been  narrowly 
lin'ited,  occurring  only  in  carefully  circumscribed  ratemaking  proceed- 
ings."® 

-2-1  Sec  text  accompanying  notes  918-21,  926-30  injra. 

"!5  16  U.S.C.  §799  (1970). 

^26  Interview  with  James  Michael,  Center  for  the  Study  of  Responsive  Law, 
Washington,  D.C.,  in  Washington.  D.C.,  Sept.  27,  1971. 

'27  See  text  accompanying  notes  325,  22)7  supra. 

'  28  A.  recent  instance  of  public  interest  intervention  before  tlie  TPC  ofcurrcd  in 
Gulf  Oil  Corp.,  No.  CI64-26  (FPC  1972),  a  proccedipg  \q  ann-iul  a  certificate  of 
publii-  convenience  and  necessity  grantee}  Gulf  fof  t|ic  snh:  of  4,4  irillion  cubic  fi-et 
of  gas  to  Te.xas  Eastern  Transniisiion  Coriii^l'iUi""  w\\\er  a  vvarranly  contract. 
SOUP,  the  Washingtqi]^  Urban  J-eagHt,  hiC  ;m(l  id  lUillties  xytro  grimed  inlcrvention 
under  §15(a)  of  fhe  7?^tHr;>l  P&s' Act,  }5  p,S.p.  §717n  d^"").  Coni.loring  the 
I>osili.)n  taken  by  all  but  one  of  the  iiltPfVCuinK  ftllii|ii'S,  lilCy  argued  tliat,  if  granted, 
the  aiiiendnicnt  would  "ultimately  cost  tho  fwn^nUtiK  |Hibl|c  in  pjccess  of  $160  million" 
and  tlat  Gulf  should  therefore  be  lipJ4  {yj  hu  pfiajpat  cqiitract.  Peiitioncrs'  Motion 
for  Ei.icrgency  Reli«f  at  5,  SOUP.  Inc.  y,  F^'C  Np,  73-110.5  iUC-  Cir..  filed  Feb.  4, 
1972).     The  issue  presented   m  tllp   \^pn|f||i^  (of   jimcrflC'Ky   \if\]fi  was   ''(tJo   what 


extent  does  the  public  interest  reqjijire  ^lip  iiqnini'8>i.ftlV  |9  inillH'CJj^tply  provide  ipler- 


[see  18  C.F.R.  §§  1.15(b).  .17(b),  .26(c).  .29(e)    (1971)],  irrespective  of  intervenors' 
indigent  status?"    Id.     SOUP  and  the  Urban  League  argued  that  they  were  "not 
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Initial  certification  of  new  facilities  has  been  a  more  active  area. 
As  will  appear  below,  the  FPC  has  been  liberal  in  admitting  members 
of  the  public  to  such  hearings  so  long  as  they  wish  to  address  matters 
the  agency  considers  its  responsibility.  But  when  efforts  have  been 
made  to  invoke  judicial  review,  and  subsequently  to  force  the  agency 
to  broaden  its  vision  to  encompass  previously  imexplored  consequences 
of  its  certification,  resistance  has  been  frequent. 

Despite  the  FPC's  apparent  ac(|uiescence  to  participation  at  the 
hearing  stage,  few  members  of  the  public  have  exercised  the  opportunity, 
and  the  number  is  smaller  yet  if  participation  by  competitors  who  have 
a  substantial  economic  stake  in  the  outcome  is  excluded.  Traceable  to 
the  high  cost  of  presenting  an  effective  case  in  proceedings  which  are 
inherently  complex  and  extraordinarily  long,  this  pattern  has  a  number 
of  potentially  unsatisfactory  consequences.  The  agency  attempts  to 
limit  the  number  of  factors  it  must  take  into  account  in  working  out 
the  "public  interest."  Those  participants  able  to  afford  participation 
and  then  gain  attention  for  issues  otherwise  avoided  by  the  agency  are 
extremely  few.  P.ecause  of  this,  tiie  agency  may  often  fail  to  consider 
the  full  range  of  issues  relevant  to  the  pul;lic  interest.  lUit  even  whore 
it  does  c«)nsiiler  these  issues,  the  agency's  perspective  may  be  confined 
to  the  narrow  interests  of  the  rare  intirvenor.  l-"u!Ier  consideration  is 
not  necessarily  better  consideration,  when  tlie  [)otential  for  limited  or 
skewed  pcrspecti\es  is  so  great.  Moreover,  the  effectiveness  of  judicial 
review  as  a  prod  on  agency  action  is  al:,o  reduced,  when  there  is  only 
infrequent  intervention  by  narrowly  interested  groups. 

The  I'cderal  Tower  Act  (FPA)  ""  and  the  Natural  Gas  Act 
(NGA)  '■'"  are  the  basic  sources  for  the  regulatory  authority  of  the 
Federal  Power  OMiimission.""  The  FPC's  jurisdictional  responsibility 
under  each  has  been  expanded  judicially  over  the  years  and  is  formu- 
lated somewhat  tlifferentiy  in  each,  as  will  be  shown  below.  Rules 
governing  participation  in  F'PC  proceedings  under  these  Acts  are,  how- 
ever, identical  in  at  least  two  respects.  First,  both  statutes  make  par- 
ticipation discretionary  with  the  Commission: 

In  any  proceeding  before  it,  the  Commission,  in  accordance 
with  such  rules  and  regulations  as  it  may  prescribe,  may  admit 


attempting  to  proceed  as  paupers  in  the  conventional  sense,  but  rather  that  they 
should  receive  financial  relief  in  line  wilh  their  status  as  recognized  public  interest 
intervenors."  Id.  9-10;  cf.  notes  709-12  supra  &  accompanying  text  The  motion 
was  denied  on  Mar.  9,  1972,  and  the  hearing  examiner  has  not  yet  reached  a  decision 
on  the  merits.  Teleplione  interview  with  Stuart  Bluestone,  Institute  for  Public 
Interest  Rci)rcscntation,  Washington,  D.C,  May  30,  1972. 

720  16  U.S.C.  §§791a-825r  (1970). 

"0  15  U.S.C.  §§717-717w  (1970). 

731  "The  Federal  Power  Commission  has  certain  specified  duties  under  other 
statutes,  but  most  of  the  Commission's  time  and  other  resources  are  consumed  in  the 
administration  of  tlie  two  basic  Acts."  Responses,  supra  note  30,  at  89.  For  an 
exhaustive  compilation  of  other  statutes  defining  the  powers  and  duties  of  the  FPC 
see  FPC,  Federal  Powek  Act  61-156  (1970). 
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as  a  party  any  interested  State,  State  commission,  munici- 
pality, or  any  representative  of  interested  consumers  or  secu- 
rity holders,  or  any  competitor  of  a  party  to  such  proceeding, 
or  any  other  person  whose  participation  .  .  .  may  be  in  the 
public  interest."'^ 

Second,  in  furtherance  of  a  policy  of  close  cooperation  with  state  regu- 
latory commissions, ^^^  the  Commission  has  promulgated  rules  which 
give  any  interested  state  commission  an  absolute  right  to  intervene  in 
any  proceeding,^^*  relegating  all  other  intervenors  to  the  status  of  peti- 
tioners for  the  opportunity  to  intervene."'' 

a.  T/iu  Nc'ural  Gas  Act 

Under  the  NGA  the  Commission  is  empowered  to  regulate  natural 
jras  companies  engaged  in  interstate  transportation,  or  sale  for  resale,  of 
natural  gas.'^^®  This  power  is  exercised  by  certification  of  new  fnrilitics, 
legulation  of  producer  and  pipeline  rales,  and  regulation  of  accounts, 
records,  and  securities."^  Applicants  for  proposed  facilities  must  be 
granted  construction  certificates  by  the  FI'C.  if  it  finds  them  "recjuired 
by  the  present  or  future  public  convenience  and  necessity,"  "*  but  "such 
reasonable  terms  and  conditions  as  the  public  convenience  and  necessity 
may  require"  may  be  imposed.""  Before  the  grant  of  such  a  certificate, 
notice  "to  all  interested  parties"  and  a  hearing  are  mandatory,'^***  even 
though  participation  in  that  hearing  is  said  in  the  statute  to  be  dis- 
cretionary.^^^ 

Certification  proceedings  under  the  NGA  have  not  been  major 
battlegrounds.    As  has  been  observed: 

Principal  reasons  for  [the  lack  of  controversy  in  NGA  certi- 
fications compared  to  FPA  certifications  discussed  below]  in- 
clude the  fact  that  a  great  number  of  the  major  natural  gas 
pipeline  facilities  were  constructed  throughout  the  United 
States  under  the  spur  and  necessity  of  war-time  needs  or 
postwar-time  recovery  conditions.  Secondly,  during  both 
periods,  public  need  for  gas  utility  facility  development  was 
not  questioned.     Third,  the  emergence  of  environrnental  pro- 

■32  16  U.S.C.  §82Sg(a)   (1970) ;  accord.  15  U.S.C.  §717n(a)    (1970). 

•!33i8  C.F.R.  §  1.37(a)    (1971). 

"■«  Id.  §  1.37(f)  ;  see  id.  §  1.8(a)  (1).    ' 

"5W.  §  1.8(a)  (2). 

7  16  15  U.S.C.  §  717(b)   (1970). 

"7/rf.  §§717c,  f,  g,  k. 

naid.  §7l7f(e). 

739  Id. 

ittld.  §7l7f(c). 
7*'/rf.  §7l7n. 


385 


816         UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEW         [Vol.120 702 
tcction  as  a  great  goal  of  our  society  is  of  relatively  recent 

742 

origin. 

The  pressure  on  the  FPC  to  admit  nongovernmental  participants 
during  the  periods  of  greatest  construction  came  from  producers  of 
competing  fuels  and  the  litigation  surrounding  those  efforts  to  intervene 
constituted  an  important  chapter  in  the  judiciary's  expansion  of  the 
role  of  the  public  participant.^'^  The  FPC  consistently  denied  that  the 
NGA's  mandate  to  regulate  to  further  the  "public  convenience  and 
necessity"  required  the  agency  to  consider  the  impact  of  its  regulation 
of  natural  gas  facilities  on  competing  fuel  industries.  The  reasoning, 
generally  sustained  by  the  courts,  was  succinctly  stated  in  Alston  Coal 
Co.  V.  FPC,''**  a  ratcmaking  proceeding: 

[T] he  purpose  of  those  provisions  .  .  .  relating  to  rates  and 
prices  .  .  .  [vv'as]  to  protect  the  consuming  public  against 
exorbitant  and  excessive  charges  ....  [T]he  Commission 
must  .  .  .  fix  a  rate  which  will  yield  a  fair  return  .... 
The  effect  of  a  gas  rate  upon  a  competing  industry  fuel  is  not 
a  factor  which  .  .  .  the  Commission  may  consider  .... 
It  follows  that  petitioners  did  not  have  the  right  .  .  .  to  inter- 
vene for  the  purpose  of  establisiiing  the  ccononn'c  effect  a, 
reduction  in  gas  rates  would  have  ujwn  the  coal  industry. ^^"^ 

This  was  not,  of  course,  the  end  of  the  matter.  In  National  Coal 
Association  v.  FPC,  "'"  the  court  decided  that  it  was  appropriate  to 
allow  competitors  judicial  review  of  NGA  certification.  Apparently 
taking  a  somewhat  different  view  of  congressional  intent  than  was  ex- 
pressed in  Ahtov  Coal,  the  court  decided  that  all  persons  who  would 
have  a  recognized  right  to  oI)tain  judicial  review  of  a  Commission  order 
should  be  allowed  to  participate  initially  in  the  certification  hearings. 

[TJhere  arc  some  persons  who  have  a  right  to  participate  in 
Commission  proceedings  and  some  who  do  not.  We  think  it 
clear  that  any  person  who  would  be  "aggrieved"  by  the 
Commission's  order,  such  as  a  competitor,  is  also  a  person 
who  has  a  right  to  intervene.  Otherwise,  judicial  review, 
which  may  be  had  only  by  a  party  to  the  proceedings  before 
the  Commission  who  has  been  "aggrieved"  by  its  order, 
could  be  denied  or  unduly  forestalled  by  the  Commission 
merely  by  denying  intervention.^'*^ 

^■•2  Nassikas,  Public  Parlicif>alion  in  Locating  Facilities,  88  PuB.  Util.  Fort- 
Sept.  16,  1971,  at  108,  109. 

''■'^  Sec  text  accompanying  notes  33-120  supra. 

Ti*137  F.2d  740  (lOtii  Cir.  1943). 

Ti^'Id.  at  741-42. 

7«191  F.2d  462  (D.C.  Cir.  1951). 

T*T  Id.  at  467.  See  IS  U.S.C.  §717r(b)  (1970);  Juarez  Gas  Co.  v.  FPC,  375 
F.2d  595  (D.C.  Cir.  1967).  See  also  Virginia  Petroleum  Jobt)ers  Ass'n  v.  FPC, 
265  F.2d  364,  368  (D.C.  Cir.  1959) ;  Mississippi  River  Transmission  Corp.,  39 
F.P.C.  486  (1968) ;  Consolidated  Gas  Supply  Corp.,  39  F.P.C.  38  (1968). 
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With  some  practical  justification/^^  a  distinction  between  certification 
and  rateniaking  proceedings  has  been  retained.  Because  both  the 
judicial  review  and  hearing  participation  provisions  in  the  NGA  apply 
to  all  proceedings  under  that  Act/*"  there  seems  no  firmer  ground  upon 
which  to  place  the  distinction  than  assumptions  or  conclusions  con- 
cerning congressional  intent.  As  a  consequence  of  the  distinction,  the 
history  of  public  participation  under  the  National  Gas  Act  remains  of 
hiterest  primarily  for  the  judicially  developed  theory  of  intervention  as 
of  right  rather  than  for  its  practical  consequences  within  the  FPC. 

Public  participation  in  fact  has  been  allowed  fairly  freely.  Using 
its  statutory  grant  of  discretion  to  allow  intervention,  the  FPC,  with 
judicial  approval,  has  allowed  coal  companies  to  intervene  in  ratcmaking 
proceeding's. '^°  Furthermore,  competitors  have  found  the  door  almost 
completely  open  to  intervention  in  ratemaking  proceedings,  despite  the 
supposed  principle  of  intervention  by  competitors  only  to  serve  the 
public  interest. ^^^  Finally,  the  FPC  has  several  industry  advisory 
committees, ^^"  which  "perform  some  valuable  services  in  keeping  the 
Commission  informed  about  many  developments  and  in  making  useful 
suggestions  on  policy  matters."  ^°^ 

Nevertheless,  National  Coal  presents  a  significant  lesson.  The 
I'FC  had  not  in  fact  denied  intervention  to  the  coini)etitor  in  Nalioiial 
Coal,  but  instead  had  asserted  its  power  to  deny  intervention  as  one 
ground  supporting  a  denial  of  judicial  review."''*  A  possible  inference 
it  that  the  agency  was  more  concerned  ai)out  the  scope  of  the  issues 
to  be  considered  than  about  the  burden  of  the  additional  participant. 
This  suggestion  finds  support  in  the  reviewing  court's  abrupt  affirmance 
after  reciting  as  the  FPC's  "substantial  evidence,"  only  evidence  going 
afiirmatively  to  the  appropriateness  of  natural  gas  as  a  fuel.^^^  The 
conclusion  suggested  is  that  additional  parties  were  not  felt  objection- 
ab''e,  but  independent  inquiry  into  the  economic  conditions  of  the  coal 
industry  was. 

''**'  Professor  Jafte  suggests  that  "[i]ii  terms  simply  of  injury  it  is  liard  to  explain 
a  difference  in  standing  of  coal  interests  to  contest  a  decision  to  certify  new  gas  and 
one  to  price  it  so  as  to  increase  competition.  But  in  terms  of  effect  on  the  adminis- 
trative process  the  distinction  is  valid.  The  initial  decision  to  certify  new  {;as  is  taken 
once  and  for  all  and  is  nearly  irreversible.  Rates  can  be  changed;  tlicy  should  be 
flexi'ile  and  the  ratcmaking  process  not  too  cumbersome."  Jaffe,  Stamlhig  \o  Si^'Hre 
Jtidirial  Review:  Private  Actions,  75   Harv.  L.  Rjcy.  2SS,  376  n.7^    (1961). 

'"»9  15  U.S.C.  §§7l7b(c),  r(b)  .(197QJ.  ■■> 

'^^oSec  Atlantic  Seaboard  Corp.,  35  F.P.C.  158,  139  (\%tt\\  ci.  15  U.S.C.  §  7j7r 
(197C);   18  C.r.R.  §1.8(b)(3)    (1971).  '    t         r 

■J-'i  Fuels  Research  Council,  Inc.  v.  FPC,  374  F.M  8^3,  883  (7\\\  Cir.  1967). 
See  clso  United  Fuel  Gas  Co.,  28  F.P.C.  30  (1903)1  Nprtflprn  IsfatHral  Gas  Co., 
23  F.P.C.  708  (1960).  '  ' 

7r-2  Responses,  supra  note  30,  at  92.  •   , 

'fs/rf.  at  86.  *     .^,  ,„ 

"«^«  191  F2d  at  466-67.  .>■"<'',  •       _ 

■"i^Id.  at  467. 
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b.    The  Federal  Po7Vcr  Act 

Under  the  FPA  the  Commission  is  empowered  to  regulate  supplies 
of  electric  power  by  licensing  non-federal  hydroelectric  power  projects, 
rej^ulating  interstate  transmission  and  wholesale  rates  of  electrical 
energy,  and  regulating  the  securities  and  accounts,  and  the  mergers, 
consolidations,  and  ac(iuisitions.  of  conii)anies  subject  to  its  jurisdic- 
tion.'"^" The  Commission  is  not  re(|uircd  to  license  any  project,  but  in 
those  cases  in  which  it  chooses  to  grant  licenses  its  responsibility  is  not 
framed  in  the  tra<litionally  expansive  term  "public  interest."  Instead 
licenses  are  to  be  issued  in  accordance  with  an  elaborate  list  of  "condi- 
tions,"^" including  one  to  the  effect  that  the  project 

shall  be  such  as  in  the  judgment  of  the  Commission  will  be 
best  adapted  to  a  comprehensive  plan  for  improving  or  de- 
veloping a  waterway  or  waterways  for  the  use  or  benefit  of 
interstate  or  foreign  commerce,  for  the  improvement  and 
utilization  of  water-power  development,  and  for  other  ben- 
eficial public  uses,  including  recreational  purposes  .    .    .    ."" 

A  general  provision  adds  that  the  Conmiission  may  impose  conditions 
other  tiuin  tliose  listed  in  the  strUnte  if  it  wishes,^''''  presumably  only  so 
long  as  they  serve  some  purpose  implicit  within  the  Act. 

The  I'l'A  dot?  not  specifically  recjuire  a  hearing  before  the  grant 
or  denial  of  a  license. '""  The  Ninth  Circuit,  however,  has  held  that 
section  30.S  of  the  Act'""  implicitly  requires  a  hearing  prior  to  the 
granting  of  a  license.^"'-  Under  this  construction  the  procedures  of  the 
Adiuinistr.itive  Procedure  Act  are  automatically  incorporated.'"'^ 
Whether  acknowledging  this  as  a  proper  construction  of  the  FPA  or 
independently  determining  that,  for  reasons  of  its  own,  a  hearing  is 
api)ropriate,  the  FPC  has  apparently  adopted  the  practice  of  holding  a 

'•'■0  16  U.S.C.  §797  (1970), 
1-'-'  Id.  §8(iJ. 
'-^hl.  §8i)3ra). 
T'-o/rf.  §  803(g). 

..  .?-,°c"''^'''"F  TToccdurcs  for  procecdinRs  under  the  FPA  are  specified  generally  in 
irf.  §K25p,  winch  i>rovidcs  only  that  "[hjearinps  under  this  chapter  may  he  held  " 

lower  to  issue  licenses  is  conferred  on  the  Commission  by  id  S  797(e)"  which 
rc<|.nres  Kcn.ral  notice  hy  puhlication  and  specific  notice  to  "any  state  or  muli'icipalitv 
hN.ly  to  Ik-  ni.-rcMcd.-  „/^  §  797(f).  but  no  hearing  pursuant  to  that  notice.  Ser 
th,.   pn.vis.o.,5    for   i.rclmnnary   permits,   id.    §§  797(f),    798,    800.   nor   the    provisions 

^hc";;';;:;";!;  ;;';ic:;;:c."'-  ^^''''  '"'■'''  ^''  ^"'^''  ^  -^---nt  as  .lo^^^z 

In  «onli.-,st,   rcnudial  action  for  violation  of  conditions  imposed   in  a   licensP    in 

^"'  16  U.S.C.  §825b   (1970). 

^"2  Public   Util.  Dist.   Mo.   1    V.  FPC    242  F2H  fi7?    f^va    ta^u   /-•      1nr^^       ^ 
court  Herlarrd  that-  "Under  5  308  iut  La  7-  ^'^^  (9t*i  Cir.   1957).     The 

*re<,uired  by  .statute  to  be  deter.n^ned"    *         afS  n^""  '"^.  ^"  ''"''"  ^^^  ^  '"^"^r 
within  the  meaning  of  §  10O4  of  Tit^e  5  U  S  C  A  "  ^PP"''"""^  ^""^  ^"  ^S^^^cy  hearing' 

•«3  5f<r  5  U.S.C.  §554  (1970). 
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hearing  if  a  protest  is  filed  to  the  proposed  grant  of  a  Hcense.^"*  The 
former  explanation  is  unlikely,  for  if  a  requirement  of  a  hearing  on  a 
record  can  be  inferred  from  the  nature  of  the  license  provided  for  in 
the  FPA,  there  is  no  justification  for  making  the  hearing  conditional. 
In  any  event,  since  the  Commission  has  promulgated  no  rules  or  orders 
either  limiting  the  class  of  persons  who  may  protest  or  requiring  that 
protests  meet  any  objective  criteria,'"^  it  appears  that  hearings  are 
usually  held  before  the  grant  of  a  license,  and  intervention  is  freely 

allowed.  .        ,  Tca 

Participation  in  such  hearings  is  discretionary  with  the  agency, 
but,  as  under  the  certification  provisions  of  the  NGA,  the  opportunity 
to  participate  apparently  has  not  often  been  withheld.  That  the  FPC 
has  liberally  allowed  participation  may  fairly  be  inferred  from  the 
absexice  f  detailed  CAB-like  rules  governing  the  form  of  participation. 
Yet,  as  noted  at  the  beginning  of  this  section,  meaningful  citizen 
participation  before  the  agency  has  been  "sorely  lacking."  ^"  Further- 
more, interested  environmentalists  and  consumers  have  met  resistance 
that  has  caused  them  to  go  to  the  courts  for  help  in  forcing  the  FPC 
to  broaden  its  concept  of  its  responsibility.  Sccuic  Hudson  Prcscnv- 
tion  Conference  v.  FPC  '"*  is  the  leading  case  on  the  standing  of  con- 
servationists to  protect  aesthetic  and  environmental  interests  by  obtain- 
ing judicial  review,^""  forcing  the  FPC  lo  broaden  the  subject  matter 
under  consideration  in  its  licensing  hearings.  The  Second  Circuit 
found  that  the  Conference — "an  unincorporated  association  consisting 
of  a  number  of  non-profit,  conservationist  organizations"  ""  seeking  to 
present  relevant  data  in  opposition  to  the  proposed  construction  of  a 
hydroelectric  plant — had  standing  in  court  as  a  "party  .  .  .  aggrieved 
by  an  order  issued  by  the  Commission."  '^^  Although  the  Conference 
had  "sufficient  economic  interest  to  establish  [its]  standing,"  ""  the 
rourt  added  that  the  FPA  "seeks  to  protect  non-economic  as  well  as 
economic  interests,"''^  and  granted  standing  to  the  petitioners  on  the 
basis  of  their  non-economic  interests. 

In  order  to  insure  that  the  Federal  Power  Commission 
will  adequately  protect  the  public  interest  in  the  aesthetic,  con- 

''<i*See  18  C.F.R.  §§1.10,  4.32  (1970). 

^<i5See  id. 

706  16  U.S.C.  §825g(a)    (1970). 

'^'^  See  Responses,  suf'ra  imtc  30,  at  SS;  accord,  Hearings  on  S.  3134  &  S.  2514 
Before  the  Sitbcoiinii.  on  AdiiiinistratiTc  Practice  &  Procedure  of  the  Senate  Coinm 
on  the  Judiciary,  91st  Cong.,  2d  .Sess.  82  (1970). 

76S354  F.2(l  608  (2d  Cir.  1965),  cert,  denied,  384  U.S.  941   (1960). 

^09See  K.  Davis,  supra  note  23,  §22.19  (Supp.  1970). 

770  354  F.2d  at  611. 

.•,f  Vh-  ^\,"^"t:!p  v^"'''-??  ^^  ^-f,-^-  §^-^'-^^^  <^^^0^)-  ^'""'  ff'*dson  was  ini- 
TTQ?-  R7?7  /^o?n^'^-  J^'^  Parallel  provisions  under  the  NGA  are  found  at  IS 
U.bL.  §717r  (1970),  which  was  the  basis  for  National  Coal.    Sec  note  747  subra 

"2  354  F.2d  at  616.  ^ 

■'78  Id.  at  615. 
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scrvational,  and  recreational  aspects  of  power  development, 
1  those  who  by  their  activities  and  conduct  have  exhibited  a 
^        special  interest  in  such  areas,  must  be  held  to  be  included  in 

the  class  of  "aggrieved"  parties   ....     We  hold  that  the 

I'\^deral  Power  Act  gives  petitioners  a  legal  right  to  protect 

their  special  interests. ^^^ 

The  FPA  requires  that  as  a  condition  for  a  license,  a  "project  .  .  . 
shall  be  such  as  .  .  .  will  be  best  adapted  to  a  comprehensive  plan  for 
improving  or  developing  a  waterway  or  waterways  for  .  .  .  beneficial 
public  uses,  including  recreational  purposes  .  .  .  ."^^^  The  court 
thought  that  the  statute  "encompasses  the  conservation  of  natural  re- 
.sources.  the  maintenance  of  natural  beauty,  and  the  preservation  of 
historic  sites,"  "^"  and  remanded  the  case  with  instructions  that  the  FPC 
admit  and  consider  the  evidence  that  the  petitioners  sought  to  offer.''" 
The  court's  logic  on  the  standing  issue  has  been  criticized  for  being 
'Tilled  with  courageous  leaps  over  intellectual  chasms  that  might  never 
be  bridged""**  and  for  "fail[ing]  to  connect  the  injury  allegedly  suf- 
fered .  .  .  with  the  proposed  relief."  ^^^  Despite  its  technical  short- 
comings, however,  tlic  decision  clearly  shows  the  court's  increasing 
willingness  to  supervise  tl\e  V"PC  and  dictate  the  breadth  of  ifs  responsi- 
bility.'"" Apparently  Scenic  Hudson  considerably  expanded  the  subject 
matter  wliicii  the  VVC  must  consider  before  granting  a  license.  But  it 
siiould  be  noted  that  when  the  case  reached  the  court  of  appeals  for  the 
second  time,  FPC  consideration  of  the  impact  of  its  licensing  decision 
was  api)roved  on  a  record  that  slmwed  a  rather  limited  consideration 
of  tl'.e  effect  the  project  would  have  on  the  environment  and  of  the 

"'<;,/.  at  (>\G. 

■'-■'  h.  U..'^.C.  §  803(a)    (1970). 

'7G  354  F.2d  at  614. 

■'"'^  Id.  at  624.  Such  consideration  was  subsequently  mandated  by  the  Supreme 
Court  in  Udall  v.  Fl'C,  387  U.S.   128  (1967)    (the  High  Mountain  Sheep  case). 

The  test  is  whether  the  prujcct  will  be  in  the  public  interest.  And  that 
dctciininati'jii  c;iu  be  iiiailc  only  after  an  exploration  of  all  issues  relevant 
to  tlic  "public  interest,"  including  future  power  demand  and  supply,  alternate 
Sources  of  (lower,  the  public  interest  in  preserving  reaches  of  wild  rivers 
and  wilderness  areas,  the  preservation  of  anadromous  fish  for  commercial 
and  recreational  purposes,  and  the  protection  of  wildlife. 

Id.  at  4.50.  Under  these  decisions,  the  consideration  of  non-power  interests  and  the 
develoi'inent  of  a  full  record  are  inandatorv,  see  Comment,  Of  Birds,  Dees,  and  the 
FPC.  77  Vai.k  L.J.  117,  120  (1967),  and  the  FPC  has  recognized  this  obligation, 
see  35  Fed.  Reg.  18,958  (1970). 

Tlic  Second  Circuit  finally  upheld  the  granting  of  a  license,  finding  that  the 
Conimi';sion"s  action  complied  with  the  remand  and  was  supported  by  substantial 
evidence.  Scenic  Hudson  Preservation  Conference  v.  FPC,  453  F.2d  463,  470  (2d 
Cir.  1971)  (Scenic  Hudson  II). 

■7-8  K.  Davis,  supra  note  23,  §22.19,  at  775  (Supp.  1970). 

'^''9  Comment,  .Standing  of  Conservation  Organisations  to  Challenge  Federal 
Administrative  Action  in  Federal  Court.  12  B.C.  Ind.  &  Com.  L.  Rev.  637,  642  (1971). 

T80C/.  Tarlock,  Preservation  of  Scenic  Rivers,  55  Ky.  L.J.  745,  777  (1967). 
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available  alternatives  to  that  installation.''®^  In  fact,  the  issues  examined 
appear  to  have  been  limited  to  the  impact  of  the  one  project  rather  than 
a  "comprehensive  plan"  as  called  for  by  the  FPA,^^-  and  to  the  impact 
that  project  would  have  on  an  environment  limited  by  the  distance  from 
which  the  installation  could  be  seen,  as  a  scathing  dissent  pointed  out.^^' 
Although  the  public  participants  in  the  proceeding  included  only  nearby 
townships  and  groups  of  people  concerned  with  the  preservation  of  the 
Hudson  River,^**  the  impact  of  the  license  will  undoubtedly  extend  well 
beyond  that  area. 

c.  The  Public  Interest  and  the  Pozvcr  Commission 

If  public  participation  is  thus  limited  in  impact,  it  seems  appro- 
priate lo  consider  the  ways  in  which,  within  the  context  of  the  present 
federal  regulatory  structure,  the  deficiencies  may  be  remedied,  and 
whether  there  is  room  for  adaptation  of  public  participation  to  provide 
those  remedies. 

The  expense  and  technical  complexity  of  litigating  before  the  FPC 
is  recognized  by  the  Cummission  to  be  "a  very  jiractical  obstacle  to 
widespread  citizen  participation."  ''"■'■'  This  obstacle  was  judicially  noted 
in  Scenic  Hudson  in  responding  to  the  FPC's  fears  of  thousands  seek- 
ing intervention  and  review :  "Our  experience  with  public  actions  con- 
firms the  view  that  the  expense  and  vexation  of  legal  proceedings  is  not 
lightly  undertaken."  '^"  By  the  time  Scenic  Hudson  initially  reached 
the  Second  Circuit,  the  Conference  had  expended  $250,000,  with  the 
hearing  on  remand  still  awaiting.''"  Few  environmental  or  consumer 
groups  possess  the  resources  or  staff  to  present  such  technical  evidence 
as  possible  alternative  sources  of  electrical  energy,  the  effects  on  a 
river's  oxygen  caused  by  projects,  or  the  thermal  effects  on  fish."*"* 
Moreover,  the  difficulty  of  obtaining  engineers  or  other  (lualified  wit- 

T81453  F.2d  482-85  (Oakes,  J.,  dissenting).  C/.  Comment,  supra  note  777,  at 
121.  For  a  comprehensive  report  on  the  Ff'C  response  to  environmental  concern, 
see  50  FPC  Ann.  Rep.  4-5  (1970)  ;  Bagge,  The  Federal  Power  Commission,  11  B.C. 
Ind.  &  Com.  L.  Rev.  689,  719-20  (1970).    Sec  a/jo.  Responses,  J!(/>ra  note  30,  at  87. 

782  5f^  note  758  supra  &  accompanying  text.  The  court  appears  to  have  attached 
no  significance  to  tlie  fact  that  the  project  was  not  geared  to  "improving  or  developing 
a  waterway,"  as  16  U.S.C.  § 803(a)    (1970)  requires.    See  453  F.2d  at  467. 

T83  5-fC  453  F.2d  at  492   (Oakes,  J.,  dissenting). 

784  The  parties  and  intervenors  are  listed  at  453  F.2d  at  464-65 ;  354  F.2d  at  610. 

'"^5  Responses,  supra  note  30,  at  86. 

780  354  F.2d  at  617. 

787  Comment,  supra  note  777,  at  120. 

788  Kilzmiller,  Environmental  Preservation:  Organising  and  Protecting  Con- 
siMier  and  Conservation  Issues  in  an  Administrative  Proceeding,  in  Proceeuings  OF 
THE  Federal  Hearing  Examiners'  Seventh  Annual  Seminar  34,  50  (1969). 

The  Sierra  Club,  however,  may  be  able  to  make  an  adequate  evidentiary  showing, 
as  it  has  nearly  100,000  members,  a  budget  of  $3,000,000,  and  a  60-man  staff  with  20 
volunteer  attorneys.  See  Sierra  Club  Mounts  a  New  Crusade,  Business  Week. 
May  23,  1970,  at  64-65. 


391 


822         UNIVERSITY  OF  PENNSYLVANIA  LAW  REVIEIV         [Vol.120 :702 

nesscs  to  testify  is  exacerbated  by  the  fact  that  most  of  the  experts  on 
those  matters  have  allegiance  to  power  companies."' 

The  Commission  lias  recently  considered  the  extent  to  which  par- 
ticipants in  FPC  proceedings  may  receive  public  financial  support.  In 
1970,  People  Organized  to  Win  Effective  Regulation  (POWER)  was 
allowed  to  intervene  in  rate  increase  hearings  but  the  Commission 

den[ied]  the  request  by  POWER  that  it  be  allowed  an  initial 
$10,000  in  costs  and  fees  payable  by  the  Commission  to  act  as 
public  interest  and  consumer  surrogate  in  lieu  of  the  Commis- 
sion. Although  the  participation  of  POWER  and  all  other 
parties  is  encouraged  in  this  proceeding,  the  Commission  has 
not  and  will  not  abdicate  its  mandate  to  represent  the  public 
interest.  Therefore,  a  volunteer  surrogate  will  not  be  ap- 
pointed in  lieu  of  the  Commission. ^'"' 

The  Commission  did,  however,  allow  intervening  parties  leave  to  pro- 
ceed in  forma  jjaupcris  in  order  to  receive  a  transcript  without  charge  or 
to  be  relieved  of  filing  copies  of  written  submissions  and  of  serving 
copies  upf)n  other  parties.^"' 

The  Commission  and  the  public  interest  seem,  however,  to  be  in  a 
state  of  equilibrium : 

Increasingly,  matters  coming  before  the  Commission  in-  ■ 
volve  complex  issues  of  industrial  technology,  law,  economics 
and  finance.  This  acts  as  a  very  real  limitation  on  effective 
participation  by  the  individual  citizen  or  private  citizen  groups 
unless  they  have  substantial  resources  to  employ  the  required 
expertise.  On  the  other  hand,  our  liberal  policy  of  allowing 
all  interested  parties  to  intervene  .  .  .  docs  bring  into  play 
powerful  forces  that  represent  the  consumer  and  the  general 
public,  or  whose  interests  are  essentially  the  same.'^"- 

It  lias  been  suggested  that  '-perhaps  all  we  have  to  do  is  raise  the 
[environmental]  question  to  a  responsive  commission  which,  recogniz- 
ing that  it  may  face  a  court  review,  should  then  ...  of  its  own  motion 
see  that  the  question  was  properly  answered."  ''^^  The  principle  of  in- 
tensive staff  involvement  in  tlie  planning  and  execution  of  service  and 
facility  proposals  has  been  called  regulatory  "activism."  "*     In  appro- 

"8«.S"fc  Kitzmiller,  supra  note  788,  at  51. 

'»"  Initial  Rates  for  Future  Sales  of  Natural  Gas  for  All  Areas  44  FPC  655 
657  (1970).  ■    ■   •        ' 

TO!  ;j.  at  659. 

Tos  KF.sroNSEs,  Supra  note  30,  at  110. 

T03  Kitzmiller,  supra  note  788,  at  36.  But  cf.  Rocky  Mountain  Power  Co  v 
FPC,  409  F.2d   1122,  1129  n.29   (D.C.  Cir.   1969).  '     * 

■'O*  Seder,  Regulatory  Activism— The  Aftermath  of  Scenic  Hudson  in  ABA 
Pub.  Util.  L.  Section  Ann.  Rep.  3,  8  (1969).  ' 
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priate  cases,  tiie  FPC  staff  ^'"'  should  move  beyond  the  mere  consider- 
ation of  competing  proposals  to  directing  the  parties  to  consider  alter- 
natives or  even  to  preparing  its  own  proposals/^"  a  practice  which  the 
staff  has  occasionally  followed  with  limited  success.  Staff  investigation 
could  obviate  much  of  the  need  for  costly  and  time-consuming  inter- 
vention, thereby  removing  a  burden  that  citizen  groups  must  otherwise 
shoulder.  Staff  initiative  and  intervention,  however,  may  present  due 
process/requisite  notice  problems. '^'•'^  According  to  one  authority,  "If 
.  .  .  the  Commission  favors  an  alternative  not  comprehended  by  the 
original  public  notice,  due  process  would  appear  to  rc(iuire  additional 
notice  and  opportunity  for  hearing."  ^"*  Meeting  such  requirements 
might  produce  endless  delay  and  repetitious  proceedings."^ 

Whether  the  FPC  staff  or  citizen  groups  should  bear  the  rcspon- 
sibility_^f_pr©tecting  the  public's  concern  with  the  environment  or 
whether  pul)lic  intervention  should  increase,  are  questions  which  can  be 
expected  to  be  asked  with  increasing  frequency.  The  National  En- 
vironmental Policy  Act  of  1969  (NEPA)  **"'*  directs  all  federal  agencies 
to  "study,  develop,  and  describe  appropriate  alternatives  to  recom- 
mended courses  of  action  in  any  proposal  which  involves  unresolved 
conflicts  concerning  alternative  uses  of  available  resources."  ^°^  and  to 
"initiate  and  utilize  ecological  information  in  the  planning  and  develop- 
ment of  resource-oriented  projects."  **''^  The  FPC  has  adopted  rules  to 
implement  the  NEPA.«"^ 

Judicial  and  congressional  requirements  alone,  irrespective  of  citi- 
zen intervention,  can,  of  course,  lead  to  added  delay  in  the  administra- 
tive process. 

7 ',15  The  Commissioners  themselves  rely  very  heavily  on  tlie  expertise  of  the  staff 
on  sptxialized  questions  of  law,  engineering,  economics,  ami  accounting.  Sec  Re- 
sponses, supra  note  30,  at  111.  Similarly,  some  intervenors  rely  on  the  FPC  staff 
analysis  of  a  proposed  project.  Telephone  interview  with  William  Arkin  Staff  of 
FPC  General  Counsel,  Aug.  17,  1971. 

J96  Seder,  supra  note  794,  at  17.  Notwithstanding  the  reriuirenient  that  the 
FPC  fully  consider  alternatives  presented  by  parties  to  proceedings  under  Scenic 
Hucson,  "the  role  of  ti)c  agency  in  encouraging  or  directing  the  presentation  of 
alternatives  should  be  limited  principally  to  situations  in  which  a  clearly-defined  ques- 
tion of  public  policy  presented  by  the  application  can  best  be  resolved  by  formulating 
and  presenting  an  alternative  proposal."     Id. 

'>^Ud.  IS. 

'98  Id. 

''^^Sce,  e.g.,  Manufacturers  Light  &  Heat  Co.,  39  F.P.C.  294  (1968);  Pacific 
Gas  Transmission  Co.,  40  F.P.C.  1147  (1968);  Great  Lakes  Transmission  Co..  i7 
F.P.C.  1070  (1967). 

The  remand  of  the  High  Mountain  Sheep  case,  387  U.S.  428  (1967).  is  perhaps 
the  n  ost  sterling  example  of  regulatory  activism.  The  FPC  staff,  which  had  testified 
about  power  supply  resources,  see  Initial  &  Reply  Brief  of  Commission  Staff  Cotm- 
sel  at  58,  Pacific  Northwest  Power  Co.,  Project  No.  2243  (FPC,  Feb.  23,  1971) 
(Presiding  Examiner's  Initial  Decision  on  Remand),  developed  in  its  own  cost 
estim;  tes,  id.  66-102,  and  asserted  the  same  sentiment  for  environmental  protection 
which  would  be  expected  from  the  conservation  groups. 

8<0  42  U.S.C.  §§4321  et  seq.   (1970). 

801 /d.  §  4332(D). 

802 /rf.  §  4332(G). 

801 5W  18  C.F.R.  §§2.80-.82  (1971). 
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The  question  as  to  whether  the  agency's  decision-making 
processes  operate  with  reasonable  speed  is  not  a  simple  one. 
.  .  .  The  problems  arise  when  unique  situations  are  pre- 
sented or  there  are  parties  opposing  one  another.  When  a 
matter  goes  to  full  hearing,  there  are  many  op[)ortunities  for 
delay,  either  intentional  or  unintentional.  Some  delay  is  in- 
herent and,  indeed,  essential  to  a  full  consideration  of  all 
relevant  factors,  particularly  with  the  increased  concern  ... 
on  the  part  of  the  public  .  .  .  [with]  the  environment.  In 
the  past,  the  Commission  has  not  given  as  much  attention  to 
environmental  factors  as  it  should  have,  with  the  result  that 
our  expertise  is  not  fully  developed.  This  can  lead  to  delay 
when  we  have  to  grapple  with  unfamiliar  areas  of  con- 
cern .   .   .   .®°* 

The  "unprecedented  concern  and  agitation  for  the  environ- 
ment" ^"'''  has  delayed  the  construction  of  new  power  facilities  as  the 
demand  for  power  a])pr(iaches  the  crisis  stage.  After  nine  years,^"®  the 
Scenic  Hudson  battle  has  finally  been  resolved  ''"^  and  Consolidated 
Edison  has  made  a  mnnber  of  concessions,^"^  and  it  is  not  at  all  clear 
whether  the  puiilic  interest  will  be  served  by  further  delay.*""  Where 
the  choice  is  one  between  air-conditioning  in  the  smumer  and  cheap 
ptnvcr  in  th.e  ghetto,  as  ojtposcd  to  healthy  fish  swimming  in  crystalline 
streams,  the  value  of  intcrvLntiun  by  environmentalists  is  not  always 
clear.  "[M]any  of  these  groups  may  have  their  own  interests  to  pro- 
tect which,  while  protecting  one  group  of  citizens,  may  be  adverse  to 
another  group."  ^'"  I'ov  example,  landowners,  claiming  that  the  public 
interest  commands  intervention,  may  intervene  to  delay  proceedings  in 
order  "to  force  higher  i)rices  for  rights  of  way."  ®"  The  "flood  of  hor- 
ribles" arginnent  offered  in  opposition  to  increased  participation  has 
been  consistently  rejected, ^"'^  but  agencies  must  be  aware  of  what  inter- 
ests are  being  urged  and  what  risks  accompany  them. 

>^"*  Rksi'om.ses,  sii[<ra  note  30,  at  87   (Statement  of  Chairman  White). 

80.-  Kanicy  &-  Murray,  Delays  and  Bottlenecks  in  the  Liceiusing  Process  Affecting 
Utilities:  The  Role  of  lw[>roved  Procedures  and  Advance  Planning,  1970  Duke  L  T 
25,  2S. 

•'<"'•  ThiniMicscli,  Lillitulian  Ecolcgists  Hogtic  Utility  Giants,  Evening  Bulletin 
(Phiiadili.hia),  Oct.  5,  1971,  at  29,  col.  1.  Intervener  expenses  have  nowr  risen 
above  the  lialf-million  dollar  mark.    Id.  col.  3. 

'*"■' -SVc  Scenic  Hudson  Preservation  Conference  v.  FPC.  453  F2ci  463  (2d 
Cir.  1971).  ■  "■ 

808/,/.  at  466. 

800  Ti,e  controversial  Blue  Ridge  hydroelectric  project  is  presently  being  chal- 
lenged by  environmental  groups  aad  political  units  and  promises  to  be  a  protracted 
proceeding.    See  N.Y.  Times,  Nov.  12,  1971,  at  18,  col.  1. 

810  RESPONSES,  supra  note  30,  at  85. 

811/rf.  87. 

812  i'fc,  e.g.,  Scenic  Hudson  Preservation  Conference  v.  FPC,  354  F.2d  at  617: 
We  sec  no  justification  for  the  Commission's  fear  that  our  determination 

will  encourage  "literally  thousands"  to  intervene  and  seek  review  in  future 

proceedings. 
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In  1960,  Dean  Landis  castigated  the  FPC  as  representing  "the 
outstanding  example  in  the  federal  government  of  the  breakdown  of  the 
administrative  process."  *^^  This  statement  was  largely  provoked  by 
the  enormous  backlog  of  cases  before  the  FPC,  including  several  thou- 
sand individual  gas  producer  rate  cases. '*^''  By  1969,  producer  rate 
cases  numbered  six,  due  to  the  implementation  of  the  procedure  of  set- 
ting area  rates. ^^^  The  hearing  process  has  also  been  simplified  by  use 
of  prehearing  conferences,  filing  of  written  rather  than  oral  testimony, 
independent  accounting  certifications,  and  bifurcated  hearings  which 
encourage  settlement  after  the  first  phase. ^^'^ 

From  all  indications,  then,  it  appears  that  the  FPC  has  ])een  liberal 
in  its  intervention  policy.  Yet  dissatisfaction  with  the  results  of  the 
agency's  work  is  widespread,  and  appears  to  come  from  members  of 
the  public  not  represented  in  the  hearing  process,  experts  in  the  field, 
and  judges,  with  equal  vigor.  If  a  broader  base  of  public  participation 
is  to  be  found,  and  the  frequency  of  such  participation  increased,  with- 
out a  restructuring  of  the  FPC  or  an  enormous  increase  in  the  admin- 
istrative burdens  of  the  agency,  perhaps  the  most  appropriate  solution 
is  a  decrease  in  formal  participation  and  the  expansion  of  the  FPC 
advisory  committees  to  include  concerned  citizen  groups,  a  proposal 
urged  by  former  FPC  Chairman  White. *'^  Alternatively,  Commis- 
sioner Bagge  has  suggested  the  establishment  of  a  formalized  consulta- 
tive process  between  government  and  business,  joint  planning,  and 
increased  reliance  on  rulemaking  at  the  expense  of  adjudication.*^^ 

2.  Atomic  Energy  Commission 

The  Atomic  Energy  Commission  is  charged  by  the  Atomic  Energy 
Act  ®'°  with  broad  responsibility  for  the  licensing  and  regulation  of 
nontnilitary   aspects   of   the   development    and    application    of   atomic 

.  .  .  Representation  of  common  interests  by  an  organization  such  as 
Scenic  Hudson  serves  to  limit  the  number  of  those  who  might  otherwise  apply 
for  intervention  and  serves  to  expedite  the  administrative  process. 

Accord,  Associated  Indus.,  Inc.  v.  Ickes,  134  F.2d  694   (2d  Cir.).  vacated  as  moot 
320  U.S.  707  (1943).  .  •  ■    " 

813  Chairman  of  the  Subcomm.  on  APMINIST»AT»VP  Pmctice  Si  J»BpfEpuRE  of 
THn  Senate  Comm.  on  the  Judiciary,  iSfijnPpxq.,  i\k  Sess.,  KmwT  on  REquLATORv 
AccNciEs  TO  THE  President-Elect  S<^  (Ppflipv,  ^^1  1960). 

81*  Bagge,  supra  note  781,  at  690.    -  ^^M^'i;'.  ',   .  .■,-.^  , 


815/^.     Sec  also  Jaffe,  The  Federal  Repulatory  ^(ukt  h  Perjipeethc:   4(f- 
56^(1970)    ^'"""""""  *'•  "  ^"^'j^^  ^^^^P>  H   p.p.  JNft.  I  ppM.  t.  RPV.  565, 

81C  R£SP0NS5S,  supra  note  30,  ||t  0|1, 

817 /d.  86.'''"  -  .- 

818  Bagge,  Broadening  the  Supply  Bajtm~4  Jhrofiotifi  tO  SUwimlfi  Producer  Price 
Regulation,  3  Nat.  Res.  Law.  430,  432  (1970). 

"9  42  U.S.C.  §§2011-96  (1970). 
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energy.  A  noncxhaustive  list  of  those  activities  that  are  Hcensed  by  the 
AEC  inchicles  the  construction  and  operation  of  any  faciHty  producing 
or  using  nuclear  material,  and  the  possession,  shipment,  or  disposal  of 
such  material.®-"  While  intervenors  have  been  active  in  other  areas  of 
AEC  concern,®-^  the  most  significant  proceedings  in  terms  of  public 
participation  and  volume  of  litigation  are  applications  for  licenses  au- 
thorizing the  construction  of  new  nuclear  power  plants.^"  Standards 
for  issuance  of  such  licenses  are  stated  generally  in  the  Act: 

The  Conmiission  shall  issue  such  licenses  on  a  non- 
exclusive basis  to  persons  applying  therefor  ( 1 )  whose  pro- 
posed activities  will  serve  a  useful  purpose  proportionate  to 
the  (luantities  of  special  nuclear  material  or  source  material  to 
be  utilized;  (2)  who  arc  equipped  to  observe  and  who  agree 
to  observe  such  safety  standards  to  protect  health  and  to  mini- 
mize danger  to  life  or  property  as  the  Commission  may  by 
rule  establish;  and  (3)  who  agree  to  make  available  to  the 
Commission  such  technical  information  and  data  concerning 
activities  under  such  licenses  as  the  Commission-  may  deter- 
mine necessary  to  promote  the  common  defense  and  security 
and  to  protect  the  health  and  safety  of  the  public.®'' 

Additionally,  all  power-generating  facilities  licensed  by  the  AEC  are 
explicitly  subjected  by  the  Act  to  regulation  by  the  Federal  Power 
Commission  under  the  Federal  Power  Act.**^* 

a.  The  I.xrcnsiiuj  Proceeding 

Section  185  of  the  Atomic  Energy  Act  ®"  establishes  a  two-stage 
licensing  process  tlirongh  which  an  applicant  may  secure  the  permission 
of  the  AEC  to  operate  a  nuclear  power  plant.  The  first  stage  involves 
the  issuance  of  a  provisional  construction  permit,  which  may  be  secured 
.  only  after  a  mandatory  public  hearing.*-*  The  issuance  of  an  operating 
license,  which  comprises  the  second  stage  of  the  licensing  procedure, 
may  occur  without  another  public  hearing  unless  one  is  requested  by 

8'.;o  Por  a  complete  listing  of  AEC  licensing  responsibilities,  see  42  U.S.C. 
§§2073,  2139  (1970). 

<*2i  See,  e.g.,  City  of  New  Britain  y.  AEC,  308  F.2d  648  (D.C.  Cir.  1962) 
(municipality  opposing  licensing  of  '.rucking  firm  to  receive,  store,  and  dispose  of 
radioactive  waste). 

822  ^\n  analysis  of  the  role  of  public  representatives  'in  the  AEC  rulemaking 
process  will  not  be  extensively  treated.  In  conformity  with  the  Administrative 
Procedure  Act,  5  U.S.C.  §§553-54  (1970),  the  AEC  has  provided  for  formal  hearings 
in  licensing  cases  and  informal  hearings,  with  public  participation  limited  to  written 
submissions  and  non-record  interviews,  in  rulemaking  proceedings.  See  Siegel  v. 
AEC,  400  F.2d  778,  785-86  (D.C.  Cir.  1968). 

82M2  U.S.C.  § 2133(b)   (1970). 

«24  Id.  §  2019. 

825 /(i.  §2235. 

620  Sec  id.  §  2239(a). 
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an  interested  person.^"  The  mandatory  hearing  requirement  at  the 
construction  permit  stage  recognizes  that  the  grant  of  permission  to 
build  is  the  most  critical  decision  in  the  licensing  process.^"^ 

Upon  receipt,  an  application  for  a  construction  permit  ^^^  is  evalu- 
ated by  the  AEC's  Division  of  Reactor  Licensing,  which  normally  con- 
sults with  the  applicant  to  solve  problems  discovered  in  its  review  of  tlie 
applicant's  preliminary  safety  report.*'"'"  During  the  review  of  a  con- 
struction permit  application,  the  regulatory  staff  analyzes  the  safety 
features  of  the  application  and  balances  the  risk  of  a  major  accident 
against  the  cost  to  the  applicant  and  the  benefit  to  society  of  having  the 
utility.^'^  This  process  involves  extended  informal  discussions  and 
negotiations  between  the  staff  and  the  industry  ap]ilicant,  where  "the 
staff  may  yield  more  than  the  public  interest  would  allow."  ^^~  An 
independent  review  of  the  safety  of  the  proposed  project  is  required  to 
be  made  by  the  Advisory  Committee  on  Reactor  Safeguards, ''^^  and 
this  report  and  the  AEC  staff's  safety  evaluation  are  then  introduced 
as  evidence  at  the  mandatory  hearing. ^^*  At  an  uncontested  hearing 
the  Atomic  Safety  and  Licensing  Board  docs  not  consider  the  evidence 
de  novo  but  determines  whether  the  AEC  staff  review  has  been  ade- 
quate to  support  the  proposed  findings. "^^^  If  an  application  is  contested, 
either  by  the  AEC  regulatory  staff  or  by  an  intervening  party,  then  the 
board  will  make  an  independent  determination  of  any  matters  in  cnn- 

82T  /J. 

^^^See  H.R.  Rkp.  No.  1966.  87th  Cong.,  2d  Scss.  8  (1962)  (cmpliasizing  impor- 
tance of  the  fact  that  site  selection  is  finally  determined  at  this  stage  of  the  process). 
Sec  also  Power  Reactor  Dev.  Co.  v.  Union  of  Elec.  Workers,  367  U.S.  396,  417 
(1961)  (dissenting  opinion)  (recognizing  that  the  investment  of  millions  of  dollars 
subsequent  to  the  grant  of  a  construction  permit  would  make  decisions  at  that  stage 
practically  irreversible). 

For  a  detailed  discussion  of  the  construction  permit  process,  see  Kingsley,  The 
Licensing  of  Nuclear  Pmver  Reactors  in  the  United  States,  7  Atom.  Eh.  LJ.  309 
(1965).  See  also  AEC,  Licensing  of  Power  Reactors  (1967)  ;  Murphy,  Atomic 
Safely  and  Licensing  Boards:  An  Experiment  in  Admitiistrative  Decision  Making  on 
Safety  Questions,  33  Law  &  Contemp.  Prob.  566  (196S)  ;  Note,  The  Regulation  of 
Nuclear  Poiver  After  the  National  Environmental  Policy  Act  of  l9o9  24  Rutcivrs 
L.  Rev.  753,  755-58  (1970). 

820  For  the  required  contents  of  an  application,  see  10  C.F.R.  SS50.33-.34  (1972)  • 
id.  §  50,  Apps.  B-E.  .  ^         " 

830  See  Kingsley,  supra  note  828,  at  319-20. 

8^1  Ellis  &  Johnston,  Licensing  of  Nuclear  Power  Plants  by  the  Atomic  Energy 
Commission  7  (1971)   (tent.  stalT  report  prepared  for  the  Administrative  Conference). 

832  Cavers,  Administering  That  Ounce  of  Prevention:  Nciv  Drugs  and  Nuclear 
Reactors— II,  68  W.  Va.  L.  Rev.  238,  242  (1966)  ;  cf.  Responsi?s,  supra  note  30,  at 
789  ("The  AEC  regulatory  staff  operates  under  the  philosopliy  of  making  an  inde- 
pendent assessment  of  the  safety  of  a  proposed  nuclear  facility  or  installation. 
Although  this  assessrnent  requires  much  of  the  information  to  be  provided  by  the 
regulated  enterprises,  independent  calculations  are  made  in  appropriate  areas  .   .   .   ."). 

833  3"^^  42  U.S.C.  §2039  (1970).  The  Advisory  Committee  on  Reactor  Safe- 
guards consi.sts  of  fifteen  members  of  the  scientific  community,  who  are  appointed  by 
the  Commission  and  serve  on  a  part-time  basis.  See  Kingsley,  supra  note  828  at 
322-24. 

834  See  Kingsley,  supra  note  828,  at  326-28. 

835  Green,  Safety  Determinations  in  Nuclear  Power  Licensing:  A  Critical  View 
43  Notre  Dame  Law.  633,  642  (1968). 
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troversy.*^'  "By  the  time  the  recommendations  reach  the  board — and 
are  first  made  public — the  staff,  ACRS,  and  the  appHcant  have  ironed 
out  all  of  their  differences.  In  a  subsequent  public  hearing  all  three 
will  present  a  united  front  against  anyone  seeking  to  challenge  the  re- 
sults of  their  private  deliberations."  "^  The  "public  hearings  are  mere 
wiiiddw  dressing,"  ^^^  with  tiie  "basic  licensing  decisions  .  .  .  made  by 
technical  specialists  operating  beyond  effective  public  scrutiny."  *^® 
This  situation  is  compounded  by  the  fact  that  "the  reactor  licensing 
prcigram  is  presently  conducted  with  some  degree  of  bias  in  the  direction 
of  technological  advance."  ^*°  It  becomes  clear  that  "once  a  construc- 
tion permit  proceeding  emerges  into  the  public  arena  with  the  imprima- 
tur of  the  ACRS  and  the  AEC  regulatory  staff  affixed  to  the  license 
aiiplic.'ilinn,  the  presumption  is  that  the  permit  will  be  issued,  and  all 
official  efforts  are  exerted  in  behalf  of  issuance  of  the  permit."  ^*^  Any 
member  of  the  public  challenging  issuance  must  bear  a  heavy  burden 
of  proof.**^* 

b.    Intervention  Before  the  ARC 

The  ComuTission's  intervention  rules  state: 
(a)  Any  person  whose  interest  may  be  affected  by  a  proceed- 
ing and  who  desires  to  participate  as  a  party  shall  file  a  written 
])etition  ...  to  intervene.  .  .  .  The  petition  shall  set  forth 
the  interest  of  the  petitioner  in  the  proceeding,  how  that  in- 
terest may  be  affected  by  Commission  action,  and  the  con- 
tentions of  the  petitioner  in  reasonably  specific  detail.  A 
petition  which  sets  forth  contentions  relating  only  to  matters 
(jutside  the  jurisdiction  of  the  Commission  will  be  denied. 

(d)  An  order  permitting  intervention  may  be  conditioned  on 
such  terms  as  the  Commission  or  presiding  officer  may  direct. 

^'^''' Sec  AEC,  LicENsiNf.  OF  Power  Reactors  9  (1967). 
*•■"  Ellis  &  Johnston,  sut>ta  note  831,  at  IS. 
"•'''*  Green,  supra  note  835,  at  652. 
»-i»Id.  653. 

8^o/(/.  649.     Dr.  Glenn  T.  Scaborg,  former  chairman  of  the  AEC,  however,  has 

stated  that  the  licensing  and  regulatory  brandies  of  the  AEC  "were  relatively'  free 

of  the  influence  of  the.^e  branches   that  promote  the  use  of  atomic  enerrv "     NY 
Times,  Sept.  16.  1971,  at  14,  col.  1. 

'*^»  Green,  supra  uoie.  835,  at  655.     Cj.  Ellis  &  Johnston,  supra  note  831,  at  42. 

.  *  "T^'^SSWrttill'^^^^^^^^  •''^'  ^''c  burden  of  proof  at  the  hearing  be  inverted  and 
jliUt  iliC-^^EC  Starr  counsel  "adopt  the  posture  of  representing  the  interest  of  the 
public  health  and  safety.  Rather  than  exerting  his  efforts  on  behalf  of  the  applicant 
as  is  now  done,  he  could  very  easily  put  the  applicant  to  its  proof  ..."  Green 
su^ra  note  835,  at  656.  Dr.  James  R.  Schlcsinger,  present  AEC  chairman  by 
redcfiinng  the  agency's  role  as  that  of  performing  "as  a  referee  serving  tlie  public 
interest,"  has  mdicated  that  the  AEC  is  moving  in  this  direction.  See  N  Y  Times 
Oct.  21,  197],  at  23,  col.  4.  ' 
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.  .  .  The  granting  of  a  petition  to  intervene  does  not  change 
or  enlarge  the  issues  specified  in  a  notice  of  hearing  unless 
otherwise  expressly  provided  in  the  order  allowing  inter- 
vention.®*' 

Pursuant  to  these  rules,  the  AEC  has  consistently  espoused  a  liberal 
policy  in  favor  of  granting  intervention  to  interested  members  of  tlie 
public,®''*  including  labor  unions,®""^  state  and  local  governments,'**''  and 
conservation  groups.®*^ 

The  present  rigidity  in  AEC  intervention  procedures  partially 
explains  the  Commission's  apparent  willingness  to  grant  intervention 
to  representatives  of  the  i)ublic.  The  Atomic  Energy  Act  commands 
that  "the  Commission  shall  grant  a  hearing  up(jn  llic  request  (jf  any 
pLi-sor  whose  interest  may  be  affected  by  the  proceeding,  and  shall  ad- 
mit any  such  person  as  a  party  to  such  proceeding."  ®"*  This  provision 
has  been  interpreted  to  leave  some  room  for  administrative  discretion 
to  deny  participation  to  persons  whose  interests  are  already  adequately 
represented  by  other  parties.^**  The  Commission,  however,  has  failed 
to  formulate  any  rule  of  procedure  to  deal  with  the  problem  of  persons 
seeking  to  intervene  for  the  purpose  of  raising  the  same  issues,**"" 
thereby  inhibiting  board  exercise  of  its  discretionary  power  to  deny 
intervention. 

The  rules  governing  the  status  of  nonintervening  participants  in 
construction  permit  hearings  further  inhibit  the  exercise  of  discretion 
in  the  consideration  of  petitions  to  intervene. 


84M0  C.F.R.  §§ 2.714(a),  (d)   (1972). 

^**Si'c,  e.g.,  Raiiiey,  The  Role  of  the  Public  in  the  Develoj>iiu-nt  and  Regulalim 
of  Nuclear  Poiver,  12  Atom.  En.  L.J.  3,  17  (1970)  (remarks  of  AEC  Gimniissioiier 
Ramey  at  the  Conference  on  Nuclear  Energy  and  the  Environment,  Ajir.  4,  1970)  ; 
Hennessey,  Atomic  Energy  Law — A  Look  Into  the  Future,  12  Atom.  En.  L.J.  235. 
247  (1970)  (address  by  AEC  General  Counsel  Hennessey  to  the  ALI-.'VBA  Joint 
Committee  on  Continuing  Legal  Education  Course  of  Study  on  Atomic  Energy 
Licensing  and  Regulation,  Sept.  10,  1970). 

8"'>.W,  e.g..  Power  Reactor  Dev.  Co.,  1  A.E.C.  1  (1956),  aff'd,  367  U.S.  396 
(1961).  rcv'g  280  F.2d  645   (D.C.  Cir.  1960). 

^**^See,  e.g.,  Consumers  Power  Co.,  1  A.E.C.  300  (1960)  ;  Department  of  Water 
&  Power,  3  A.E.C.  1   (1965). 

^■^"^  See,  e.g..  Department  of  Water  &  Power  (Malibu  Nuclear  Plant  Unit  No.  I), 
3  A.E.C.  122  (1966)  (board  granted  intervention  to  tlie  Malibu  Citizens  for  Con- 
servation, Inc.,  in  construction  permit  proceeding). 

8-18  42  U.S.C.  § 2239(a)  (1970)  (emphasis  added).  See  ahn  Respon.^e.s,  suf^n, 
note  30,  at  779.  One  coTumentaior  iias  observed  that  a  statutory  jirovision  wliich 
gives  any  interested  person  a  right  to  be  a  party  is  undesirable,  insofar  as  it  may 
tend  to  limit  the  discretion  of  agencies  to  control  the  hearing  process  by  denying 
intervention  to  those  persons  whose  interests  are  adequately  represented  by  existing 
parties.    See  Shapiro,  siit>ra  note  Z7,  at  Idd-dl. 

^^^Sec  Cities  of  Statesville  v.  AEC,  441  F.2d  962,  977  (D.C.  Cir.  1969). 

850  Tlie  Civil  Aeronautics  Board  has  promulgated  seven  criteria  to  guide  the 
hearing  examiner  in  his  determination  whether  or  not  to  permit  formal  intervention 
See  14  C.F.R.  §302.15(b)  (1971). &  note  514"  ju/^ra.  See  also  18  C.F.R.  §  1.8(b)  (2) 
(1971)  (Federal  Power  Commission  regulation  indicating  that  intervention  need  not 
be  granted  if  petitioner's  interest  is  adequately  represented  by  existing  parties). 
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A  person  wlio  is  not  a  party  may  ...  be  permitted  to  make  a 
limited  appearance  by  making  oral  or  written  statement  of  his 
jKisition  on  the  issues  within  such  Hmits  and  on  such  condi- 
tions as  may  be  fixed  by  the  presiding  officer,  but  he  may  not 
otlierwise  participate  in  the  proceeding. 


851 


The  above  "limited  appearance  provision"  does  not  bestow  the  hmited 
participant  with  a  full  panoply  of  litigation  rights  and  would  not  appear 
to  satisfy  the  statutory  command  that  interested  persons  atfected  by  a 
proceeding  be  accorded  the  rights  of  a  party.®^^  As  a  result,  the  board 
knows  that  if  it  denies  intervention  on  the  grounds  that  a  person's  in- 
terests are  adequately  represented  and  relegates  such  person  to  a  limited 
appearance  status,  the  proceeding  may  be  subject  to  successful  challenge 
on  review  if  it  turns  out  that  their  interests  were  not  so  represented  at 
the  hearing.  Thus,  under  the  present  rules,  the  failure  of  the  limited 
appearance  provision  to  allow  enough  flexibility  to  permit  nonparties 
the  privilege  of  cross-examination,  discovery,^^  and  the  opportunity  to 
avail  tiiemsclvcs  of  the  appellate  review  procedure  **'*  dictates  that  inter- 
vention be  granted  in  order  to  minimize  the  risk  of  reversal.*"  The 
procedural  rules  regarding  limited  appearances  should  be  changed  to 
permit  limited  participants  the  right  of  cross-examination  and  other  pro- 
cedural rights,  when  it  becomes  apparent  during  the  course  of  the  hear- 
ing that  the  person's  interests  are  not  in  fact  adequately  represented.**^' 
Gjmbined  with  more  selective  granting  of  intervention,  this  would  pro- 
vide a  means  for  greater  contrfil  over  the  hearing  process,  while  satisfy- 

■'<■''  10  C.F.R.  5  2.715(a)    (1972). 

^■'- Scr  42  U.S.C.  §22J')(.-i)  (1970);  Rr.spoN.<;Es,  supra  note  30,  at  780  ("The 
Cuminis'^ioti  cnrour.ij;os  iiuiiibcrs  of  llic  general  public  to  state  tlieir  position  or  to 
raise  ;iiiy  i|iKsiion.s  lliey  wish,  within  the  scojic  of  the  issue  of  the  proceeding  and 
AEC  jtirisiliclion.  However,  such  persons  do  not  become  parties  and  their  statements 
or  pre^intations  arc  not  part  of  the  record  for  decision."). 

**•"•'  The  Commission  m.iy,  "on  motion  of  any  party  showing  good  cause  and  on 
notice  to  all  other  parties,"  order  discovery.  10  C.F.R.  §2.741  (1972).  Only  inter- 
\enors  can  j^et  discovery,  and  pctitituis  for  leave  to  intervene  are  not  acted  upon 
until  r.otice  of  the  nLindatory  liearinp;  is  issued.  This  would  appear  to  be  an 
e.xtreine'y  short  lime  for  an  intcrvenor  to  fully  prepare  his  case.  "Because  of  the 
tiniinj^  ol  an  intervention  in  AEC  hearings,  the  largest  problem  intervcnors  face  is 
jjettinc  information  early  enough  to  analyze  issues."  Letter  from  Myron  M.  Cherry, 
Rusincs.snieii  for  the  Public  Interest,  to  the  University  of  Pennsylvania  Law  Review, 
Oct.  ,S,  1971,  on  fdc  in  Biddic  Law  Library,  Univ.  of  Pa.  Law  School.  It  has  been 
suggested,  however,  that  "[ilf  .  .  .  petitioners  are  allowed  to  intervene  and  require 
lime  f<jr  discovery,  the  board  may  in  its  discretion  adjust  the  date  of  the  hearing  as 
the  circumstances  may  indicate."  Department  of  Water  &  Power,  2  A. EC  445 
(19641.     See  also  10  C.F.R.  §2.744  (1972)    (limited  access  to  AEC  records).  ' 

><■■•»  10  C.F.R.  §2,  App.  A,  111(h)(5)   (1972). 

*^''''  Compare  the  AEC  rule  on  limited  apjiearances,  supra  note  851,  with  the  Civil 
Aeronautics  Board's  rule  14,  which  governs  informal  participation  in  CAB  proceed- 
ings.   See  notes  524-25  supra  &  accompanying  text. 

«50C/.  Palisades  Citizens  Ass'n  v.  CAB,  420  F.2d  188  (D.C.  Cir.  1969)  (CAB's 
denial  of  fonnal  intervention  to  certain  public  interest  groups  held  not  to  be  error 
where  the  groups  were  given  the  opportunity  to  present  exhibits  and  to  cross-examine 
witnesses  pursuant  to  CAB  rule  l4  and  to  participate  in  oral  argiunent  before  the 
examiner,  a  privilege  not  mentioned  on  the  face  of  the  rule). 
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ing  the  statutory  recjuirenient  that  interested  persons  be  given  the  status 
of  parties. 

The  AEC  has  to  some  extent  modified  the  rigidity  of  its  interven- 
tion scheme  by  directing  that  representatives  of  interested  states  whicli 
are  not  parties  be  afforded  "a  reasonable  opportunity  to  participate  and 
to  introduce  evidence,  interrogate  witnesses,  and  advise  the  Commis- 
sion" without  being  required  to  take  a  position  with  respect  to  tlie 
issues.*"^  In  any  future  rule  cliangc,  this  special  form  of  intervention 
might  be  extended  to  those  experienced  public  interest  groups  who  are 
perhaps  better  able  than  many  government  units  to  protect  the  public 
interest  in  defined  controversial  areas. 

In  addition  to  the  constraints  imposed  by  the  intervention  rules, 
the  AEC's  general  lack  of  discrimination  as  to  the  type  of  person  or 
group  allowed  to  intervene  may  be  attributed  to  the  Commission's  long- 
standing desire  to  draw  the  public  into  the  hearing  process. *■''**  This 
may  in  large  measure  be  explained  by  the  fact  that  construction  permit 
proceedings  have  been  considered  to  function  simply  as  a  forum  in 
which  "[m] embers  of  the  public  .  .  .  can  intervene  .  .  .  and  can  call 
witnesses  and  cross-examine  in  order  to  try  to  satisfy  themselves  as  to 
the  safety  of  the  proposed  plpnt."  ''^"  The  primary  purposes  of  the 
hearing — to  convince  the  public  that  the  AEC  staff  has  diligently  re- 
viewed an  application  and  to  demonstrate  that  it  is  decidedly  in  the 
public  interest ''"" — are  actually  promoted  by  liberally  providing  a  public 
forum. 

As  a  result  of  the  factors  noted  above,  denials  of  petitions  to  inter- 
vene have  been  relatively  few  in  number.  In  those  cases  where  it  has 
occurred,  two  fre(|uently  cited  grounds  for  denial  have  been  that  the  peti- 
tion to  intervene  alleged  issues  relating  only  to  matters  outside  the 
jurisdiction  of  the  Commission  or  contained  contentions  that  tended 
to  change  or  enlarge  the  issues  to  be  considered  at  the  hearing.  Such 
denials  have  included  a  case  where  the  petitioner  sought  only  to  chal- 
lenge the  constitutionality  of  the  Atomic  Energy  Act  *"'  and  instances 
where  petitioners  attempted  to  raise  antitrust  considerations  at  con- 
struction permit  hearings. *"^^  . 

8"  10  C.F.R.  § 2715(c)    (197?). 

858  Telc))lione   interview   with   A.   W.   Murphy,    Professor  of   Law  at   Cohiinbia 
University  and  a  member  of  the  Atomic  Safety  and  Licensing  Board  Panel    Aiic    16  ' 
1971.  ■  ' 

s^'O  Kamey,  supra  note  844,  at  17.    Sec  note  838  supra  &  accompanying  text. 

»f'<i  Report  to  the  Atomic  Energy  Comiiiissinn  by  the  lic(julatory  Review  Panel 
(Mitchell  Panel)  (196.'i),  in  Ilearinys  on  Licensing  &  RegnUition  of  Nuclear  Reactors 
'iefore  the  Joint  Covim.  on  Atomic  linergy,  90th  Cong.,  1st  Sess.,  pt.  1  App.,  at  415 
(19o7)  ;  Ellis  &  Johnston,  supra  note  831,  at  42;  Green,  supra  note  835,  at  639-4(^, 

^^^  See  Toledo  Edison  Co.  &  Cleveland  Eiec.  Illuminating  Co.  (Davis-Besse 
Nuclear  Power  Station),  2  CCH  Atom.  En.  L.  Rep.  1111,594.01,  at  17,735-2  (1971). 

882  5"^^,  e.g.,  Cities  of  Statesville  v.  AEC,  441  F.2d  962,  967  (D.C.  Cir.  1969) 
(court  granted  intervention  but  refused  to  consider  the  antitrust  issues). 

The  AEC  must  now  pass  on  tlie  anticompetitive  effect  of  an  application  prior  to 
issuing  a  construction  permit.    See  42  U.S.C.  §§2132-35   (1970)  ;  10  C.F.R.  §§50.41- 
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Other  {^'rounds  for  dcnyinji^  intervention  arc  tliat  the  petition  failed 
to  conform  with  the  AEC's  technical  rules  of  practice '^"^  or  that  the 
petition  was  not  fded  within  the  required  time.'*"*  The  Commission's 
rules  state  that  "[a]  petition  for  leave  to  intervene  which  is  not  timely 
fded  will  be  dismissed  unless  tlie  petitioner  shows  good  cause  for  failure 
to  Miz  it  on  time."  ^"•'''  In  llaston  Utilities  Covniiission  v.  ABC,^^"  the 
court  found  the  AEC's  right  to  so  limit  intervention  to  reside  in  its 
statutory  auth(jrity  to  "make,  promulgate,  issue,  rescind,  and  amend 
such  rules  and  regulatif)ns  as  may  be  necessary  to  carry  out  the  pur- 
poses of  [the  Atomic  Energy  Act  J."  ®"^  The  court  acknowledged  that 
the  orderly  conduct  of  jjublic  business  demands  that  there  be  agency 
discretion  to  deny  an  untimely  ap[)lication,  notwithstanding  the  gov- 
erning statutory  language  indicating  that  a  person  has  an  affirmative 
right  to  intervene  based  on  the  interest  he  presents.*'"^ 

Another  consideration  in  acting  upon  a  petition  to  intervene  is 
whether  a  petitioner's  interests  will  in  fact  be  affected  by  the  proceed- 
ing.'**'■"  This  determination  must  necessarily  be  made  on  a  case-by-case 
basis  and  is  not  amenable  to  detailed  rulemaking.  In  the  Diablo  Canyon 
construction  permit  hearing,"'"  a  conservation  group  and  an  individual 
fded  a  joint  petition  to  intervene.  Both  sought  intervention  to  contest 
the  ecological,  health,  and  safety  effects  of  a  proposed  nuclear  power 
plant.  The  environmentalist  grou])  asserted  that  approximately  ten  of 
its  members  resided  williin  ten  to  fifty  miles  of  the  proposed  plant,  and 
was  allowed  to  intervene.  A  tlecision  on  the  status  of  the  single  indi- 
vidual, who  lived  112  miles  from  the  site,  was  deferred  pending  an 
in(|uiry  into  the  fre(|nency  of  his  visits  to  the  plant  area.  The  petitioner 
failed  to  reply  to  the  in(juiry  and  intervention  was  denied.  This  decision 
indicates  that  geographic  i)ro.\imity  may  be  an  element  in  the  deter- 
mination of  whether  a  person's  interest  is  affected  to  such  an  extent 
that  intervention  nuist  be  granted.*^^'     On  the  other  hand,  the  board 

.42,  .55b  (1972).  This  oin'ortunily  to  cliallenge  an  application  will  likely  increase 
the  number  of  inturvciitiuns  jind  further  delay  the  appiication  process.  See  Ellis  & 
Johnslon,  sut>ra  note  8J1.  at  30-33. 

**"■'. Tiv,  c.fi..  iXoifhcrn  States  Power  Co.  (Monticello  Nuclear  Generating  Plant), 
3  A. EC.  216,  217  n.2  (1967)  (local  citizens  group's  petition  to  intervene  denied  for 
failure  lo  "sel  forth  the  interest  of  the  petitioner,  how  that  interest  would  be  affected 
by  Cnniniission  action,  and  the  contentions  of  petitiotier"). 

"••'vTrr.  c.n.  Consolidated  Edison  Co.  (Indian  Point  Station  Unit  No.  2), 
3  A.E.C.  162  (1966). 

*<«''  10  C.F.K.  §  2.714(a)   (1971). 

>";M24  E.2d  847  (D.C.  Cir.  1970). 

*<"/,/.  at  851   (citing  42  U.S.C.  §2201(p)    (1964)). 

>^''^  Id.  at  852. 

««».9rf  42  U.S.C.  §  2239(a)  (1970). 

"•"Pacific  Gas  &  Elec.  Co.  (Diablo  Canyon  Nuclear  Power  Plant),  2  CCH 
Atom.  En.  L.  Hkp.  1111,270.01   (1963). 

**"'  C/.  Petition  to  Intervene,  Point  Beach  Nuclear  Plant,  Unit  No.  2,  2  CCH 
Ato.m.  En.  L.  Rkp.  1(11,276  (1968),  where  the  petitioners  Businessmen  for  the 
Public  Interest,  Sierra  Club,  and  Protect  Our  Wisconsin  Environmental  Resources 
(POWER),  were  careful  to  allege  that  some  of  their  members  were  local  residents 
and  otherwise  geographically  proximate  to  the  site  of  the  plant. 


402 


1972]  PUBLIC  PARTICIPATION  833 

may  have  been  persuaded  that  the  particular  interests  whicli  tlie  indi- 
vidual petitioner  sought  to  protect  were  already  represented  i)y  a  public 
interest  group  that  was  apparently  better  ai)le  to  present  a  full  case. 
Granting  the  individual's  petition  could  have  placed  additional  burdens 
on  the  hearing  process  without  any  assurance  that  the  outcome  would 
be  seriously  affected. 

The  need  to  determine  whether  a  particular  intcrvenor  can  con- 
tribute to  a  proceeding  as  a  basis  for  deciding  whether  to  permit  inter- 
vention will  become  increasingly  important  as  additional  applications 
for  construction  permits  are  received  **'-  and  the  average  hearing  time 
increases.*''  Prior  to  the  recent  expansion  of  the  CommissicMi's  juris- 
diction over  environmental  and  antitrust  issues,""''  relatively  few  persons 
or  groups  sought  to  intervene  in  construction  permit  ])roceedings.^'° 
Only  in  the  past  few  years  have  there  been  large  numbers  of  attempted 
interventions.^'"  The  legitimizing  function  of  the  mandatory  hearing 
has  also  contributed  to  protracted  proceedings. 

The  result  of  privacy  at  the  prehearing  "negotiation" 
stage  and  an  air  of  partiality  at  the  bearing  stage  has  been  the 
creation  of  an  artificial  and  distrustful  atmo.'^phere  for  the 
licensing  process.  The  interveners  see  the  licensing  hearing 
as  stacked,  and  they  tend  to  retreat  to  the  tactic  of  delay  rather 
tlian  plotting  a  strategy  for  victory. 

The  problem  is  compounded  by  the  advent  of  "public  in- 
terest" groups  which  employ  able  counsel  and  participate  fully 
as  interveners.  Substantial  delays  have  occurred  at  the  bear- 
ing stage  in  almost  every  case  in  which  private  citizens  or 


S'Jii  In  n'.id-1971  there  were  22  operating  nuclcir  power  plants,  55  aiUiitiunal  plnnt.s 
under  constrnction,  and  45  planned  or  ordered.  The  .AlilC  estimates  that  tlicre  will 
be  950  operating  plants  by  the  end  of  the  century.  Srr  N.Y.  Times,  I-\b.  17,  1971, 
at  41,  col.  6.     Cj.  Ellis  &•  Johnston,  supra  note  831.  at  20. 

*"•' Though  the  .'XEC  claims  that  its  decisionmaking  procedures  "generally  operate 
with  reasonable  siieed  considering  the  interests  and  issues"  that  arc  dealt  with, 
Rp.sroMSES,  supra  note  30,  at  787,  the  hearing  time  has  increased  geometrically  in  the 
past  few  years.  Sec  Ellis  &  Johnston,  si(f>ra  note  831,  at  23.  'i'lic  average  hearing 
time  has  increased  more  than  twenty-five  fold  in  the  past  four  years.     /(/.  21. 

A  recent  example  of  tlie  burden  which  i)ublic  inlervenors  may  imiiose  on  the 
administrative  process  is  found  in  the  Shoreham,  N.Y.,  construction  permit  i)roceedinp. 
Hearings  were  held  intermittently  from  Sept.  21,  1970,  through  Nov.  1971,  and  AEC 
ofi'icials  estimate  that  it  could  be  at  least  niid-1972  before  a  construction  permit  could 
issue.  See  N.Y.  Times,  Nov.  4,  1971,  at  94,  col.  1.  The  Lloyd  Harbor  Study  Group, 
a  local  conservation  organization  with  the  su|)i)ort  of  a  number  of  national  groups, 
contributed  to  the  length  of  the  proceedings  by  conducting  extensive  cross-examination 
of  witnesses  for  both  the  AEC  and  the  applicant.  The  length  of  the  Shoreliam 
hearings  may  be  compared  to  the  three  or  four  days  consumed  in  other  similar 
hearings.     Sec  N.Y.  Times,  Jan.  24,  1971,  at  44,  col.  4. 

874  Ellis  &  Johnston,  supra  note  831,  at  20.  Sec  note  862  supra  &  notes  893-913 
infra  &  accompanying  text. 

^'^^  See  note  886  infra  &  accompanying  text. 

8'7«5"rc,  e.g..  Pacific  Gas  &  Elcc.  Co.  (Diablo  Canyon  Unit  2),  2  CCH  Ato.m. 
En.  L.  Rep.  ilH-'i^O.Ol  (1970)  (8  petitions  to  intervene);  Toledo  Edison  Co.  & 
Cleveland  Elcc.  Illuminating  (jo.  (Davis-Bcsse  Nuclear  Power  Station),  2  CCH 
Atom.  En.  L.  Rep.  1111,594.01   (1971)   (6  petitions  to  intervene). 
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puldic  interest  groups  have  participated  as  parties  in  oppo- 
sition to  an  application.®^^ 

There  has  also  been  a  substantial  increase  in  the  number  of  challenged 
operating  licenses,  and  delay  at  that  point  in  the  construction  and  oper- 
ating process  is  very  costly  to  the  utility."**    It  has  been  suggested  that 

[t]hc  proliferation  of  contested  operating-license  hearings  has 
stemmed  in  part  from  the  limited  opportunity  for,  and  the  re- 
stricted statutory  scope  of,  public  participation  in  the  con- 
struction-permit hearings.  It  is  also  due  in  part  from  inter- 
veners being  more  than  willing  to  take  two  bites  at  the  apple 
when  offered."" 

The  detrimental  impact  of  such  delay  cannot  be  overemphasized.*®" 
Concerned  representatives  of  both  industry  and  environmentalist  groups 
have  cited  the  inadequacy  of  AEC  procedures  as  a  major  cause  of  the 
problem,  suggesting  not  only  a  re-examination  of  public  hearing  pro- 
cedures, but  also  a  complete  restructuring  of  the  licensing  process.®®* 

c.    StandiiKj  of  Parlies  to  Noise  Particular  Issues 

Public  inter\cnors  have  rarely  been  aI)S(ilutely  denied  the  oppor- 
tunity to  particijtate  in  Commission  hearings,'*''*  but  intervention  has 
been  granted  on  the  condition  that  issues  deemed  beyond  its  jurisdiction 
not  be  raised.  Alternatively,  ititervention  may  be  granted  uncondition- 
ally, but  tiie  board  may  refu.sc  to  consider  extra-jnrisdictional  evidence. 

(i)     Challenges  to  (he  Applicant's  Safely  Anal}sis 

At  tlie  construction  [permit  hearing  tiie  basic  inipiiry  has  been 
whether  the  nuclear  facility  can  be  safely  operated. ^'"^^     A  construction 

s'^  Klli.s  &  Jolinston,  .uit^ra  iiolc  8.31,  at  42-4.3;  cf.  I.  Like,  Multi-Mciiia  Con- 
froiu.ilioii — The  luivironnieiilalists'  Strategy  for  a  "No- Win"  Agency  Proceeding 
(1971)  (advoc.iting  tliat  public  intcrvenors  use  the  administrative  arena  as  a  forum 
to  educate  the  public  and  transform  agency  hearings  into  a  dramatic  medium  to 
expose  environmental  issues),  -riie  nuclear  power  industry  is  extremely  concerned 
with  dilatory  tactics  adopted  hy  public  interveners  with  the  purpose  of  imposing 
stricter  requirements.  Sec  Statement  of  Myron  M.  Cherry  on  Behalf  of  Friends  of 
the  Eirth,  Ilcarinfjs  on  AEC  Licensing  Procedure  &  Related  Legislation  Bcjorc 
the  Snhcomn;.  on  Legislniion  of  the  Joint  Connn.  on  Atomic  Energy  92d  Cong 
1st  Sess.,  pt.  1.  at  385,  390-91,  403-04  (1971)   (hereinafter  cited  as  Cherry  Statement]! 

"^^  Kills  &  Johnston,  su[>ra  note  831,  at  35;  cj.  Cavers,  sutra  note  832,  at  249. 

8'0  RIlis  &  Johnston,  supra  note  831,  at  35. 

s*"'  Long  Island  Lighting  Co.  estimates  that  continued  delay  in  the  Shoreham, 
N.Y.,  cnnstruclion  permit  hearings  "would  cost  a  minimum  of  $l-million  a  month." 
N.Y.  Times,  Mov.  4,  1971,  at  94,  col.  1.  Of  course,  much  of  this  cost  will  be  passed 
on  to  the  consumer. 

*"*i  See.  e.g..  N.Y.  Times,  Nov.  13,  1971,  at  38,  col.  5  (research  director  for  Lloyd 
Harbor  Study  Group  cites  inadequate  hearing  methods  as  a  cause  of  delay  at  Shoreham 
hearings);  Smith,  An  Energy  Threat,  N.Y.  Times,  Nov.  7,  1971,  §3,  at  26,  col.  4 
(H.  W.  Winterson,  president  of  the  Atomic  Industrial  Forum,  calls  for  a  complete 
restructuring  of  licensing  procedures). 

8*2  See  notes  844-47  supra  &  accompanying  text. 
883  Green,  supra  note  835,  at  640. 
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permit  is  to  be  issued  only  after  the  AEC  considers  the  "health  and 
safety  of  the  public."  ^^*  Because  of  the  exceedingly  technical  issues 
involved  in  reviewing  the  applicant's  and  the  AEC  staff's  safety 
analysis  ^"^  and  the  "difficulty  in  obtaining  the  technical  expertise  to 
perform  the  type  of  detailed,  careful  study  performed  by  the  regulatory 
staff  and  by  ACRS,"  ^^°  interveners  have  heretofore  rarely  challenged 
reactor  design.  As  public  interest  organizations  become  more  sophisti- 
cated and  better  financed,  the  role  of  interveners  may  be  more  construc- 
tive.*" Though  no  reactor  design  has  ever  been  altered  as  a  result  of  a 
■public  hearing,^**  intervenors  have  successfully  influenced  api)licants  to- 
withdraw  applications  or  to  reach  a  settlement.  The  intervenors  in  the 
Bodega  *'*"  and  Malibn  **""  cases,  alleging  that  there  were  undue  earth- 
quake hazards,  successfully  discouraged  the  siting  of  reactors  near  fault 
lines.  Public  intervenors  have  also  exacted  quality  control  concessions 
from  the  nuclear  reactor  industry,*''^  resulting  in  industry  concern  with 
the  "serious  problems"  of  public  disclosure  caused  by  "professional 
dissidents."  ^"^ 

(ii)     Challenges  to  Environmental  I'jTccls 

The  AEC's  narrow  view  of  its  jurisdiction  over  nonradiological 
environmental  matters  has  led  to  the  denial  of  standing  of  intervenors 

88M2  U.S.C.  § 2133(b)    (1970). 

885  por  a  layman's  outline  of  the  technical  issues  involved  in  a  safety  analysis, 
see  J.  HoGERTON,  Atomic  Power  Safety  20-32  (1904). 

**8fl  Ellis  &  Johnston,  suf'ra  note  831,  at  55-56.  The  cost  of  acquiring  legal  and 
expert  aid,  sec  id.  50-51,  and  the  reluctance  of  qualified  exiicrts  to  testify  a^;ainst 
a  project  rcconinicndcd  by  the  AEC,  see  Like,  su^ra  note  ^•ll,  at  11,  arc  large 
obstacles  faced  by  intervenors  in  safety  licarinRS.  It  has  been  suppcstcd  tl.at  public 
intervenors  should  be  provided  "with  access  to  scientific  expertise  ami  financial  re- 
sources to  enable  the  public  inlcrvenor  more  effectively  to  participate  in  juiblic  hear- 
ings."   Cherry  Statement,  sut^ra  note  877,  at  393. 

8**'^  Sec  Cavers,  jk/tj  note  832,  at  253 ;  Cherry  Statement,  supra  note  877,  at 
398-99. 

''S8  Ellis  I't  Johnston,  supra  note  831,  at  25. 

889  xiie  applicant  withdrew  its  application  after  an  adverse  staff  rciiort  on  the 
suitability  of  the  site.  See  Proposed  Nuclear  Power  Plant  at  Podcga  Meail  by  Pac. 
Gas  &  Elcr.  Co.,  2  CCH'  Atom.  En.  L.  Rki>.  ji  11,261  (1964)  ;  Green,  supra  note  835, 
at  642  n.64 ;  Cavers,  supra  note  832,  at  247. 

890  In  the  MalUni  case,  the  hearing  resulted  in  a  conditional  initial  decision  for 
the  applicant.  Department  of  \\'ater  &  Power  (Malibu  Nuclear  Plant  Unit  No.  1), 
3  A.E.C.  122  (1966),  but  the  board's  aulliori^ation  of  a  provisional  construction 
permit  was  set  aside  and  remanded  for  amendments  to  the  application,  3  A.E.C.  179 
(1967).  The  applicants  then  withdrew  their  application.  Ellis  &  Johnston,  siipia 
note  831,  at  25. 

S"!  Sec  Cherry  Statement,  supra  note  877,  at  398-402.  Cherry  recounts  several 
cases  in  which  intervenors  were  able  to  raise  safely  problems  constructively  ami  to 
participate  in  settlement  agreements  in  which  the  applicant  made  important  concessions. 
See,  e.g..  Palisades  Plant  Settlement  Agreement  between  Intervenors  and  Consumers 
Power  Co.  (1971),  coiiy  on  file  in  Biddle  Law  Library,  Univ.  of  Pa.  Law  School. 

892  Cherry  Statement,  supra  note  877,  App.  C,  at  415.  The  quote  is  from  the 
record  of  a  1970  seminar  on  AEC  hearings  conducted  at  Gaithersburg,  Md.,  for  the 
nuclear  power  industry.  A  large  part  of  the  seminar  was  devoted  to  the  problems 
caused  by  intervenors  and  how  to  mitigate  their  impact,  including  the  "itroper  main- 
tenance" of  records  that  may  be  susceptible  to  damaging  discovery.    Id.  402. 
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to  raise  such  issues  as  tlicniial  pollution  and  aesthetics  at  licensing 
hearings.'*''''  Prior  to  the  National  Environmental  Policy  Act  ^^*  the 
AEC  consistently  adhered  to  a  position  that  its  authority  did  not  extend 
to  the  consideration  of  environmental  effects  not  directly  related  to 
problems  of  atomic  radiation. ^"^ 

In  the  case  of  Vermont  Yankee  Nuclear  Potvcr  Corp.,^^^  the  states 
of  New  Hampshire,  Vermont,  and  Massachusetts  unsuccessfully  at- 
tempted to  offer  evidence  into  the  hearing  relating  to  the  possible  ther- 
mal pollution  of  the  Connecticut  River  resulting  from  a  proposed  nuclear 
power  plant.     At  the  outset  of  the  hearing,  the  hoard  advised  that 

[qjuestions  about  other  aspects  of  health  and  safety  or  other 
aspects  of  the  plant  not  falling  within  the  areas  of  radiological 
health  and  safety  and  the  common  defense  and  security  are 
not  within  tlie  AEC's  jurisdiction  and  will  not  he  considered 
at  this  hearing.  Thus,  ■zvc  7vill  not  consider  such  matters  as 
the  possible  thermal  effects,  as  opposed  to  the  radiological 
effects,  oj  the  facility  operation  on  the  environment ;  the  effect 
of  the  construction  of  tlic  facility  on  the  recreational,  economic 
or  political  activities  of  the  area  near  the  site;  or  matters  of 
aesthetics.""^ 

On  appeal  the  Connnission  affirmed  the  hoard's  exclusion  (if  the 
evidence  on  the  grounds  that  those  issues  were  !)eyond  the  jurisdiction 
of  the  board  and  that  the  Commission's  rules  cif  procedure  prohibited 
their  consideration.''"''  The  Commission  also  noted  that  the  admission 
of  such  evidence  would  constitute  a  change  or  enlargement  of  the  issues 
specificfl  in  the  notice  of  hearing  and  thus  would  brcacli  the  condition 
lutdcr  which  the  stales  had  been  permitted  to  intervene.^""  The  states 
ap[)ealed  the  grnnt  of  the  construction  permit,  alleging  as  error  the 


f^^^Sce.  c.n..  TiKrmal  Ecology  Must  Be  Preserved  v.  "AEC,  433  F.2d  524  (D.C. 
Cir.  1970)  ;  Consolidated  l-^disoii.  Inc.  (Inrlian  Point  Nuclear  Generating  Unit  3), 
2  CCH  Atom.  E.v.  I..  Pip.  1[ll,579.f)l   (1%9). 

The  recently  exjiandcd  jurisdiction  of  the  AEC  to  hear  antitrust  complaints,  see 
note  862  siitra,  will  not  be  discussed. 

«nM2  U.S.C.  §§4321-47  (1970). 

""■"'.S'rc  New  HampMiire  v.  AEC,  406  F.2d  170  (1st  Cir.).  cert,  dcmcit,  395  U.S. 
962  (1969).  See  also  Icllcr  from  Glenn  T.  Seaborg  lo  Scnalor  Mnskie,  Nov.  4,  1967, 
in  Ilcariniis  nn  Licenshuj  &  Regulation  of  Nuclear  Reactors  Before  tli'c  Joint  Coiiiin 
on  Alotnic  Eitert/y,  90tli   Cong.,   1st  Sess.  980    (1967). 

Tlie  Connnission  interpreted  its  mandate  to  issue  a  license  only  when  it  is  not 
"inimical  ...  to  the  health  and  safety  of  the  imblic,"  42  U.S.C.  §§  2133(d),  2134(d) 
(1970),  to  refer  only  to  dangers  arising  from  the  hazards  of  radioactivity.  See  letter 
from  Harold  L.  Price,  AEC  Director  of  Kegulation,  to  Senator  Muskie,  Oct.  23, 
1967,  in  Hearings  on  Licensing  Sy  Regulation  of  Nuclear  Reactors  Before  the  Jotnl 
Comw.  on  Atomic  Energy,  90th  Cong.,  1st  Sess.  977  (1967).  See  also  Note  subra 
note  828,  at  764-65. 

«on2  CCH  Atom.  En.  L.  Rkp.  1111,267.02,  at  17,503  (1967). 
"e^  Id.  at  H  11.267.04,  at  17,503-5  n.2. 
"^^  Id.  at  H  11,267.03.  at  17,503-5. 

890  /rf. 
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Commission's  refusal  to  consider  evidence  of  thermal  pollution.  The 
court  thoroughly  analyzed  the  legislative  history  of  the  Atomic  Energy 
Act  and  concluded  that  the  Commission's  responsihility  was  limited  to 
"scrutiny  of  and  protection  against  hazards  from  radiation."  '"^° 

The  NEPA  has  changed  this  situation,  declaring  "a  national  policy 
which  will  encourage  productive  and  enjoyable  harmony  between  man 
and  his  environment  [and]  promote  efforts  which  will  prevent  or  elimi- 
nate damage  to  the  environment  .  .  .  .'"""  All  federal  agencies  are 
directed,  "to  the  fullest  extent  possible,"  to 

include  in  every  recommendation  or  report  on  proposals  for 
legislation  and  other  major  Federal  actions  significantly  af- 
fecting the  quality  of  the  human  environment,  a  detailed  state- 
ment by  the  responsible  official  on — 

(i)  the  environmental  impact  of  tlie  proposed  action, 

(ii)  any  adverse  environmental  effects  which  cannot  be 
avoided  should  the  proposal  be  implemented, 

(iii)  alternatives  to  the  i)roposed  action, 

(iv)   the  relationship  between  local  short-term  uses  of  • 
man's  environment  and  the  maintenance  and  enhance- 
ment of  long-term  productivity,  and 

(v)  any  irreversible  and  irretrievable  commitments  of 
resources  which  would  be  involved  in  the  proposed  action 
should  it  be  implemented.""' 

Despite  the  NEPA's  sweeping  language,  tlic  AEC  moved  slowly 
in  adopting  regulations  to  conform  to  its  mandate.""^  Though  the 
promulgated  rules  did  provide  that  intervenors  would  be  permitted  to 
raise  environmental  issues  at  construction  permit  hearings,'"'^  the  Com- 
mission's implementation  of  the  NEPA  limited  the  scope  of  environ- 
mental issues  that  may  be  considered  in  the  decisionmaking  process."**' 

The  opinion  of  the  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  in  Cah'crt  Cliffs'  Coordinating  Couunittcc  v.  AEC^"'^  severely 
criticized  the  AEC's  minimal  response  to  the  NEPA.  The  petitioners 
in  Calvert  Cliffs  challenged  the  AEC's  rules  ostensibly  effectuating  the 
NEPA,  alleging  that  the  rules  limited  full  consideration  and  balancing 

900  New  Hampshire  v.  AEC,  406  F.2d  170,  175  (1st  Cir.),  cert,  denied.  395  U.S. 
962  (1969). 

90142  U.S.C.  §4321   (1970). 

002  42  U.S.C  §4332(2)  (c)    (1970). 

•J03I\IEP;\  went  into  effect  on  Jan.  1,  1970,  but  a  formal  change  in  the  AEC 
rules  implementing  NEPA  was  not  announced  until  Dec.  3,  1970.  See  Calvert  Cliffs' 
Coordinating  Conim.  v.  AEC,  449  F.2d  1109,  1116  (D.C.  Cir.  1971). 

00*  See  35  Fed.  Reg.  18,474,  1111(a)    (1970). 

905  Ellis  &  Jolinston,  supra  note  831,  at  27;  Like,  sufra  note  877,  at  18. 

906  449  F.2d  1109  (D.C.  Cir.  1971). 
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of  environmental  values.  The  petitioners  specifically  attacked  provisions 
providini,'  that  hearing  l.oards  need  not  consider  the  environmental 
impact  of  a  licensed  reactor  unless  that  issue  is  affirmatively  raised  by  a 
party,""'  and  that  hoards  are  prohibited  from  conducting  an  independent 
evaluation  of  environmental  factors  if  other  federal  or  state  agencies 
have  certified  that  their  standards  are  satisfied.""^  The  court  remanded 
the  case,  directing  that  "the  Commission  must  revise  its  rules  governing 
consideration  of  environmental  issues."  ""^  The  court  inade  it  clear 
that  the  Commission  may  not  permit  licensing  boards  to  adopt  the 
option  of  admitting  evidence  coilcerning  nonradiological  effects  only  to 
ignore  it  in  the  decisionmaking  process: 

NEPA  requires  that  an  agency  must— to  the  fullest  extent 
possible  under  its  other  statutory  obligations— consider  alter- 
natives  to  its  actions  which  would  reduce  environmental  dam- 
age. That  principle  establishes  that  consideration  of  environ- 
mental matters  must  be  more  than  a  pro  jorma  ritual.  Clearly, 
it  is  pointless  to  "consider"  environmental  costs  without  also 
seriously  considering  action  to  avoid  them.  Such  a  full  exer- 
cise of  substantive  discretion  is  required  at  every  important, 
appropriate  and  nonduplicative  stage  of  an  agency's  proceed- 
ings."'" 

The  Commission  has  revised  its  rules  consistent  with  the  opinion."'^ 
Calvert  Cliffs  has  informed  the  AEC  that  the  NEPA  requires  a  sul)- 
stanlive  change  in  the  Commission's  narrow  interpretation  of  the 
"health  and  safety  of  the  public."  Both  the  expanded  jurisdiction  and 
the  justification  for  it  given  in  Calvert  Cliffs  have  been  criticized  on 
the  grounds  that  jurisdiction  over  environmental  impact  is  already 
vested  in  other  bodies  and  that  AEC  consideration  is  thus  redundant 
as  well  as  of  little  i'/otcntial  benefit  in  view  of  the  AEC's  exjiibited 
biases."'^  This  redefinition  of  the  Commission's  statutory  licensing  re- 
sponsibilities will,  however,  provide  public  interveners  an  opportunity 
to  raise  a  broad  spectrum  of  environmental  issues  at  construction  permit 

^<i-!  See  35  Fed.  Rep.  18,474,  1113  (1970). 

P'^''  Src  ul.  H  1 1  (b)  :  f/.  Ellis  >t  Joliiistoti.  supra  note  831,  at  27-28.  The  complaint 
also  atl.ickcd  llic  regulations  which  proliihited  the  raising  of  nonradiological  issues 
in  cases  where  liie  i\oiicc  for  the  hearing  appeared  before  Mar.  4,  1971,  35  Fed.  Reg. 
18.474,  1!  11(a)  (1970).  and  whicii  stated  that,  for  any  construction  permit  issued 
prior  to  that  dale,  the  Commission  would  not  formally  consider  environmental  factors 
until  the  time  for  issuance  of  an  operating  license,  id.  ^  14. 

000  449  F.2d  at  1129. 

"'0/^.  at  1128  (emphasis  in  the  original). 

Consumers  Power  Co.  of  Jackson,  Mich.,  has  filed  a  petition  for  a  rehearing  of 
Calvert  Cliffs,  stating  that  the  new  AEC  regulations  make  the  situation  "particularly 
acute"  for  its  Palisades  plant.    2  [Current  Developments]  BNA  Env.  Rep.  548  (Sent 
10,  1971). 

8'i  10  C.F.R.  §50,  App.  D  (1972). 

oi^Tarlock,  Tippy  &  Francis,  Enrnronmental  Reoulation  of  Pojver  Plant  Siting- 
Existing  and  Proposed  Institutions,  45  S.  Cal.  L.  Rev.  502,  534-38  (1972). 
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hearings,  and  this  expanded  jurisdictional  base  will  undoubtedly  have 
a  significant  impact  upon  the  number  of  parties  seeking  to  intervene  and 
upon  the  time  consumed  by  the  hearing."^* 

d.    Conclusion 

The  standing  of  a  party  to  raise  particular  issues  is  strongly  in- 
fluenced by  the  AEC's  definition  of  its  limited  jurisdictional  authority. 
While  the  public  has  long  been  allowed  to  speak  to  safety  problems 
during  the  construction  permit  hearing,  its  effectiveness  has  been  limited 
by  a  lack  of  technical  expertise  and  by  the  fact  that  the  hearing  is  no 
more  than  a  public  corroboration  of  the  regulatory  staff's  review  of  an 
application.  With  the  advent  of  "the  new  breed  of  intervcnors"  "^^  and 
the  NEPA,  the  public  will  have  a  larger  role  in  assuring  that  both  safety 
and  environmental  considerations  will  be  fully  deliberated. 

The  AEC  has  only  recently  been  faced  with  the  administrative 
problems  accompanying  hearings  with  large  numbers  of  intervening 
parties.  The  broadening  of  the  Commission's  decisionmaking  respon- 
sibilities and  the  anticipated  increase  in  license  applications  are  likely  to 
demand  procedures  to  insure  that  hearings  are  conducted  in  an  orderly 
fashion.  The  adoption  of  rules  providing  boards  with  guidance  in  -deal- 
ing with  the  problems  of  multiple  intervenors  and  of  limited  appearances 
has  already  been  suggested. "^^  When  acting  on  a  petition  to  intervene 
or  when  determining  whether  to  admit  evidence  on  a  particular  issue, 
boards  should  look  not  only  to  whether  the  intervenor  alleges  interests 
which  may  be  affected  by  the  proceeding  but  also  to  what  the  petitioner 
will  contribute,  if  permitted  to  participate  fully  in  the  hearing."^''  Per- 
haps more  important  to  the  efficient  conduct  of  future  AEC  hearings  is 
die  promulgation  of  more  definite  standards  expressing  Commission 
policy  on  recurring  issues. "^^    Setting  forth  such  rul^  once,  through  the 

813  Ellis  &  Johnston,  supra  note  831,  at  26-28.  The  real  impact  of  the  Calvert 
Cliffs  decision  upon  the  status  of  intervenors  has  already  been  deinonstrated.  The 
AEC,  in  authorizing  a  public  hearing  on  the  grant  of  an  operating  license  for  tlie 
Maine  Yankee  Atomic  Power  Plant,  reversed  its  prior  position  and  granted  previously- 
rejected  petitions  to  intervene  by  three  conservation  groups.  Sec  N.Y.  Times  Nov. 
14,  1971,  at  24,  col.  1. 

014  Cherry  Statement,  supra  note  877,  at  387. 

^^'^  Sec  notes  853-57  supra  &  accompanying  te.xt. 

^'^'^  See  Ellis  &  Johnston,  supra  note  831,  at  54  ("Intervention  should  be  restricted 
to  those  who  have  shown  any  interest  in  the  case  which  will  not  otherwise  be  repre- 
sented by  any  other  party  and  which  is  related  to  the  limited  issues  raised  by  answers 
to  [an]  order  to  show  cause."). 

91'^ /rf.  45-46,  66.  This  technique  has  been  successfully  utilized;  the  Commission 
has  passed  a  rule  stating  that  an  application  for  a  construction  permit  need  not  pro- 
vide design  features  for  the  purpose  of  protecting  a  facility  against  enemy  attack  and 
sabotage.  Sec  10  C.F.R.  §50.13  (1972).  This  rule  may  be  used  by  a  licensing 
board  as  grounds  for  denying  an  intervenor  the  opportunity  to  cross-ex.-iniine  an 
applicant  on  the  attack  and  sabotage  issues.  See  Siegal  v.  AEC  400  F2d  778  (T)C 
Cir.  1968). 

Several  commentators  have  suggested  that  AEC  proceedings  could  be  expedited 
by  providing  a  public  licensing  hearing  only  in  contested  cases  where  the  prospective 
intervenor  has  "shown  cause."    Ellis  &  Johnston,  supra  note  831,  at  47-57. 
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rulemaking  process,  rather  than  repeatedly  in  adjudicative-perinit  pro- 
ceedings, would  allow  public  protestants  to  participate  more  effectively 
in  the  establishment  of  licensing  criteria  and  would  expedite  individual 
licensing  cases. 

3.    Proposals  to  Unify  Power  Plant  License  Decisionmakmg 

From  such  cases  as  Scenic  Hudson  and  Calvert  Cliffs,  it  is  ap- 
parent that  an  ad  hoc  approach  to  power  plant  licensing  prevails  in  both 
the  FPC  and  the  AEC.  Criticism  of  such  an  approach,  and  its  tendency 
to  produce  decisions  that  disregard  the  overall  balance  of  costs  and 
benefits  to  society,  may  be  viewed  as  an  issue  wholly  distinct  from  the 
issue  of  the  jjroper  role  and  scope  of  public  participation  in  agency  de- 
cisions. Either  an  ad  hoc  or  an  integrated  decisionmaking  process 
could,  for  cxami)lc,  proceed  by  totally  excluding  the  public  or  by  pro- 
viding limited  opportunity  for  comment  on  formal  decisions.  Indeed, 
one  may  imagine  that  there  exist  groups  representing  particular  seg- 
ments of  the  public  that  would  benefit  in  particular  cases  by  retention 
of  ad  hoc  decisionmaking — the  most  obvious  example  being  an  asso- 
ciation of  ])()litically  influential  local  property  owners  opposing  con- 
struction of  a  facility  that  would  face  less  opposition  if  placed  in  an  area 
more  densely  populated  but  less  influential  or  more  disorganized. 

Despite  these  possibly  ambivalent  results  of  the  integration  of  de- 
cisionmaking, those  who  favor  increased  public  participation  in  power 
plant  siting  decisions  have  advocated  this  reform  with  at  least  as  much 
vigor  as  have  members  of  the  industry  "'^  and  the  agencies.""  For 
example,  Judge  Irving  K;nifman,  a  veteran  of  the  litigation  surround- 
ing the  licensing  of  the  Storm  King  Mountain  power  plant,  has  strongly 
suggested  such  integration  because  he  sees  it  as  a  cure  for  the  problems 
confronting  public  participants  and  the  problems  they,  at  least  in  part, 
have  in  turn  precipitated: 

Specifically,  I  submit  that,  because  of  the  absence  of  an  agency 
with  a  broad  pcr.spective  and  broad  planning  authority,  the 
ultimate  decision  whether  to  license  the  Storm  King  plant  and 
other  electric  power  plants  is  unreasonably  delayed  and  public 
participation  in  the  decision  unduly  restricted,  however  open 
the  proceedings  may  be  theoretically."^" 

This  view  suggests  that  the  scope  of  public  discussion  before  an 
agency  depends  on  the  scope  of  the  agency's  responsibility  as  well  as 
the  legislative  standards  set  for  the  agency's  action'.  Concerning  Scenic 
Hudson,  Judge  Kaufman  observed: 

^^^See,  CO.,  Lowcnstein,  The  Need  for  Separation  of  the  AEC's  Functions,  13 
Atom.  En.  L.J.  282  (1971). 

^^9  See  Nassikas,  supra  note  742. 

»-o  Kaufman,  Porver  for  the  People — and  by  the  People:  Utilities,  the  Environ- 
ment  and  the  Public  Interest,  46  N.Y.U.L.  Rev.  867,  873  (1971). 
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The  basic  defect  in  the  process,  as  I  see  it,  was  the  inevitably 
narrow  scope  of  the  decision  tlie  agency  had  to  make :  whether 
or  not  to  hcense  a  single  and  specific  electric  generating  plant. 
The  narrow  scope  of  the  decision  before  the  agency  led  neces- 
sarily to  a  strictly  limited  discussion  of  the  issues  by  the 
public.  Questions  of  other  possible  sites  or  of  a  planned  dis- 
persal of  power  plants  and  the  like  could  not  be  discussed  by 
public  interest  groups  because  these  issues  were  not  before  the 
agency.®^^ 

The  FPC  is  now  required  to  approve  only  power  facilities  that- 
comport  with  a  "comprehensive  plan."  Apparently  recognizing  that 
such  a  term  is  too  broad  to  be  very  useful,  the  court  in  Scenic  Hudson 
looked  to  the  more  specific  statutory  language  following  the  term  in 
order  to  find  a  responsibility  in  the  agency  to  consider  "recreational" 
uses.^--  By  comparison  the  AEC,  which  certifies  facilities  already  sub- 
ject to  regulation  by  the  FPC,°'^  is  charged  with  regulating  to  serve 
the  public  interest.  These  broad  standards  for  agency  action  are  prac- 
tically meaningless  where  "regulation  is  sadly  fragmented  between 
various  levels  of  government."  °"*  The  passage  of  the  NEPA  with  its 
particular  substantive  values,  and  the  Calvert  Cliffs  litigation  following 
that  enactment,  demonstrate  convincingly  the  muddled,  compartmental- 
ized concept  of  regulatory  responsibility  that  has  resulted  in  the  power 
industry.  Lapses  in  regulation  are  virtually  certain  to  result  as  a  con- 
sequence of  each  agency's  decision  that  certain  foreseeable  costs  of  a  sit- 
ing decision  should  be  disregarded  becau.se  not  relevant  to  that  agency's 
"limited"  area  of  responsibility.®-'" 

Proposals  for  restructuring  the  regulation  of  the  electric  power 
industry  now  commonly  focus  on  balancing  the  two  needs  about  which 
debate  has  recently  centered  :  environmental  protection  and  power  needs. 
One  bill  which  the  Nixon  administration  has  presented  to  Congress  in 
response  to  calls  for  restructuring  does  not  attempt  to  unify  regulation 
fully,  but  it  moves  in  that  direction  by  consolidating  federal  regulation 
and  subjecting  state  regulation  to  federal  oversight."^*'  At  the  same 
time,  the  bill  would  establish  more  meaningful — and  perhaps  enforce- 
able— standards  for  agency  action,  by  charging  the  federal  authority  to 
ascertain  that  a  proposed  facility  "will  not  unduly  impair  important 
environmental  values  and  will  be  reasonably  necessary  to  meet  electric 
power  needs."  "^^    Although  these  terms  conceal  myriad  costs  and  bene- 

821  Id.  872. 

822  354  F.2d  at  614. 

823  Sec  note  722  supra  &  accompanying  text. 

824  Tarlock,  Tippy  &  Francis,  Environmental  Regulation  of  Power  Plant  Siting: 
Existing  and  Proposed  Institutions,  45  S.  Cau  L.  Rev.  502,  505  (1972). 

82C  Sec  notes  767,  882-913  supra  &  accompanying  text  . 
820  H.R.  5277,  92d  Cong.,  1st  Sess.  (1971). 
827 /rf.  §8(c). 
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fits,  their  use  nonetheless  suggests  a  limited  regulatory  perspective 
under  the  unified  control  established.  In  view  of  the  general  unwilling- 
ness of  the  FPC  and  AEC  to  broaden  their  perspectives  when  pressured 
by  members  of  the  public,""^  the  use  of  terms  more  specific  than  "public 
interest"  may  make  even  less  likely  agency  response  to  new  concerns 
when  now-silent  members  of  the  public  appear  to  champion  them. 

Within  the  context  of  reforms  directed  at  consolidation  of  regula- 
tion for  the  purpose  of  balancing  a  limited  number  of  goals,  the  nature 
of  public  participation  remains  a  problem.  One  recent  article  "^^  has 
examined  a  one-step  licensing  procedure  adopted  in  1970  in  the  state  of 
Washington  and  has  made  an  observation  that  applies  to  public  par- 
ticipation as  well  as  to  the  regulation  focused  upon: 

The  Washington  experience  indicates  that  one-stop 
licensing  can  be  cither  a  means  of  preventing  delays  in  plant 
construction,  or  a  means  of  shielding  utilities  from  regulation 
by  agencies  that  have  a  statutory  mandate  to  improve  environ- 
mental (juality."^" 

Unified  regulation  is  a  means  of  streamlining  decisionmaking,  not  a 
means  of  making  that  regulation  more  open  or  more  careful.  Seen 
from  this  i)erspective,  Judge  Kaufman's  proposal  is  but  a  sine  qua  non 
to  effective  public  jiarticipation,  not  a  way  of  ensuring  it.  Indeed,  the 
Chairman  of  the  l'\deral  Power  Commission  has  discussed  the  pro- 
posal in  terms  suggesting  that  it  would  reduce  at  least  some,  potentially 
harmful,  dimensions  of  public  participation: 

[TJherc  is  the  question  of  just  how  many  times  general  public 
participation  is  to  be  allowed  in  respect  to  the  location  of 
specific  utility  facilities.  Those  who  are  close  followers  of 
legislative  siting  proposals  before  the  Congress  and  various 
state  legislatures,  will  recognize  that  I  am  referring  to  the 
one-stop  problem. °^^ 

Unifying  the  regulation  of  the  power  industry,  then,  is  not  a  panacea 
for  the  frustrated  public  that  wishes  to  participate.  It  should  be,  how- 
ever, the  occasion  for  a  reexamination  of  the  proper  role  of  the  public 
|)articipant,  if  for  no  other  reason  than  the  fact  that  the  restructuring 
will  necessarily  settle  the  issues.  The  number  of  specific  proposals 
recently  put  forward  and  the  fluidity  of  the  current  situation  precludes 
detailed  examination  in  the  space  available  here.  Certain  conclusions 
drawn  from  the  discussions  of  the  FPC  and  the  AEC  above  should  be 
re-emphasized  here,  though,  for  they  lend  support  to  some  of  the  pro- 
grams proposed.    Participation  by  the  public  as  full  parties  in  multiple, 

028  See  notes  767,  882-913  supra  &  accompanying  text. 

029  Tarlock,  Tippy  &  Francis,  supra  note  912. 

830  [d.  S5S. 

831  Nassikas,  supra  note  742,  at  113. 
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formal  power  plant  licensing  hearings  has  been  a  conspicuously  defec- 
tive device  for  implementing  the  full,  open  debate  called  for  by  this  Com- 
ment. Consolidation  in  one  proceeding  of  particular  and  general  ques- 
tions concerning  both  technology  and  policy  has  made  participation  an 
enormous  undertaking,  and  has  thus  effectively  foreclosed  all  but  a  few 
strongly  motivated  and  well  financed  members  of  the  public.  Putting 
the  burden  on  the  parties  to  back  normative  arguments  with  technologi- 
cal data  showing  feasibility  has  only  increased  this  problem.  Public 
participation  should  not  mean  participation  by  a  few  interest  groups 
outside  the  regulated  industry,  and  reform  ought  to  focus  sharply  on 
eliminating  these  problems.  Combined  with  a  conscious  articulation 
of  the  scope  of  a  unified  agency's  regulatory  responsibility  that  provides 
channels  for  easy  entry  of  emerging  groups  of  concerned  individuals, 
this  provision  for  more  effective  but  limited  participation  will  go  far 
toward  improving  the  decisionmaking  process. 

FPC  Chairman  Nassikas,  while  supporting  broad  public  partici- 
pation, has  advocated  reforms  that  may  actually  foreclose  the  public 
from  formal  hearings  completely.  He  has  suggested  that  there  be  sub- 
stituted an  earlier  and  ongoing  process  of  opinion  and  information 
gathering,  which,  without  further  details,  is  called  a  "collaborative 
analytic  process."  "^  While  it  is  easy  to  agree  that  full  participation 
in  formal  hearings  has  been  unsatisfactory  in  the  rcgulatcfl  power  in- 
dustry, suggestions  that  decisions  should  be  "collaborative"  must  be 
viewed  with  scepticism,  for  they  may  be  no  more  than  a  call  for  a  return 
to  captive  regulation.  A  more  promising  possibility  has  been  advanced 
by  Professor  Jerre  Williams  of  the  University  of  Texas."''"'  Public 
participation  would  be  accomplished  through  a  bifurcated  hearing  struc- 
ture and  the  creation  of  a  public  counsel.  One  hearing  would  be  "ad- 
visory," conducted  informally  and  open  to  any  interested  person  or 
group;  the  other  would  be  similar  to  the  licensing  hearing  now  in  use, 
and  the  public  would  be  represented  as  a  full  party  by  the  public  counsel. 
Backed  by  a  requirement  that  written  submissions  be  freely  accepted 
from  the  public  in  both  proceedings  and  included  in  a  record  available 
for  purposes  of  review,  this  structure  is  at  least  a  step  in  the  right 
direction.  Perhaps  supplemented  by  a  requirement  that  the  public 
counsel  participate  in  the  informal  hearing,  this  would  guarantee  com- 
petent representation  of  the  public  in  the  formal  decisionmaking  process 
while  offering  significant  hope  that  the  public  counsel  thus  appearing 
will  not  himself  become  a  captive  of  the  institution  and  its  views.  While 
the  informal  hearing  should  be  the  primary  forum  for  wideranging 
debate,  an  outside  voice  in  the  formal  proceeding  should  be  retained  in 
order  both  to  allow  rebuttal  on  issues  raised  by  the  parties  to  the  formal 
proceeding  and  to  hold  open  a  door  to  effective  judicial  review. 

832 /rf.    112. 

933  Williams,  Public  Participation  in  Locating  Facilities  Dedicated  to  Public  11  tr 
88  Pub.  Util.  Fort.,  Sept.  16,  1971,  at  101  (1971). 
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III.  Conclusion 

Public  participation  in  federal  agency  decisionmaking  is  not,  of 
course,  an  end  in  itself.  Rather  it  is  only  one  means  to  insure  that 
regulation  in  fact  furthers  the  "public  interest."  As  noted  in  the  first 
scctif)n  of  this  Comment,  one  of  the  most  frequent  criticisms  directed 
at  the  federal  agencies  is  that  they  favor  and  too  often  accommodate 
the  desires  and  ends  of  the  regulated  industries.  Attacks  on  the  de- 
cisionmaking process  are  now  loudest  from  currently  "unrepresented" 
groups — consumers  and  conservationists  predominating. 

The  problem  goes  deeper,  however.  If  the  response  to  these  criti- 
cisms is  no  more  than  an  adjustment  admitting  the  most  organized  and 
well  financed  groups  to  a  position  of  influence,  it  is  doubtful  that  the 
decisionmaking  process  will  have  been  fundamentally  improved.  As 
this  Comment  has  noted,  courts  have  taken  numerous  steps  within  the 
confines  of  existing  statutory  schemes  to  open  agency  decisionmaking 
to  fuller  debate  and  closer  judicial  scrutiny.  But  in  taking  these  steps, 
courts  have  favored  "responsible"  participants  or  group  representatives 
without  exploring  the  implications  of  such  restrictions  for  agency  policy 
evolulion. 

Where  the  chamicls  for  public  participation  in  agency  decision- 
making arc  adversary  hearings  and  judicial  review,  one  consequence  is 
that  the  costs  of  private  litigation  impose  significant  restraints.  Another 
conseciuence  is  that  es.sential!y  p'llilical  decisions  are  made  not  by  the 
agencies,  but  by  courts  relying  as  best  they  can  on  the  vague  statutory 
standards  established  for  regulatory  action. 

Stalutf)ry  reform  with  the  goal  of  emphasizing  other  chatniels  for 
public  ]jai  lici[)ation  may  be  the  most  desirable  direction  in  which  to 
move.  The  prior  failure  of  the  agencies  to  make  greater  use  of  rule- 
making may  be  a  primary  cause  of  current  problems.  Tf  the  agencies 
will  not  voluntarily  engage  in  open,  broadly  debated,  formalized  policy 
formulation,  statutory  measures  to  force  them  to  take  these  steps  are 
appropriate.  Where  such  measures  have  been  enacted,  judicial  review 
could  be  limited  to  cases  where  individual  hardships  appear. 

As  this  Comment  has  detailed,  however,  much  can  be  done  within 
existing  statutory  frameworks.  Public  participation  generally  is,  and 
should  be,  prf)moted  where  the  agency  is  making  choices  based  on  es- 
sentially political  rather  than  technological  grounds.  In  the  areas  sub- 
ject to  FCC  regulation,  where  the  technological  framework  has  become 
relatively  stable,  both  the  public  and  the  courts  have  readily  entered 
individual  controversies.  On  the  other  hand,  every  decision  by  the 
FPC  or  AEC  to  license  a  power  plant  involves  complicated  techno- 
logical judgments,  hardly  susceptible  to  the  type  of  debate  possible 
within  FCC  proceedings.  Nevertheless,  sharper  delineation  of  the 
political  choices  made  by  these  agencies  is  clearly  possible  and  frequently 
suggested.     Recognizing  the  practical  constraints  on  maintaining  full 
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party  status  in  agency  adjudications,  flexible  techniques  for  limited 
participation  should  be  increasingly  developed.  At  the  same  time  courts, 
agencies,  and  legislatures  should  seek  ways  to  minimize  the  economic 
burden  placed  on  members  of  the  public  who  seek  to  put  relevant  infor- 
mation before  the  agency  and  prod  agency  action  in  the  public  interest. 
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UNIVEBSITY  of  SotJTHEBN  CALIFOBNIA, 

Los  Angeles,  Calif.,  March  13, 1973. 
Meldon  E.  Levine, 

Legislative  Assistant  to  Senator  Tunney,  U.S.  Senate,  Committee  on  the  Judiciary, 
Washington,  D.C. 

Deab  Mb.  Levine  :  I  have  carefully  reviewed  the  provisions  of  S.  4014  as  you 
requested  and  offer  these  sketchy  comments  on  the  bill  for  what  value  they  may 
be  to  you  and  Senator  Tunney. 

I  am  pleased  to  offer  my  support  of  this  bill  which  provides,  in  my  judgment, 
an  appropriate  and  necessary  step  in  the  direction  of  broad  antitrust  reform.  At 
a  time  when  our  antitrust  laws  are  under  increasingly  severe  attack  from  the 
left  (see,  e.g.,  Galbraith,  The  New  Industrial  State)  as  well  as  from  the  right 
(see,  e.g.,  Althian  and  Allen,  Exchange  and  Production,  Theory  in  Use)  and  when 
public  confidence  in  those  laws  is  probably  at  an  all-time  low,  these  relatively 
non-controversial  changes  should  be  welcomed  by  the  Congress  and  swiftly 
enacted.  The  need  which  generated  these  proposals  and  their  objectives  are 
succinctly  put  forth  in  the  statements  of  Senators  Tunney  and  Gurney.  I  concur 
fully  with  those  statements. 

I  do  not  believe  that  there  can  be  serious  opposition  to  either  the  requirement 
of  preparation  and  publication  of  the  public  impact  statement  or  the  procedures 
for  public  comment  and  Department  response.  If  this  proposal  is  followed  by 
the  Department  in  the  spirit  in  which  it  is  intended,  it  should  have  a  salutory 
effect  in  dispelling  the  widely-held  view  that  political  influence  can  win  privately 
what  could  not  be  achieved  publicly.  At  first  glance,  I  was  concerned  that  perhaps 
this  proposal  would  eventually  degenerate,  in  practice,  into  a  pro-forma  bureau- 
cratic exercise  of  added  paper  work  that  would  be  worthless,  burdensome  and 
expensive.  I  was  also  initially  concerned  that  the  requirement  would  prove  so 
distasteful  that  it  could  drive  the  Department  further  underground,  through 
the  adoption  of  policies  whereby  the  bulk  of  its  work  would  be  done  informally 
before  the  filing  of  a  complaint.  I  now  believe  that  both  fears  are  unwarranted. 
The  burden  to  the  Department  should  surely  prove  insignificant  in  relation  to 
the  healthy  result  of  greater  public  access  and  scrutiny.  The  bulk  of  the  work 
necessary  to  the  preparation  of  such  a  statement  vpill  by  necessity  have  been 
completed  before  the  filing  of  a  complaint. 

Similarly,  the  requirement  that  the  court  play  an  active  role  in  the  settlement 
process  seems  to  me  a  healthy  improvement  over  present  practice.  I  had  the 
reaction  on  first  examination  of  this  proposal  that  there  was,  perhaps,  too  much 
discretion  given  to  the  trial  judge  in  the  fashion  in  which  he  is  to  make  the 
required  determination.  It  would  be  unfortunate  if,  as  a  result  of  this  proposal 
a  third  dispositional  layer  were  added  to  the  process.  That  fear,  I  believe  on 
reflection,  is  also  unwarranted.  There  is  simply  no  need  in  the  vast  majority 
of  cases  for  lengthy,  complicated  hearings  and  there  is  no  reason  to  suppose  that 
they  will  be  required  by  the  courts  unless  a  real  need  is  present. 

I  feel  rather  strongly,  however,  that  the  new  penalty  provision  is  still  not 
adequate.  While  certainly  a  vast  improvement  over  present  law.  I  would  be 
much  happier  to  see  penalties  commensurate  with  the  damage  done  to  the  public 
and  related  to  the  financial  status  of  the  offender.  Too  often  the  provided 
penalties  are  considered  by  busine  men  as  simply  an  economical  cost  of  doing 
business. 

The  proposed  amendments  to  the  Expediting  Act  are  likewise  welcome  and 
sound  adjustments  to  present  practice.  Certainly  a  substantial  majority  of  the 
Court  will  applaud  this  change.  My  only  reservation  is  that,  particularly  in  pri- 
vate suits,  the  certification  process  will  simply  add  further  expense  and  delay 
to  the  plaintiff's  prosecution  of  his  claim.  If  a  denial  of  the  motion  to  certify 
is  not  appealable,  however,  the  benefits  of  this  proposal  far  outweigh  that 
danger.  As  presently  structured,  the  bill  has  the  advantage  of  providing  a 
realistic  avenue  of  appeal  in  antitrust  cases  without  the  danger  of  lengthy 
delays  in  cases  that  warrant  the  immediate  attention  of  the  high  Court. 
Sincerely  yours, 

Donald  C.  Knutson, 

Professor  of  Law. 
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Law  School  of  Haevabd  Univebsity, 

Cambridge,  Mass.,  March  28,  1973. 
Hon.  John  V.  Tunnet, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Tunney  :  As  you  know,  a  few  weeks  ago  I  sent  to  Mr.  Levine 
at  his  request  some  informal  notes  that  I  had  prepared  concerning  S.  4014  (now 
S.  782)  insofar  as  it  dealt  with  the  revision  of  current  consent  decree  proce- 
dures. In  those  notes,  I  expressed  deep  reservations  concerning  the  wisdom  of 
the  proposed  revisions.  I  still  adhere  to  those  views,  but  having  had  the  benefit  of 
reading  some  of  the  statements  submitted  in  your  recent  hearings,  and  having 
thought  further  about  the  matter,  it  seems  to  me  that  the  principal  problem  with 
which  you  have  been  concerned,  and  properly  so,  can  be  met  with  a  more  narrowly 
circumscribed  bill  than  the  one  proposed. 

Accordingly,  I  am  enclosing  herewith  a  draft  of  substitute  provisions  which 
would,  I  believe,  meet  the  problem  that  you  and  others  are  concerned  with,  with- 
out the  excessive  costs  that  in  my  opinion  S.  782  would  involve.  The  general  prop- 
ositions lying  behind  my  suggestions  are  as  follows  : 

1.  The  principal  concern  is  that  the  decisions  of  the  Department  of  Justice  to 
enter  into  particular  consent  decrees  reflect  a  careful  consideration  of  all  of  the 
relevant  factors,  and  that  they  not  be  affected  by  undue  political  or  other  influence 
exerted  by  defendants.  Almost  invariably,  the  possibility  that  inadequate  consid- 
eration or  undue  influence  may  have  occurred,  and  the  need  or  desirability  of  a 
public  explanation  of  the  reasons  for  the  decision,  will  arise  in  cases  where  the 
proposed  consent  judgment  departs  in  major  respects  from  the  relief  requested  in 
the  complaint  or  the  relief  which  would  be  normally  appropriate  for  the  antitrust 
violations  alleged.  Where  the  relief  approximates  what  has  been  requested  or 
what  is  normally  obtained  after  an  adjudication  of  violations,  it  is  of  course 
conceivable  that  the  Department  was  not  suflBciently  attentive  to  the  needs  of  the 
case  or  was  subjected  to  undue  influence,  but  it  is  vastly  more  likely  that  any 
minor  claimed  deficiencies  will  simply  reflect  the  fact  that  the  Department  could 
not  obtain  the  defendant's  consent  to  the  maximum  relief  that  would  be  obtainable 
after  a  full  and  successful  trial.  And  in  any  event,  so  long  as  the  relief  is  equal 
or  close  to  what  is  normally  obtained,  there  is  little  or  no  public  interest  at  stake 
in  any  prolonged  inquiry. 

2.  As  Mr.  Campbell's  prepared  statement  seems  to  suggest,  it  seems  quite 
clear  to  me  that  the  Federal  district  courts  presently  have  ample  powers  to  con- 
duct whatever  inquiry  is  necessary  to  determine  whether  or  not  a  proposed  con- 
sent judgment  is  in  the  public  interest.  Accordingly,  I  do  not  believe  there  is 
any  need  for  new  legislative  specification  of  procedures  and  powers,  and  I  re- 
main deeply  concerned  that  the  proposed  revisions — principally  by  encouraging 
third-party  intervention  but  in  other  respects  as  well — would  impose  unnecessary 
burdens  and  may  even  be  damaging  to  the  effectiveness  of  consent  decrees. 

3.  Elaborating  on  the  previous  point,  I  do  not  believe  that  any  new  procedural 
provisions  are  necessary  in  order  to  insure  appropriate  consideration  of  the  in- 
terests of  third  parties.  It  is  of  course  obvious,  as  Mr.  Campbell  pointed  out  in 
his  statement,  "that  the  injunctive  and  divestiture  provisions  of  the  consent 
decree  can  substantially  affect  the  economic  interests  of  suppliers,  customers, 
competitors  and  even  employees  of  the  consenting  defendants."  But  I  cannot  agree 
with  Mr.  Campbell's  broad  formulation  that  "accordingly  these  interests  should 
properly  be  considered  by  the  court  in  considering  whether  a  proposed  decree  is 
in  the  public  interest,"  if  there  is  any  hint  or  suggestion  in  it  that  the  court,  in 
order  to  mitigate  losses  to  third-party  private  interests,  may  properly  propose 
a  modification  of  a  proposed  decree  that  would  weaken  it  from  a  competitive 
standpoint.  The  overriding  criterion  for  the  "public  interest"  in  an  antitrust  de- 
cree is  whether  it  eliminates  the  anticompetitive  consequences  of  the  alleged  vio- 
lations. And  even  if  a  proposed  decree  provision  is  irrelevant  to  antitrust  consid- 
erations, it  is  not  clear  to  me  that  a  consent  decree  proceeding  is  the  appropriate 
place  to  thrash  out  such  disputes. 

4.  I  agree  with  Mr.  Kauper's  and  Mr.  Hammond's  suggestion  that  proposed 
subsection  (f)  be  modified  to  exclude  from  its  scope  communications  with  any 
oflBcial  or  employee  of  the  Department  of  Justice. 
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Lest  there  be  any  doubt,  let  me  say  that  I  strongly  support  those  parts  of 
S.  782  dealing  with  criminal  fines  and  the  Expediting  Act.  If  anything,  I  would 
raise  the  maximum  corporate  fine  to  at  least  $1  million.  Contrary  to  the  position 
taken  by  the  New  York  City  Bar  Association,  which  prefers  simple  repeal  of  the 
Expediting  Act,  I  believe  that  bill's  provisions  for  direct  appeal  in  special  cases 
are  of  critical  importance. 
Sincerely, 

Donald  F.  Turner. 

Enclosure. 

Proposed  Revision  of   S.  782  on  Consent  Decree  Procedures 

(b)  Any  consent  judgment  proposed  by  the  United  States  for  entry  in  any  civil 
proceeding  brought  by  or  on  behalf  of  the  United  States  under  the  antitrust  laws 
.shall  be  filed  with  the  district  court  before  which  that  proceeding  is  pending  and 
published  in  the  Federal  Register  at  least  60  days  prior  to  the  effective  date  of 
such  decree:  provided,  however,  that  on  a  showing  that  extraordinary  circum- 
stances so  require,  the  district  court  may  enter  the  decree  at  any  time  after  the 
filing  of  the  proposed  decree. 

(c)  In  any  case  in  which  the  relief  provided  for  in  a  proposed  consent  judgment 
deviates  in  major  respects  from  that  sought  in  the  complaint  [or  is  substantially 
less  than  the  minimum  relief  which  under  established  principles  of  law  would 
normally  be  deemed  appropriate  for  the  violations  alleged  in  the  complaint]  or  in 
any  case  in  which  the  district  court  shall  so  order,  the  United  States  shall  file  with 
the  district  court,  cause  to  be  published  in  the  Federal  Register,  and  thereafter 
furnish  to  any  person  upon  request  a  statement  which  shall  recite  the  reasons 
why  the  United  States  believes  that  entry  of  the  proposed  consent  judgment  to  be 
in  the  public  niterest,  includnig  in  particular  the  reasons  why  the  proposed  con- 
sent judgment  is  more  in  the  public  interest  than  a  dismissal  of  the  complaint 
without  prejudice. 

(d)  The  provision  of  sub.section  (c)  shall  not  be  construed  to  require  the 
United  States  publicly  to  disclo.se  material  otherwi.se  legally  privileged. 

(e)  Not  later  than  10  days  following  the  filing  of  any  proposed  consent  judg- 
ment under  subsection  (b),  each  defendant  shall  file  with  the  district  court  a 
description  of  any  and  all  written  or  oral  communications  by  or  on  behalf  of  such 
defendant,  including  any  ofl^cer,  director,  employee,  or  agent  thereof,  or  other 
person  except  counsel  of  record,  with  any  oflScer  or  employee  of  the  United  States, 
other  than  an  officer  or  employee  of  the  Department  of  Justice,  concerning  or 
relevant  to  the  proposed  consent  judgment. 

Prior  to  the  entry  of  any  consent  judgment  pursuant  to  the  antitrust  laws,  each 
defendant  shall  certify  to  the  district  court  that  the  requirements  of  this  section 
have  been  complied  with  and  that  such  filing  is  a  true  and  complete  description  of 
such  communications. 

(f )  [Subsection  (g)  of  the  bill.] 

explanatory  comments 

1.  Sub.section  (b)  consists  of  the  first  sentence  of  subsection  (b)  in  S.  782 
(with  the  words  "or  criminal"  deleted),  plus  a  proviso  substantially  paralleling 
a  similar  provision  in  subsection  (c)  of  the  bill.  The  procedures  set  forth  in  S. 
782,  and  in  my  suggested  revision,  are  clearly  directed  to  civil  cases,  and  are 
either  unnecessary  or  unsuited  to  criminal  proceedings.  There  is  really  no  such 
thing  as  a  "proposed  consent  judgment"  in  a  criminal  action,  unless  the  Govern- 
ment's acquiescence  in  a  nolo  plea  might  be  so  characterized.  The  courts  typically 
impose  the  sentences  they  deem  appropriate,  and  the  Government's  role,  ?s  I 
recall,  is  limited  at  most  to  making  recommendations.  Also,  as  I  recall,  the  Gov- 
ernment as  a  matter  of  course  will  state  its  reasons  for  any  recommendations, 
making  reference  to  such  matters  as  degree  of  culpability,  age  and  health,  and 
financial  situation. 

2.  I  am  not  certain  whether  the  bracketed  language  in  the  proposed  subsection 
(c)  should  be  included.  It  is  sugge.sted  in  order  to  cover  cases  in  which  the  com- 
plaints do  not  specify  the  requested  relief  with  a  sufficient  degree  of  particularity. 
On  the  other  hand,  the  language  is  imprecise,  perhaps  necessarily  so,  and  thus 
might  produce  a  great  deal  of  dispute  and  uncertainty ;  and  most  complaints 
are  fairly  specific  as  to  relief  requested.  Hence,  my  inclination  would  be  to  leave 
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it  out.  The  phrase  "or  in  any  case  in  which  the  district  court  shall  so  order"  is 
inserted  to  eliminate  any  negative  implication  that  a  district  court  would  be 
deprived  of  the  power  which  it  now  possesses  to  ask  the  Government  to  explain 
its  reasons  for  the  decree  in  any  case  in  which  it  believes  such  explanation  is 
appropriate. 

3.  Proposed  subsection  (d)  may  be  too  broadly  worded,  but  some  such  pro- 
vision appears  to  me  to  be  necessary  to  protect  sensitive  information  in,  say,  the 
foreign  affairs  area.  The  provision  is  worded  so  as  to  protect  solely  against 
public  disclosure,  not  against  disclosure  to  the  coure,  which  would  of  course 
retain  any  existing  power  to  determine  whether  the  matter  in  question  is  indeed 
of  a  privileged  nature. 

4.  Subsection  (e)  is  the  same  as  subsection  (f )  of  S.  782,  but  modified  to  exclude 
communications  with  officers  or  employees  of  the  Department  of  Justice. 

CoMPUTEE  Industrial  Association, 

Enoino,  Calif.,  April  5, 1973. 

Statement  of  the  Computer  Industry  Association  on  Bill  S.  782,  "Antitrust 

Procedures  and  Penalities  Act" 

statement  op  computer  industry  association 

The  Computer  Industry  Association  appreciates  the  opportunity  to  submit 
comments  to  the  Subcommittee  on  the  provisions  of  S.  782  which  deals  with  De- 
partment of  Justice  consent  decrees.  These  provisions  touch  upon  a  topic  of  major 
interest  to  the  people  and  enterprises  in  the  computer  industry.  While  the  interest 
of  the  body  public  as  a  whole  may  be  less  sharply  focused  in  the  eyes  of  many 
of  its  members,  we  believe  the  over-all  interest  in  the  country  in  the  proper  dis- 
position of  consent  decrees  is  very  substantial. 

Let  us,  at  the  outset,  be  relatively  specific  about  why  many  companies  in  the 
computer  industry  think  antitrust  consent  decrees  are  important.  The  computer 
industry  is  dominated  by  one  firm.  That  firm  has  been  made  subject  to  two 
consecutive  consent  de'-rees  ove  a  40- '.ear  period,  one  in  'ii)'iv  and  one  in  1956. 
The  1956  consent  decree  was  rather  extensive.  It  has  probably  facilitated  the 
founding  and  initial  growth  of  a  number  of  computer  hardware  and  computer 
service  companies.  However.  17  years  ifter  the  entry  of  the  decree  we  can 
see  that  the  decree  has  not  removed  the  dominance  of  the  leading  firm  in  business 
data  processing,  or,  as  the  core  of  this  function  is  often  now  described,  general 
purpose  digital  computer  systems  manufacture  and  sale.  The  basic  industry  struc- 
ture remains — one  giant,  several  dwarfs,  and  numerous  smaller  entities.  Major 
inhibitions  on  the  gro^-f'  of  snioller  firms  stil'  exis*-.  By  our  count,  13  pri- 
vate treble  damage  antitrust  actions  have  been  instituted  in  recent  years  chal- 
lenging alleged  monopolisti"  tactics  of  the  domne'  t  firm.  The  Government  has 
found  it  necessary  to  institute  a  third  major  antitrust  action  against  the  com- 
pany b^und  by  the  prior  two  decrees.  To  put  the  situation  in  modest  terms,  after 
two  consent  decrees,  a  major  unresolved  problem  lingers  in  this  industry. 

The  Antitrust  Division  now  seeks  a  division  of  the  dominant  firm  into  several 
competing  entities.  Were  this  or  another  resolution  of  the  case  embodied  in  a 
third  consent  decree,  that  decree  would  do  much  to  shape  the  basic  architecture 
of  the  computer  business  for  decades  to  come;  the  number  and  disposition  of 
companies  in  it ;  the  terms  upon  which  sales  were  made ;  the  opportunities  for 
entry  and  growth  :  Mud,  in  some  significant  degree,  the  nature  and  uses  of  the 
products  the  industry  evolves. 

So  we  see  the  matter  as  members  of  the  computer  industry.  We  can  also  see 
how  the  effectiveness  of  antitrust  law  enforcement  in  our  industry  can  affect  the 
over-all  economy.  The  computer  industry  is  one  of  this  country's  fastest  growing 
business  sectors.  Today  producers  in  the  computer  industry,  broadly  defined, 
receive  an  estimated  $13  billion  in  revenues  annually,  and  users  of  computer 
equipment  and  services  may  spend  a  comparable  amount  within  their  own  estab- 
lishments. Computers,  together  with  communications  facilities,  are  assuming  a 
role  in  the  economy  analogous  to  that  of  the  nervous  system  in  the  human  body. 
Computers  keep  track  of  business  records,  personal  records,  patients  in  hospitals, 
chemical  plant  operations  and  the  progress  of  space  flights. 

The  business  often  seems  glamorous  and  exciting.  We  should  also  be  aware 
that  the  industry  seems  increasingly  to  be  a  basic  requirement  for  a  highly 
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productive,  highly  integrated,  complex  economy  with  a  high  rate  of  economic 
activity. 

The  computer  industry  uses  American  labor  skills  in  a  way  producing  a 
high  added  value.  It  contributes  over  a  billion  dollars  to  our  international  bal- 
ance of  payments.  And  it  helps  significantly  in  the  unceasing  struggle  to  achieve 
the  efficiency  and  progressiveness  in  our  domestic  economy  which  determines 
our  welfare  and  constitutes  the  base  for  our  participation  in  international 
markets. 

In  sum,  if  the  current  Justice  Department  suit  is  concluded  in  a  way  which 
improves,  over  time,  the  performance  of  the  computer  industry,  then,  we  believe, 
both  the  nation  as  a  whole  and  participants  in  the  industry  will  gain  in  signifi- 
cant measure.  If  the  suit  changes  things  very  little,  then  public  and  private 
funds  will  have  been  wasted,  and  our  own  hopes  and  national  potentials  for 
enterprise  and  reward  will  remain  unrealized. 

Thus,  as  one  association  in  one  industry  we  have  been  made  acutely  aware 
of  the  importance  of  the  consent  decree  process.  We  are  also  aware  that  the 
consent  decree  process  is  used  to  settle  the  majority  of  Justice  Department  cases 
in  the  majority  of  the  industries  in  the  country,  and  thus  has  a  similar  impor- 
tance in  at  least  some  other  industries. 

We  understand  the  consent  decree  provisions  of  S.  782  to  be  intended  to  add 
a  degree  of  public  scrutiny  and  public  accountability  to  the  procedure  settling 
government  cases  by  agreement  between  the  Government  and  the  defendant. 
We  think  this  a  desirable  objective.  Given  the  importance  of  antitrust  enforce- 
ment, significant  improvement  in  any  major  feature  is  worth  striving  for.  The 
attached  memorandum,  prepared  in  consultation  with  counsel,  is  submitted  in 
hopes  of  assisting  the  subcommittee  in  some  measure  in  its  effort. 

We  would  like  to  make  clear  that  our  suggestions  concerning  possible  ways 
to  improve  consent  decree  administration  are  not  intended  to  reflect  adversely 
upon  the  intentions  or  capacities  of  the  Antitrust  Division  leadership  or  staff. 
We  believe  the  leadership  and  staff  of  the  Division  are  characterized  by  a  high 
level  of  dedication  and  diligence.  The  Division  serves  a  unique  and  vital  role 
in  keeping  our  free  enterprise  economy  competitive  and  efficient.  The  Division's 
orientation  toward  efficient  markets  and  its  methods  of  achieving  them  constitute 
a  form  of  trade  regulation  superior  to  many  others.  We  believe  the  subcommittee 
should  heed  Mr.  Kauper's  concern  that  the  consent  settlement  process  not  be  made 
so  litigious  that  advantages  of  flexibility,  expedition,  and  efficient  use  of  man- 
power are  lost. 

The  1956  consent  decree  which  affects  the  computer  industry  has  never  been 
cited  as  a  "sell-out"  decree,  or  as  a  horrible  example  of  breakdown  in  the  settle- 
ment process.  We  do  not  suggest  that  the  current  suit  should  be  settled  by  con- 
sent decree,  under  either  current  or  revised  procedures.  Given  the  failure  of  two 
consent  decrees  to  create  competitive  conditions  in  the  industry,  it  is  possible 
that  a  solution  to  which  the  parties  can  agree  will  not  solve  that  problem,  and 
the  necessary  steps  can  be  taken  only  by  a  court  order  based  on  a  full  trial. 

We  simply  face  a  few  facts :  the  1956  decree  did  not  achieve  the  basic  goals 
of  the  Justice  Department  suit,  as  the  economy  evolved ;  consent  decrees  are  im- 
portant instruments  of  antitrust  enforcement  in  this  and  other  industries ;  as  one 
witness,  Mr.  Worth  Rowley,  observed,  there  are  few  "regularized  and  effective 
checks"  governing  consent  decrees  ;  and  if  this  important  process  can  be  improved 
all  those  who  participate  in  the  economic  life  of  this  country  may  gain,  over 
time. 

Finally,  we  can  understand  how  an  agency  with  resources  as  limited  as  that 
provided  the  Antitrust  Division  would  be  somewhat  concerned  about  any  set  of 
requirements,  however  well  intentioned,  that  impose  a  significant  new  workload 
on  it.  As  this  committee  may  know,  the  Division's  budget  for  policing  the  anti- 
trust laws  across  the  entire  economy  is  on  the  order  of  only  $11-12  million  a  year. 
Numerous  agencies  with  much  more  limited  mandates  receive  multiples  of  this 
kind  of  funding.  In  our  view,  the  answer  to  concern  about  additional  workload 
lies  in  part  in  increasing  the  resources  given  to  the  Antitrust  Division.  The 
Association  has  expressed  this  view  to  the  Office  of  Management  and  Budget. 
And  we  would  make  the  point  to  you.  Let  us  be  concerned  about  efficiency  and 
economy  in  the  judicial  process,  and  in  law  enforcement.  Let  us  also  take  the 
time  and  money  to  do  a  thorough  and  effective  job  in  major  cases  where  the 
economic  stakes  for  the  nation  run  into  the  billions  of  dollars.  To  do  otherwise 
is  to  be  i)enny  wise  and  pound  foolish. 
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Thank  you  again  for  the  opportunity  to  make  whatever  contribution  we  might 
to  your  undertaking. 

Dr.  Turner.  Could  I  just  make  one  further  comment,  now  that  you 
have  mentioned  it? 

Is  this  Mr.  Buxbaum's  article  that  appeared  in  the  California  Law 
Review  a  while  back? 

Senator  Tunney.  Yes,  that  is  one  of  them. 

Dr.  Turner.  Let  me  just  state  for  the  record 

Senator  Tunney.  Pardon  ? 

Dr.  Turner.  I^t  me  just  state  for  the  record  that  I  disagree  with  his 
thesis. 

Senator  Tunney.  You  disagree  with  his  thesis  ? 

Dr.  Turner.  Yes,  and  I  would  just  make  a  very  brief  comment  as  to 
one  of  the  reasons  why. 

As  I  recall — I  have  not  seen  his  article  in  quite  some  time — as  I  re- 
call, one  of  the  major  arguments  he  made  was  that  of  analogizing  what 
the  Antitrust  Division  does  to  the  role  of  an  administrative  agency. 

His  argument  was  the  whole  tendency,  with  regard  to  adminis- 
trative agencies,  is  to  broaden  standing  to  sue  and  broaden  rights  of 
intervention ;  and,  therefore,  you  ought  to  do  the  same  thing  with  re- 
gard to  the  Department  of  Justice's  proceedings. 

I  would  say  two  things  about  that :  One,  it  is  not  at  all  clear  to  me 
that  the  substance  and  performance  of  administrative  agencies  has 
been  improved  by  the  widespread  broadening  of  intervention.  I  think 
that  is  an  issue  that  deserves  some  very  careful  study. 

But  even  assumina^  that  it  is,  the  nnnlocy  is  not  a  fjoo^l  analogv.  The 
typical  administrative  agency,  the  ICC,  the  CAB,  the  FCC,  the"  FTC, 
are  by  statute  either  explicitly  or  implicitly  directed  to  take  into  ac- 
count, in  determining  where  the  public  interest  lies,  a  whole  range  of 
interests,  most  of  them  conflicting.  That  is  one  of  the  peculiarities  of 
the  typical  administrative  agency's  job.  It  has  to  resolve  conflicting 
interests. 

That  is  not  antitrust  law.  The  Supreme  Court  has  said  repeatedly, 
over  and  over  again,  the  antitrust  lave  has  its  own  standard  of  the  pub- 
lic interest ;  namely,  the  preservation  and  promotion  of  competition. 

The  Court  has  said  over  and  over  again  that  even  if  private  interests 
are  severely  harmed  by  the  outcome  of  an  antitrust  case,  by  the  decree 
in  the  antitrust  case,  that  that  must  give  way  to  the  paramount  concern 
of  preservation  of  competition. 

In  the  duPont-GM  case,  where  duPont  persuaded  the  district  court 
it  should  not  be  required  to  fully  divest  its  stock  interest  in  General 
Motors  because  of  alleged  adverse  efi'ects  on  the  market  and  the  like, 
the  Court  said,  "Look,  we  might  listen  to  arguments  of  that  kind  if 
there  are  alternative  forms  of  relief  equally  efi^ective  in  preserving 
competition.  But  that  argument  is  irrelevant  if,  in  order  to  meet  it.  you 
have  to  decrease  the  effectiveness  of  the  decree." 

So  this  is  another  one  of  the  concerns  that  I  have  about  encouraging 
widespread  intervention  in  antitrust  cases,  that  there  will  be  lots  of 
private  interests  coming  in  who  want  the  decree  modified,  not  to  make 
it  more  effective,  but  to  preserve  them  from  harm. 

You  would,  of  course,  hope  that  the  courts  would  not  pay  too  much 
attention  to  that.  But  there  is  an  almost  inevitable  tendency — you 
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know,  when  you  ^et  a  lot  of  people  who  claim  they  are  going  to  be 
hurt — to  try  to  mollify  their  interests  to  some  extent. 

But  the  short  of  it  is  that  I  just  do  not  think  the  analogy  between  the 
enforcement  of  the  antitrust  laws  and  what  goes  on  in  administrative 
agencies  is  a  good  one. 

Senator  Tunney.  Well,  that  article  was  one  of  the  attachrnents.  He 
does  have  a  letter  which  is  specifically  focused  on  the  legislation  itself, 
similar  to  yours. 

I  would^  just  like  to  conclude  by  saying  that  I  am  very  interested 
by  what  you  have  had  to  say.  I  cannot  "agree  with  everything  that  you 
have  had  to  sa3^ 

I  must  say  that  I  am  somewhat  sympathetic  on  a  number  of  the 
points  where  you  are  in  disagreement  with  Mr.  Nader's  position. 

But  your  comments  have  been  very  helpful  and  balanced  and,  as  I 
have  indicated,  come  from  a  great  deal  of  experience  in  the  area. 

I  philosophically  happen  to  believe  that  public  ventilation,  wher- 
ever possible,  of  decisions  that  are  made  by  Federal  agencies  and  rnen 
in  positions  of  power  in  those  Federal  agencies  is  helpful  in  protecting 
the  public  interest. 

I  just  have  to  analogize  to  what  role  a  Congressman  or  a  Senator 
finds  himself  in.  Most  important  decisions  on  legislation  are  made  in 
public  on  a  vote. 

Xow,  I  am  not  talking  about  decisions  made  in  executive  session 
to  change  language  and,  of  course,  there  are  many  decisions  that  are 
very  important  there  that  are  made  covertly,  and  there  is  a  move  now 
in  the  Congress  to  open  up  executive  committee  meetings.  There  is  some 
sunshine  bills  that  have  been  introduced,  and  I  have  cosponsored  one 
of  them. 

I  think  that  it  ought  to  apply  to  executive  sessions  of  congressional 
committees  the  same  way  that  it  should  apply  to  Federal  agencies. 

But  it  does  seem  to  me  that  you  protect  the  public  interest  most  often 
when  you  have  public  exposure  of  the  decisionmaking  process. 

I  think  that  what  our  legislation,  Senator  Gurney's  legislation  and 
my  legislation,  is  designed  to  do  is  to  create  as  much  public  ventila- 
tion as  possible,  without  totally  disrupting  the  consent  decree  pro- 
cedure. 

Certainly  we  do  not  want  to  throw  all  cases  that  are  presently 
subject  to  consent  decrees  into  the  courts.  That  would  be  futile,  and 
it  would  be  costly,  and  it  would  not  be  promotive  of  justice  in  my 
mind,  because  it  would  mean  such  a  delay  in  the  settlement  of  cases  and 
sometimes  delay  produces  injustice.  We  all  know  that. 

Speedy  justice  is  necessary. 

But,  as  I  indicated,  your  remarks  have  been  most  helpful. 

Dr.  Turner.  May  I  just  add — I  hope  I  read  you  correctly  in  not 
indicating  that  we  are  in  a  major  disagreement  on  the  basic  proposition 
that  you  have  made. 

I  think  we  are  talkino;  about  fine  points. 

Senator  Tfnney.  Right. 

We  have  minority  counsel,  Mr.  Peter  Chumbris,  who  may  have  some 
questions  that  he  would  like  to  ask. 

Mr.  Chumbris.  Mr.  Chairman,  the  temptation  is  great,  but  the  hour 
is  late. 
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I  will  for^o  any  questions. 

Senator  Tuxney,  I  am  sorry,  Pete. 

Mr.  Chumbris.  I  think  that  we  have  fully  covered  everything. 

Senator  Tuxney.  OK,  fine.  Thank  you,  Peter. 

Mr.  Chumbris.  Dr.  Turner  has  appeared  before  us  on  other  aspects 
of  782. 

Senator  Tunxey.  Yes.  Do  j^ou  have  anything,  Mr.  Bangert  ? 

Mr.  Baxgert.  No. 

Senator  Tuxxey.  Fine.  Thank  you  very  much. 

Dr.  TuRXER.  Thank  you  very  much. 

Senator  Tuxx^ey.  We  are  adjourned. 

[^^niiereupon,  at  5  :13  p.m.,  the  subcommittee  was  adjourned,  sub- 
ject to  call  by  the  Chair.] 

American   Bab  Association, 

Chicago,  III.,  April  10,  1913. 
Hon.  Philip  A.  Hakt, 

Chairman,  Subcommittee  on  Antitrust  and  Monopoly  Legislation  of  the  Judiciary 
Committee,  Old  Senate  Office  Building,  Washington,  D.C. 
Dear  Senator  Hart  :  At  its  meeting  in  Chicago  on  April  9,  the  Administration 
Committee  adopted  the  enclosed  resolution  presented  to  it  by  the  Section  of 
Antitrust  Law  of  this  Association.  It  would  be  appreciated  if  the  resolution  could 
,be  made  a  part  of  the  hearing  record  on  S.  782.  A  summary  of  the  supporting 
report  of  the  section  is  enclosed  also  for  your  committee's  information. 
Sincerely  yours, 

Kenneth  J.  Burns,  Jr. 
Enclosure. 

American  Bar  Association 

Section  of  Antitrust  Law 

recommendation 

Resolved:  That  the  American  Bar  Association  opposes  the  enactment  of  that 
part  of  the  proposed  "Antitrust  Procedures  and  Penalties  Act"  (S.  782)  which 
would  substantially  alter  antitrust  consent  judgment  procedures;  and  that 
■among  the  reasons  the  proposed  legislation  should  not  be  enacted  are  the 
following : 

1.  It  fails  to  recognize  that,  in  fact,  present  Justice  Department  procedures 
(Title  28  Code  of  Federal  Regulations,  Part  50.1)  for  the  settlement  of  civil 
antitrust  cases  provide  for  widespread  notice  to  the  public,  invite  the  views  of 
interested  persons,  and  provide  for  court  hearings  for  the  fair  development  of 
the  issues  on  whether  consent  decrees  should  be  entered,  without  the  wasteful 
procedures  inherent  in  the  proposed  legislation ; 

2.  It  would  be  harmful  as  tending  to  encumber  and  complicate  the  procedures 
for  negotiation  and  entry  of  antitrust  consent  decrees,  which  constitute  the 
great  bulk  of  civil  antitrust  enforcement  by  the  Government ; 

3.  It  would  have  a  chilling  effect  upon  the  ability  of  the  Government  to  obtain 
antitrust  consent  decrees,  resulting  in  an  unfortunate  curtailment  in  this  method 
of  effectively  terminating  litigation  ; 

4.  It  would  create  ambiguous  and  diflBcult  situations  respecting  the  status  of 
third  persons  attempting  to  intervene  in  antitrust  settlements. 

Further  Resolved,  that  the  American  Bar  Association  supports  enactment  of 
that  part  of  the  bill  increasing  the  maximum  monetary  limit  to  $500,000  for 
criminal  penalties  for  certain  antitrust  violations  by  corporations,  but  opposes 
increased  penalty  limits  for  individuals. 

Further  Resolved,  that,  consistently  with  the  Association's  previous  actions, 
the  American  Bar  Association  supports  that  part  of  the  bill  amending  the 
Expediting  Act. 

Finally  Resolved,  that  the  President  or  his  designee  be  authorized  to  present 
the  views  of  the  American  Bar  Association  to  the  appropriate  committees  of 
the  Congress. 
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STAFF    SUMMARY    OF    ANTITRUST    LAW    SECTION'S    REPORT 

Need  for  immediate  action 

Hearings  have  already  commenced  in  Congress  in  S.  782.  If  the  American  Bar 
Association  is  to  present  its  views  on  the  legislation,  action  must  be  taken  by 
the  Administration  Committee  at  its  April  meeting. 

The  Justice  Department  has  presented  its  testimony  to  Congress  on  S.  782. 
The  position  set  forth  in  the  recommendation  at  the  beginning  of  this  report  is 
almost  identical  to  that  of  the  Department  of  Justice. 

Backgrotind 

On  February  20,  1973,  the  resolution  set  forth  above  was  adopted  unanimously  ^ 
by  the  Council  of  the  Section  of  Antitrust  Law.  The  following  is  a  brief  summary 
of  the  Section's  report,  which  is  available  upon  request  by  any  member  of  the 
Administration  Committee  who  wishes  to  read  the  detailed  report. 

The  proposed  "Antitrust  Procedures  and  Penalties  Act"  was  originally  intro- 
duced by  Senator  John  V.  Tunney  (D.-Califomia)  for  himself  and  Senator 
Edward  G.  Gumey  (R.-Florida)  as  S.  4014  on  September  21,  1972,  and  was 
referred  to  the  Senate  Committee  on  the  Judiciary.  No  action  was  taken  on  the 
bill  in  the  92nd  Congress.  The  proposal  was  reintroduced  by  Senator  Tunney  in 
the  93rd  Congress  as  S.  782  on  February  6,  1973.  The  text  of  the  new  bill  is  iden- 
tical to  that  of  the  previous  measure. 

S.  782  covers  three  major  subject  areas :  First,  the  bill  creates  complex  proce- 
dures and  new  standards  for  determining  the  permissibility  of  consent  decrees 
in  antitrust  settlements ;  second,  the  bill  increases  monetary  penalties  for  crimi- 
nal violations  of  the  antitrust  statutes ;  third,  the  proposal  revises  appellate  re- 
view of  antitrust  cases  under  the  Expediting  Act. 

Consent  decrees 

More  than  three-quarters  of  the  civil  antitrust  suits  brought  by  the  Justice 
Department  are  terminated  through  consent  decrees.  The  widespread  use  of 
decrees  results  primarily  from  the  fact  that  Federal  enforcement  officials  possess 
only  a  limited  amount  of  personnel,  resources,  and  time  with  which  to  prosecute 
violations  of  the  antitrust  laws.  The  widespread  use  of  consent  decrees  means 
that  the  impact  of  S.  782  cannot  be  underestimated. 

Section  2  of  S.  782  establishes  several  new  requirements  which  must  be  satis- 
fied before  a  district  court  can  enter  a  consent  judgment  in  any  civil  or  criminal 
antitrust  proceeding  brought  by  the  Government.  The  new  requirements  and  their 
purpose  and  effect  are  set  forth  below  : 

(c)  The  Government  must  file  with  the  court  and  publish  in  the  Federal 
Register  any  proposed  consent  decree.  Current  Justice  Department  procedures  in 
.such  cases  also  require  filing  with  the  Court :  however,  the  time  which  must 
elapse  before  a  proposed  decree  can  be  entered  is  doubled,  from  30  to  60  days. 
In  addition  to  filing,  the  Ju-stice  Department  now  issues  press  releases  announc- 
ing an  antitrust  settlement  as  soon  as  one  is  firm,  even  though  an  agreement  may 
be  one  in  principle  only.  The  Department  issues  such  releases,  in  part,  to  prevent 
insiders  from  taking  advantage  of  their  preferred  position  in  the  securities 
market. 

The  new  requirements  set  forth  in  S.  782  for  publication  in  the  Federal  Regis- 
ter would  .seem  an  expensive,  unneeded  procedure,  in  view  of  the  minimal  atten- 
tion which  the  average  citizen  devotes  to  the  daily  contents  of  that  publication. 
It  would  appear  that  the  Department's  present  practice  of  issuing  press  releases 
is  a  better  method  of  informing  the  public  than  publication  in  the  Federal 
Register. 

( b )  The  Government  must  also  file  and  publish  a  public  impact  statement  de- 
tailing various  factors  concerning  the  settlement.  This  statement  must  be  filed 
wit^  the  court  simultaneously  with  the  propo.sed  con.sent  judgment,  must  be 
published  in  the  Federal  Register  and  must  be  made  available  to  any  persons 
reque.sting  it.  The  public  impact  statement  must  contain  the  following  six  items : 
(a)  a  recitation  of  the  nature  and  purpose  of  the  antitrust  proceeding;  (b)  a 
description  of  the  practices  or  events  giving  rise  to  the  alleged  violation  of  the 
antitru.st  laws;  (c)  an  explanation  of  the  proposed  judgment,  relief,  and  antici- 
pated effects  on  competition,  including  an  explanation  of  any  unusual  circum- 
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stances  giving  rise  to  the  judgment  or  its  provisions;  (d)  the  remedies  available 
to  potential  private  plaintiffs  damaged  by  the  alleged  violation  in  the  event  of 
the  consent  judgment;  (e)  a  description  of  the  procedures  for  modifying  the 
proposed  judgment;  and  (f)  a  description  and  evaluation  of  the  alternatives  to 
the  proposed  judgment  and  the  anticipated  effects  on  competition  of  such 
alternatives. 

In  view  of  the  detail  required  for  the  public  impact  statements,  it  seems  obvi- 
ous that  Government  attorneys,  economists  and  others  may  be  required  to  spend 
extensive  amounts  of  time  in  preparing  such  statements,  unless  the  statements 
were  to  contain  vast  amounts  of  boiler  plate  language  which  would  not  lend 
significant  insight  to  any  particular  settlement. 

The  Section  of  Antitrust  Law  does  not  believe  that  the  expenditure  of  time 
in  this  way  represents  the  most  effective  use  of  the  limited  resources  of  the 
Justice  Department.  In  addition,  some  of  the  requirements  would  be  (difficult  to 
fulfill  and  the  statement,  particularly  as  it  applies  to  projections  of  impact  on 
competition,  would  be  only  an  educated  guess.  The  requirement  that  the  Gov- 
ernment describe  the  remedies  available  to  potential  private  plaintiffs  may  un- 
duly limit  the  Government's  position  in  negotiating  a  settlement,  especially  in 
those  cases  where  the  consent  decrees  require  the  defendants  to  make  admissions 
for  the  express  purpose  of  establishing  prima  facie  evidence  for  purposes  of 
private  treble  damage  actions  (the  so-called  "A.sphalt  Clause").  The  require- 
ment for  a  description  of  alternative  rejected  by  the  parties  could  prove  a  futile, 
non-productive  task  in  view  of  the  fact  that  a  consent  settlement  is  really  a 
compromise  of  disputed  issues. 

(c)  The  public  may  submit  to  the  Government  written  comments  concerning 
the  decree,  and 

id)  The  United  States  must  file  and  publish  a  response  to  all  public  com- 
ments. The  legislation  provides  that  the  Government  must  receive  and  consider 
any  comments  during  a  60-day  period  following  the  filing  of  the  consent  decree. 
Shortening  of  the  60-day  period  is  prohibited  except  upon  court  order  based  on 
a  showing  of  extraordinary  circumstances,  not  adverse  to  the  public  interest. 
Further,  the  district  court  may  grant  additional  time  for  the  receipt  and  con- 
sideration of  comments,  with  no  limit  placed  on  the  length  of  time  to  which 
the  court  may  extend  the  comment  period.  At  the  close  of  the  comment  period, 
the  Government  must  file  with  the  district  court  and  publish  in  the  Federal 
Register  a  response  to  the  comments.  The  bill  does  not  specify  the  exact  time 
when  the  response  must  be  filed  and  published.  In  the  absence  of  an  explicit  time 
provision,  the  preparation  of  a  detailed  response  may  well  consume  substantial 
manpower  and  delay  even  further  the  ultimate  resolution  of  an  antitrust  action, 
which  could  have  been  prolonged  previously  by  court  order  lengthening  the  time 
granted  for  the  receipt  and  consideration  of  comments. 

(e)  Each  defendant  must  file  a  description  of  all  communications  relevant  to 
the  consent  decree  between  any  Government  employee  and  the  defendant   (ex- 
cept his  counsel  of  record)  and  certify  that  the  description  is  true  and  complete. 
This  description  must  be  filed  with  the  court  within  10  days  following  the  filing 
of  any  proposed  consent  judgment.  The  concept  of  "relevancy"  may  be  interpreted 
so  that  it  forecloses  normal,  informal  citizen  contact  with  Government  repre- 
sentatives, while  defendants  may  channel  all  communications  through  counsel  to 
avoid  the  burden  of  keeping  retrievable  records.  The  result  of  this  provision, 
highly  questionable  on  policy  grounds,  may  mean  far  less  communication  be- 
tween Government  ofiicials  and  defendants,  except  on  advice  and  through  counsel. 
(/)   Before  entry  of  a  consent  decree,  the  court  must  find  that  it  is  "in  the 
public  interest."   In   making  this  determination,  the  court  must  consider  the 
individual,  as  well  as  the  public,  impact  of  a  consent  judgment.  Because  this  re- 
quirement may  be  interpreted  as  an  instruction  to  the  court  to  weigh  heavily 
the  presence  or  absence  of  an  "Asphalt  Clause"  in  deciding  whether  a  settlement 
should  be  approved,  we  may  see  far  fewer  antitrust  settlements  and  a  com- 
mensurate increase  in  the  delay  and  backlog  of  court  calendars,  since  defendants 
will   undoubtedly   continue   to   resist  settlements   which   contain   an    "Asphalt 
Clause." 

The  court  is  also  required  to  evaluate  the  public  benefit  to  be  derived  from 
a  determination  of  the  issues  at  trial.  It  would  appear  that  this  requirement  would 
force  the  court  to  usurp  prosecutorial  discretion. 

(ff)   In  determining  whether  the  decree  is  "in  the  public  interest,"  the  court 
may  employ  several  procedures,  including  employment  of  outside  consultants 
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or  expert  witnesses.  No  provision  is  made  in  the  legislation  for  paying  any  of 
these  groups  or  individuals.  The  subsection  also  authorizes  participation  by  "in- 
terested persons  or  agencies,"  disregarding  completely  the  traditional  concepts 
controlling  intervention,  and  does  not  restrict  an  "interested  person"  to  partici- 
pation only  at  the  public  impact  stage  of  the  case.  Such  participation  could  turn 
a  settlement  hearing  into  a  public  debate  or  even  a  trial,  with  outsiders  rehash- 
ing intricate  and  extensive  settlement  negotiations  previously  conducted  between 
Government  and  defense  counsel.  Such  a  prolonged  settlement  hearing  would 
prevent  the  exact  savings  which  the  settlement  was  intended  to  achie\^. 

On  the  basis  of  the  foregoing  considerations,  it  is  therefore  recommended  that 
the  provisions  of  Section  2  of  S.  782  be  formally  opposed. 

Increased  criminal  penalties 

Section  3  of  S.  782  increases  the  maximum  criminal  fine  for  violating  Sections 
1,  2  and  3  of  the  Sherman  Act  from  the  present  $50,000  to  $500,000  for  corpora- 
tions and  from  $50,000  to  $100,000  for  individuals.  While  it  may  be  argued  that 
the  criminal  indictment  itself  is  the  single  most  important  deterrent  to  illegal 
conduct  under  the  antitrust  laws,  it  should  be  pointed  out  that  large  fines,  which 
are  not  deductible  as  business  expenses  by  either  individuals  or  corporations,  may 
constitute  severe  penalties. 

S.  782  increases  maximum  individual  fines  for  violations  of  the  Sherman  Act, 
while  such  violations  are  continued  to  be  classified  as  misdemeanors.  However, 
the  bill  does  not  propose  any  change  in  the  $5000  maximum  fines  for  violations 
of  the  Wilson  Tariff;  Act  (restraints  of  trade  by  importers),  of  Section  14  of  the 
Clayton  Act  (criminal  liability  of  directors,  officers,  or  agents  authorizing  a 
corporation's  violation  of  penal  provisions  of  antitrust  laws),  or  of  Section  3 
of  the  Robinson-Patman  Act  (discriminatory  discounts,  geographical  price  dis- 
crimination, sales  at  unreasonably  low  prices,  etc.).  Before  this  disparity  in 
penalties  between  the  Sherman  Act  and  its  parallel  criminal  statutes  is  accentu- 
ated further,  the  reasons  for  such  a  move  should  be  clearly  stated.  Tliis  grow- 
ing disparity  is  enough  to  raise  doubts  as  to  the  reasonableness  of  either  the 
higher  or,  on  the  other  hand,  the  lower,  maximum.  It  should  be  noted  that  the 
maximum  fines  for  various  felonies  under  the  Federal  Penal  Code  and  the  In- 
ternal Revenue  Code  range  from  $2,000  for  destruction  of  public  records, 
through  $5,000  for  arson  imperiling  life  and  extortion  by  threat  to  kidnap  or 
injure  a  person,  to  $20,000  for  increasing  compensation  of  railroad  carrier  by 
increasing  weight  of  mail.  S.  782,  by  increasing  the  maximum  fines  for  antitrust 
violations  is,  in  essence,  treating  such  violations  as  something  akin  to,  or  even 
more  serious  than,  major  felonies,  while  technically  classifying  them  as  mis- 
demeanors because  the  maximum  term  for  imprisonment  remains  at  one  year. 

With  regard  to  increased  monetary  penalties  for  corporations  envisaged  under 
S.  782.  the  increase  from  $50,000  to  $500,000  might  tend  to  cause  top  corporate 
management  to  pay  greater  heed  to  antitrust  compliance  by  middle  corporate 
management.  Therefore,  it  is  recommended  that  this  portion  of  S.  782  be 
supported. 

On  the  other  hand,  it  is  recommended  that  the  increase  in  the  maximum  fines 
to  be  imposed  on  individuals  be  opposed.  The  most  effective  deterrent  for  indi- 
viduals may  be  the  fact  of  indictment  itself  and  the  possibility  of  a  prison  sen- 
tence imposed  upon  an  individual  causing  the  infraction.  It  seems  unlikely  that 
monetary  fines  ever  will  have  the  same  deterrent  effect  as  imprisonment. 

Expediting  Act  Reform 

Section  4  of  S.  782  amends  the  Expediting  Act  to  eliminate  direct  appeal  to 
the  Supreme  Court  of  antitrust  civil  actions  brought  by  the  Government  and  sub- 
stitutes intermediate  appellate  review  of  all  such  cases  except  those  of  general 
public  importance.  It  also  authorizes  the  Government  to  appeal  to  the  courts  of 
appeals  when  a  district  court  denies  a  preliminary  injunction.  Appellate  decisions 
on  interlocutory  appeals  are  subject  to  Supreme  Court  review  upon  grant  of  a 
writ  of  certiorari.  Finally.  Section  4  eliminates  three-judge  district  court  panels 
in  civil  actions  brought  bv  the  Government  under  the  Sherman  Act,  Clayton  Act 
or  certain  sections  of  the  Interstate  Commerce  Act. 

A  resolution  nnnroved  by  the  House  of  Delegates  in  February.  196fi,  upon  rec- 
fMiimenrlation  of  the  Section  of  Antitrust  Law.  sugeested  nil  amendments  to  the 
Expeditinsr  Act  set  forth  in  S.  782.  except  the  elimination  of  three-iudsre  district 
courts.  (A  copy  of  the  1966  resolution  is  attached.)  Regarding  the  latter  pro- 
vision. Chief  .Justice  Burger  .stated,  at  the  1972  Annual  Meeting.  "We  should 
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totally  eliminate  the  three-judge  district  courts  that  now  disrupt  district  and 
circuit  judges'  work.  Direct  appeal  to  the  Supreme  Court,  without  the  benefit  of 
intermediate  review  by  a  court  of  appeals,  has  seriously  eroded  the  Supreme 
Court's  iKJwer  to  control  its  workload,  since  appeals  from  three-judge  district 
courts  now  account  for  one  in  five  cases  heard  by  the  Supreme  Court.  The  origi- 
nal reasons  for  establishing  these  special  courts,  whatever  their  validity  at  the 
time,  no  longer  exist.  There  are  adequate  means  to  secure  an  expedited  appeal 
to  the  Supreme  Court  if  the  circumstances  genuinely  require  it.  .  .  .' 

In  view  of  the  above,  it  is  recommended  that  the  general  goals  contained  in 
Section  4  of  S.  782  be  supported  and  that  steps  be  taken  to  insure  that  reform  of 
the  Expediting  Act  be  enacted  by  the  Congress. 

Exhibit 

Rbsolution  Approved  by  the  House  of  Delegates,  February  1966 

amendment   of   expediting   act 

Whereas,  direct  appeals  to  the  United  States  Supreme  Court  in  cases  brought 
bv  the  Government  for  equitable  relief  under  the  Federal  antitrust  laws,  as  pro- 
vided by  the  Expediting  Act  (15  U.S.C.  Sec.  29,  49  U.S.C.  Sec.  45)  are  a  burden 
upon  the  Supreme  Court  and  are  unnecessary  and  inappropriate  in  the  great 
majority  of  cases  ;  and 

Whereas,  proposed  bills  to  amend  the  Expediting  Act.  sponsored  in  1963  by 
the  Department  of  Justice  and  the  American  Bar  Association,  respectively,  have 
proved  unacceptable  to  the  Judicial  Conference  of  the  United  States,  and  have 
been  otherwise  criticized ;  and 

Whereas,  there  is  a  continuing  need  for  an  amendment  of  the  Expediting  Act 
which  would  eliminate  direct  appeals  to  the  Supreme  Court  in  ordinary  equity 
cases  brought  by  the  Government  under  the  antitrust  laws,  while  providing  for 
direct  appeals  in  exceptional  cases  ; 

Resolved,  That  the  American  Bar  Association  recommends  to  the  Congress 
that  legislation  be  enacted  to  amend  the  Expediting  Act,  32  Stat.  823  (1903), 
15  U.S.C.  Sec.  29,  49  U.S.C.  Sec.  45,  to  provide  that  appeals  from  District  Courts 
in  cases  brought  by  the  United  States  for  equitable  relief  under  the  Federal 
antitrust  laws  shall  be  to  the  court  of  appeals,  rather  than  directly  to  the 
United  States  Supreme  Court,  with  appeals  to  the  Supreme  Court  thereafter 
under  writ  of  certiorari,  but  providing  that  appeals  from  district  courts  may 
be  made  directly  to  the  Supreme  Court  in  such  cases  wherein  the  district  court 
certifies  that  immediate  review  by  the  Supreme  Court  is  appropriate  in  the 
interest  of  justice,  or  the  Attorney  General  certifies  that  immediate  review  of 
the  case,  or  a  particular  question  of  law  therein,  is  of  general  public  importance ; 

Resolved,  That  the  Association  proposes  that  the  foregoing  be  achieved  by 
passage  of  a  bill  embodying  the  principles  set  forth  in  the  proposed  bill  here- 
inafter set  forth ;  and 

Further  resolved,  That  the  officers  and  Council  of  the  Section  of  Antitrust  Law 
are  authorized  and  directed  to  urge  legislation  in  conformity  with  the  foregoing 
recommendations  upon  appropriate  committees  of  Congress. 


American  Bab  Association, 

Chicago,  III,  May  16,  1973. 
Hon.  Philip  A.  Hart, 

Chairman,   Subcommittee  on  Antitrust  and  Monopoly,  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Hart  :  Under  date  of  April  10,  1973  Mr.  Kenneth  J.  Burns  Jr. 
transmitted  a  resolution  adopted  by  the  ABA  Administrative  Committee  with 
reference  to  S.  782  introduced  by  Senator  Tunney.  In  preparing  the  resolution 
the  Administrative  Committee  had  before  it  a  report  prepared  by  the  Antitrust 
Section  of  ABA,  which  Section  is  made  up  to  over  8000  law.vers  from  all  over  the 
United  States  who  have  a  special  interest  in  the  field  of  antitrust  and  trade 
regulation  law.  Mr.  Burn.s'  letter  requested  that  the  resolution  be  made  a  part  of 
the  hearing  record  and  it  is  our  understanding  that  this  is  being  done. 

Included  as  an  addendum  to  the  copy  of  the  resolution  as  transmitted  by  Mr. 
Burns'  letter,  was  an  ABA  Staff  Summary  of  the  Antitrust  Law  Section's  report 
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mentioned  above.  This  "summary"  being  mainly  devoted  to  a  digest  of  S.  782, 
omits  a  great  deal  of  the  substantive  material  contained  in  the  report  and  relied 
upon  by  the  Council  of  the  Antitrust  Section  in  making  the  recommendation  upon 
which  the  resolution  of  the  Administrative  Committee  is  based. 

It  is  our  sincere  belief  that  the  entire  report  relied  upon  by  the  Council  of  the 
Antitrust  Section  would  not  only  be  of  current  interest  to  the  Senate  Antitrust 
Subcommittee  staff,  but  that  it  would  also  be  of  interest  to  subsequent  students  of 
legislative  history.  Accordingly  I  am  forwarding  herewith  a  complete  copy  of  the 
Report  to  the  Council  for  the  Section  of  Antitrust  Law  Re  Proposed  Antitrust 
Procedures  and  Penalties  Act  with  the  request  that  such  report  be  included  in 
the  hearing  record  in  lieu  of  the  "summary"  above  referred  to. 

Sincerely  yours, 

F.  Gerald  Toze, 
Chairman,  Committee  on  Legislation. 

Report  to  the  Council  of  the  Section  of  Antitrust  Law  Re  Proposed 
"Antitrust    Procedures    and    Penalties    Act"  * 

Part  I — Introduction 
A.  purpose 

The  purpose  of  this  report  is  to  review  in  some  detail  the  provisions  of  pro- 
posed Federal  legislation  entitled  the  "Antitrust  Procedures  and  Penalties  Act." ' 
Further,  the  report  comments  upon  and  presents  certain  observations  and  recom- 
mendations concerning  the  bill. 

As  background  information  a  copy  of  each  of  the  follow^ing  is  attached :  the 
proposed  legislation,  Senator  John  V.  Tunney's  speech  in  support  of  the  bill. 
Senator  Tunney's  letters  to  the  antitrust  bar  and  to  the  [then  Acting]  Attorney 
General,  and  the  [then  Acting]  Attorney  General's  respon.se.  Also  attached  are 
Professor  Donald  F.  Turner's  remarks  concerning  the  proposal,  a  Report  of  the 
House  of  Delegates  of  the  American  Bar  Association  concerning  certain  aspects 
of  the  proposed  legislation,  and  copies  of  congressional  reports  on  previous  bills 
dealing  with  segments  of  the  proposed  legislation.  The  legislation  as  introduced 
in  the  92d  Congress  and  the  author's  comments  when  he  introduced  that  bill  are 

also  attached. 

B.  background 

The  proposed  "Antitrust  Procedures  and  Penalties  Act"  was  originally  intro- 
duced as  S.  4014  on  September  21,  1972,  by  Senator  John  V.  Tunney  (D-Cali- 
fornia)  for  himself  and  Senator  Edward  J.  Gurney  (R-Florida).  After  introduc- 
tion, the  bill  was  referred  to  the  Senate  Committee  on  the  Judiciary.  No  action 
was  taken  on  the  measure  in  the  92d  Congress.  Senator  Tunney  reintroduced 
the  proposal  in  the  93d  Congress  as  S.  782  on  February  6,  1973.  The  text  of  S.  782 
is  identical  to  that  of  S.  4014.  The  proposal  is  often  referred  to  as  the  "Tunney 
bill." 

S.  782  covers  three  major  subject  areas  : 

First,  the  bill  creates  complex  procedures  and  new  standards  for  determining 
the  permissibility  of  consent  decrees  in  antitrust  settlements. 

Second,  the  bill  increases  monetary  penalties  for  criminal  violations  of  the 
antitrust  statutes. 

Third,  the  proposal  revises  appellate  review  of  antitrust  cases  under  the 
Expediting  Act. 

This  summary  demonstrates  that  this  bill  contains  proposals  which  would  have 
a  major  impact  upon  several  phases  of  antitrust  actions — both  civil  and  criminal. 
Because  of  the  varied  subjects  contained  in  the  proposed  legislation,  it  merits 
the  immediate  attention  of  not  only  the  Council  but  also  the  American  Bar 
Association. 

More  than  three-quarters  of  the  civil  antitrust  suits  brought  by  the  Justice 
Department  are  terminated  through  consent  decrees.^  The  widespread  use  of 


*For  action  taken  on  this  Report  by  the  Council  of  the  Section  of  Antitrust  Law,  see 
appendix  "A"  hereto. 

IS.  782,  9.3d  Cong..  1st  sess.  (197.3)  :  the  identical  bill  was  Introduced  in  the  previous 
Congress  as  S.  4014,  92d  Cong..  2d  sess.  (1972). 

2  119  Cong.  Rec.  S.  2137-2138  (dally  ed.  Feb.  6,  1973)  (remarks  of  Senator  Gurney)  : 
Rashid.  Consent  Decree  Process  in  Proper  Focus,  5  Trade  Reg.  Rept.  (1972  Trade  Cas. ) 
USD,  137  at  .55.224;  and  118  Cong.  Rec.  S15551  (dally  ed.  Sept.  21,  1972)  (remarks  of 
Senator  Tunney). 
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decrees  results  primarily  from  the  fact  that  Federal  enforcement  officials  possess 
only  a  limited  amount  of  personnel,  resources,  and  time  with  which  to  prosecute 
violations  of  the  antitrust  laws.  Faced  with  the  inability  to  prosecute  to  comple- 
tion all  asserted  violations,  they  must  decide  which  infractions  are  so  blatant 
or  so  malevolent  as  to  require  prosecution  through  a  full,  public  trial,  and,  on  the 
other  hand,  which  actions  are  appropriate  for  settlement  through  consent 
decrees,  thereby  avoiding  prolonged  trials  and  appeals.^ 

The  widespread  use  of  consent  decrees  in  antitrust  settlements  means  that  the 
impact  of  Senator  Tunney's  bill  cannot  be  underestimated.  For  this  reason  alone, 
it  deserves  careful  consideration  and  study  by  the  Council  as  well  as  by  the 
ABA. 

Part  II — Analysis  of  S.  782 

This  part  of  the  report  reviews  and  comments  upon  each  of  the  specific  pro- 
posals contained  in  the  bill.  The  analysis  is  divided  into  three  sections,  each 
of  which  discusses  one  of  the  three  major  subject  areas  of  S.  782 ;  con.sent  de- 
crees, criminal  penalties,  and  appeals. 

A.    CONSENT    DECREES 

Section  2  of  S.  782  establishes  several  new  requirements  which  must  be  satisfied 
before  a  district  court  can  enter  a  consent  judgment  in  any  civil  or  criminal 
antitrust  proceeding  brought  by  the  Government. 

Basically,  these  new  conditions  precedent  to  the  entry  of  a  consent  decree  may 
be  summarized  as  follows : 

(a)  The  Government  must  file  with  the  court  and  publish  in  the  Federal 
Register  any  proposed  consent  decree ; 

(b)  The  Government  must  also  file  and  publish  a  "publish  impact  statement" 
detailing  various  factors  concerning  the  settlement ; 

(c)  The  public  may  submit  to  the  Government  written  comments  concerning 
the  decree ; 

(d)  The  United  States  must  file  and  publi.sh  a  response  to  all  public  comments  ; 

(e)  Each  defendant  must  file  a  description  of  all  communications  relevant  to 
the  con.sent  decree  between  any  Government  employee  and  the  defendant  (ex- 
cept his  counsel  of  record)  and  certify  that  the  description  is  true  and  complete ; 

(f)  Before  entry  of  a  consent  decree,  the  court  must  find  that  it  is  "in  the 
public  interest" ;  and 

(g)  In  determining  whether  the  decree  is  "in  the  public  interest,"  the  court 
may  employ  several  procedures,  including  full  or  limited  participation  by  in- 
terested persons  or  agencies,  which  are  not  parties  to  the  action. 

The  following  table  summarizes  the  time  framework  for  these  filings : 


I 


'  Baddia  J.  Rashid,  the  Director  of  Operations,  Antitrust  Division,  U.S.  Department  of 
Justice,  recently  reiterated  the  Department's  lonfr-stfinrilnc  nolicy  to  terminate  antitrust 
actions  thiough  the  entry  of  consent  decrees  in  many  situations.  See  Attr.  No.  589,  D-1, 
Nov.  21,  1972. 
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"Before  Entrv"** 


File   and   Publish 
Consent   Decree 


File   and  Publish 
"Public   Impact 
Statement" 


Accept   Public 
Comments   on 
Decree 


Defendants   File 
Statement   re 
Communications 
with   Government 


Days   Before   Entry 


Date  of 
Entry  of 
Consent 
Decree** 


*   -   Major  tasks    to  be   accomplished  during  additional   time  period 
"before   entry"   of   consent  decree: 

1.  Court  must  determine  decree    "in  public   interest." 

2.  "Interested  persons"    allowed  full  or  limited  partici- 
pation. 

3.  Government  must   file  and  publish  response  to  comments. 

4.  Statement  must  be  certified  before   entry  of  decree. 

**   -   Time  of  entry   is   necessarily   indefinite  because  of   the   four 
major  tasks  which  must  be   accomplished   "before   entry." 

The  goal  of  these  new  procedures  is  to  increase  public  awareness  of,  and 
participation  in,  consent  decree  settlements.  Before  reviewing  the  Senator's 
proposal  in  detail,  the  threshold  question  to  be  answered  is  whether  or  not  the 
present  procedures  for  public  comment  on  consent  judgments  are  adequate. 
Hence,  a  review  of  the  current  procedures  for  eliciting  public  comment  is  in 
order. 

1.  Present  procedures  for  eliciting  public  comment 

The  procedures  currently  used  to  elicit  public  comment  on  proposed  consent 
judgments  are  contained  in  Part  50  of  Title  28  of  the  Code  of  Federal  Regula- 
tions. Part  50.1,  which  establishes  the  Justice  Department's  consent  judgment 
policy,  provides  as  follows  : 

"§50.1  Consent  judgment  policy. 

(a)  It  is  hereby  established  as  the  policy  of  the  Department  of  Justice  to 
consent  to  a  proposed  judgment  in  an  action  to  prevent  or  restrain  violations  of 


96-940  0—73- 
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the  antitrust  laws  only  after  or  on  condition  that  an  opportunity  is  afforded 
persons  (natural  or  corporate)  who  may  be  affected  by  such  judgment  and  who 
are  not  named  as  parties  to  the  action  to  state  comments,  views  or  relevant 
allegations  prior  to  the  entry  of  such  proposed  judgment  by  the  court. 

(b)  Pursuant  to  this  policy,  each  proposed  consent  judgment  shall  be  filed  in 
court  or  otherwise  made  available  upon  request  to  interested  persons  as  early  as 
feasible  but  at  least  30  days  prior  to  entry  by  the  court.  Prior  to  entry  of  the 
judgment,  or  some  earlier  specified  date,  the  Department  of  Justice  will  receive 
and  consider  any  written  comments,  views  or  relevant  allegations  relating  to  the 
proposed  judgment,  which  the  Department  may,  in  its  discretion,  disclose  to  the 
other  parties  to  the  action.  The  Department  of  Justice  shall  reserve  the  right 
(1)  to  withdraw  or  withhold  its  consent  to  the  proposed  judgment  if  the  com- 
ments, views  or  allegations  submitted  disclose  facts  or  considerations  which 
indicate  that  the  proposed  judgment  is  inappropriate,  improper  or  inadequate 
and  (2)  to  object  to  intervention  by  any  party  not  named  as  a  party  by  the 
Government. 

(c)  The  Assistant  Attorney  General  in  charge  of  the  Antitrust  Division  may 
establish  procedures  for  implementing  this  policy.  The  Attorney  General  may 
permit  an  exception  to  this  policy  in  a  specific  case  where  extraordinary  circum- 
stances require  some  shorter  period  than  30  days  or  some  other  procedure  than 
that  stated  herein,  and  where  it  is  clear  that  the  public  interest  in  the  policy 
hereby  established  is  not  compromised." 

As  a  supplementary  method  of  informing  the  public  of  a  proposed  consent 
judgment,  the  Justice  Department  issues  press  releases  announcing  an  antitrust 
settlement  as  soon  as  one  is  firm,  even  though  an  agreement  may  be  one  in  prin- 
ciple only.^  The  Department  issues  such  press  releases,  in  part,  to  prevent  insiders 
from  taking  advantage  of  their  preferred  position  in  the  securities  market. 

How  well  has  the  procedure  of  filing  consent  decrees  and  issuing  press  releases 
worked  ?  Have  these  methods  successfully  informed  the  public  about  a  settlement 
and  resulted  in  the  receipt  of  comments  thereon? 

No  statistics  have  been  found  detailing  the  exact  number  of  comments  received 
each  time  an  antitrust  settlement  has  been  announced.  However,  several  reported 
cases  have  detailed  recently  the  degree  of  success  of  the  filing  and  press  release 
procedure,  as  measured  by  the  amount  of  public  comments  submitted  on  a  pro- 
posed consent  judgment.  These  cases  are :  United  States  v.  Ling-Temco-V ought, ^ 
United  States  v.  AutomoMle  Mfrs.  Assn.  Inc.,'  and  United  States  v.  Internatiomil 
Tel.  &  Tel.  Corp.'' 

In  Ling,  the  Government  brought  an  action  alleging  that  defendants  were  vio- 
lating Section  7  of  the  Clayton  Act  and  that  two  of  the  defendants  should  divest 
themselves  of  all  ownership  in  the  third  corporate  defendant.  The  Government 
and  defendants  proposed  a  consent  judgment  for  court  approval,  and  the  court 
scheduled  an  open  public  hearing  to  determine  the  fairness  of  the  settlement.  The 
judge  recounted  that  "dozens  of  letters  were  sent  to  me  by  interested  p<^rsons. 
Such  letters  were  ordered  filed  and  made  a  part  of  the  record.  The  hearing  on 
June  1  was  attended  by  a  large  group  of  persons  and  those  individuals  who 
de.sired  to  be  heard  were  given  an  opportunity  to  do  so."  ® 

The  comments  came  from  rather  diverse  individuals :  "heavy  investors  in  LTV 
who  have  seen  their  fortunes  reduced."  "  "individuals,  who  had  mirrha.'se'i  secu- 
rities of  J&L,  particularly  as  a  nest  egg  to  guarantee  them  an  income  in  their 
advanced  years,"  '^°  "employees  and  pensioners  of  J&L."  "  "the  Presidents  of  two 
Unions  of  United  Steelworkers  of  America  . . .  Local  1843  at  Pittsburgh,  Pennsyl- 
vania, and  .  .  .  Local  4793  at  Ishpeming  Michigan."  "  and  "one  individual  who  had 
50,000  .shares  of  stock  which  at  one  time  was  valued  at  $168.00  per  share  and  is 
now  quoted  at  $8.00  per  share."  "  The  Ling  opinion  presents  one  example  of  a 


*Lpttpr  from  Richard  0.  Klelndelnst  to  John  V.  Tunney.  Apr.  7,  1972,  In  560  Attr.  No. 
560.  F-1.  Anr.  2.5.  1972. 

^rnifed  litntef!  v.  Lino-Temro-Vouoht.  Tnc,  et  al.  .S15  F.  Siipp.  l.'^Ol    ^W.D.  Pa.  1970). 

TtiitPd  fitnfeft  v.  Automnhile  Manuincturers  A  .<<Kocintion,  Inc.,  ct  ah,  1909  Trade  Case 
H  73.070  at  SS.202  (CD.  Cal.  Nov.  7.  19fi9^. 

'  T^nifpd  F^tnt€/<  v.  JnterttntinnnJ  Telephone  <f  Telephone  Corp..  et  nh,  5  Trade  Retr.  Rept. 
(1972  Trade  Case>  H  74.1.''i2  at  92.S02  (D.  Tonn.  Sept.  7.  1972)  affirmeti  .5  Trnde  Rejr.  Rept. 
(1972   Trade  Case)    H  74..S72  nt  9."?. 712    (U.S.   Supreme  Court  No.   72-82.'?,  Feb.  22,  1973). 

8  United  Staten  v.  Ling -Temco-V ought ,  stipra,  note  8,  at  130.3. 

»Td. 

10  Jd. 

11  Id.,  at  1309. 
la/rf. 

"/rf.,  at  1303. 
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large  number  of  very  disparate  individuals  (a)  receiving  notice  and  (b)  com- 
menting on  a  proposed  consent  judgment  as  a  result  of  the  presently-used  pro- 
cedures. If  success  is  to  be  measured  in  terms  of  the  number  of  comments  received 
from  different  individuals,  the  present  procedures  appear  to  have  worked  quite 
well  in  Tjing. 

The  Automohile  Mffjs.  Assu.,  Inc..  opinion  reports  that,  ''after  the  30-(lay 
period  had  expired,  this  court  held  an  open  hearing  at  which  time  all  persons 
wishing  to  appear  as  amici  curiae  were  permitted  to  voice  their  objections.  Ap- 
pearances have  been  made  on  behalf  of  many  States,  counties,  cities,  air  pollution 
control  districts,  congressional  groups,  associations  and  interested  individuals." 

A  third  example  of  public  comment  stimulated  by  consent  decree  filing  and  pub- 
lication is  found  in  the  ITT  settlement.  Although  the  court  did  not  specify  the 
total  number  of  comments  received,  the  court  noted  that  the  Justice  Department 
"gave  interested  parties  30  days  within  which  to  examine  the  proposed  decree 
and  register  objections  to  it.  [Ralph  Nader  and  Reuben  B.  Robertson,  III]  did 
in  fact  submit  comments  to  the  Department  objecting  to  the  terms  of  the 
decree."  ^° 

While  these  cases  cannot  be  taken  as  a  complete  review  of  the  degree  of  success 
of  the  Government's  filing  program  under  28  C.F.R.  §  50.1.  they  demonstrate  that 
the  current  procedures  have  been  rather  successful  in  informing  the  public  and 
causing  them  to  respond  with  comments  concerning  a  proposed  consent  judgment. 
Further,  they  indicate  that  a  30-day  period  is  lengthy  enough  for  the  public  to 
learn  about,  and  then  comment  upon,  a  consent  judgment. 

With  this  background  review  in  mind,  let  us  now  consider  in  detail  the  Sena- 
tor's proposed  conditions  precedent  to  the  entry  of  a  consent  judgment. 

2.  File  consent  decree  and  publish  in  Federal  Register 

Section  2(b)  of  S.  782  requires  the  Government  to  file  a  proposed  consent 
judgment  with  the  district  court  and  publish  it  in  the  Federal  Register.  The 
filing  and  the  publishing  must  occur  at  least  60  days  prior  to  the  effective  date 
of  the  decree. 

The  filing  requirement  is  similar  to  that  which  the  Justice  Department  cur- 
rently employs,  as  prescribed  in  28  C.F.R.  §  50.1.  One  difference  is  that  the 
minimum  number  of  days  which  must  elapse  before  a  proposed  decree  can  be 
entered  is  doubled  from  30  to  60  days. 

The  legislation  does  not  codify  any  requirement  that  the  Justice  Department 
issue  a  press  release  at  the  time  a  proposed  settlement  is  filed  with  the  court. 
If  the  omission  of  a  press  release  is  designed  to  abolish  this  practice.  Congress 
should  consider  whether  the  Federal  Register  or  media  distribution  constitutes 
the  better  means  to  inform  the  public  of  a  consent  judgment.  Given  the  minimal 
attention  which  the  average  citizen  devotes  to  the  daily  contents  of  the  Federal 
Register,^^  it  would  appear  that  a  press  release  is  the  better  method  of  reaching 
the  public  than  filing  in  the  Federal  Register.  If  such  be  the  case,  the  Federal 
Register  publishing  may  constitute  an  expensive,  unneeded  procedure. 

3.  PuMic  impact  statement 

The  second  sentence  of  Section  2(b)  requires  the  Government,  unless  otherwise 
instructed  by  the  court,  to  file  with  the  district  court  a  "public  impact  statement." 
The  public  impact  statement  must  contain  the  following  six  items  : 

(a)  A  recitation  of  the  nature  and  purpose  of  the  antitrust  proceeding; 

(b)  A  description  of  the  practices  or  events  giving  rise  to  the  alleged  violation 
of  the  antitrust  laws  ; 

(o)  An  explanation  of  the  proposed  judgment,  relief,  and  anticipated  effects 
on  competition,  including  an  explanation  of  any  unusual  circumstances  giving 
rise  to  the  judgment  or  its  provisions  ; 

id)  The  remedies  available  to  potential  private  plaintiffs  damaged  by  the 
alleged  violation  in  the  event  of  the  consent  judgment ; 

(e)  A  description  of  the  procedures  for  modifying  the  proposed  judgment; 
and 

(/)  A  description  and  evaluation  of  the  alternatives  to  the  proposed  judgment 
and  the  anticipated  effects  on  competition  of  such  alternatives. 


1*  United  States  v.  Automobile  Manufacturers  Association,  Inc.,  supra,  note  6.  at  88,203. 
15  United  States  v.  International  Telephone  <£  Telegraph,  supra,  note  7,  at  92,804. 
^'^  See,   e.g.,   117   Cong.    Rec.    S178S6    (daily   ed.   Nov.   8,   1971)    for  remarks   of   Senator 
Quentin  Burdick  (D-N.  Dak.)  indicating  infrequent  public  reference  to  the  Federal  Register. 
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The  public  impact  statement  must  be  filed  with  the  court  simultaneously  with 
the  proposed  consent  judgment.  The  Government  must  also  publish  the  statement 
in  the  Federal  Register  and  furnish  a  copy  of  it  to  any  person  requesting  it." 

The  provision  for  preparation  of  public  impact  statements  has  implications  for 
potential,  additional  delays  in  the  ultimate  resolution  of  antitrust  actions.  Since 
the  public  impact  statement  must  satisfy  the  six  requirements  of  Section  2(b)  (1) 
through  (G),  Government  attorneys  may  be  required  to  consume  extensive  periods 
of  time  in  drafting  and  finally  presenting  statements.  In  fact,  the  public  impact 
statement  provisions  spell  out  a  monumental  task  for  almost  any  important  case. 
The  numbers  of  lawyers,  economists,  and  others  whose  talents  would  be  drawn 
into  this  venture  would  be  substantial.  Can  the  Antitrust  Division  realistically 
be  expected  to  handle  this  load,  over  and  beyond  the  intricate  negotiations  and 
drafting  of  consent  decrees?  If  public  impact  statements  are  not  prepared  with 
attention  requisite  to  each  individual  case,  they  may  tend  to  contain  vast  amounts 
of  boiler-plate  language  which  does  not  lend  significant  insight  to  any  particular 
settlement. 

Before  mandating  a  public  impact  statement  with  its  potentially  burdensome 
requirements.  Congress  will  wish  to  consider  carefully  the  massive  additional 
time  and  effort  which  must  be  devoted  to  each  settlement  of  an  antitrust  case  in 
order  to  comply  with  the  proposed  new  procedures.  Is  this  the  way  the  Justice 
Department  can  best  expend  part  of  its  limited  resources? 

Let  us  examine  for  a  moment  each  of  the  six  aforementioned  mandatory  re- 
quirements of  a  public  impact  statement.  Sections  2(b)  (1)  and  (2)  apparently 
require  a  thorough  review  of  not  only  the  complaints,  amended  complaints  and 
pleadings,  but,  also  the  evidence,  depositions,  answers  to  written  interrogatories, 
exhibits  and  documents  produced  when  a  decision  is  made  to  settle. 

Subsection  (3)  requires  the  Government  to  explain  the  proposed  judgment  and 
its  anticipated  effects  on  competition.  This  explanation  may  well  require  the 
assistance  of  trained  economists  or  other  specialists.  Since  the  statements  con- 
cerning competition  are  only  projections  and  anticipations,  they  may  well  be 
uncertain  and  conjectural. 

The  obscure  and  indefinite  requirement  of  subsection  (3)  that  the  Government 
provide  "an  explanation  of  any  unusual  circumstances  giving  rise  to  the  pro- 
posed judgment  or  any  provision  contained  therein"  appears  to  assume  that  a 
proposed  judgment  may  be  the  result  from  some  oddity,  quirk,  misfeasance, 
malfeasance  or  even  worse.  The  bill  contains  no  standards  defining  what  consti- 
tute "unusual  circumstances."  ^^  Query :  if  a  case  involves  one  of  the  largest 
corporations  in  the  nation,  does  that  make  it  unusual? 

Section  2(b)  (4)  refpiires  that  a  public  impact  statement  describe  the  remedies 
available  to  a  potential  private  plaintiff  allegedly  damaged  by  antitrust  viola- 
tion.^" This  may  obligate  the  Justice  Department  to  describe  to  a  potential 
private  plaintiff  what  rights  he  may  have  under  the  Federal  antitrust  laws.  In 
addition,  the  Department  conceivably  could  be  required  to  state  whether  the 
action  could  or  should  be  brought  as  an  individual  action  or  as  a  class  action.^ 


^"  Presumably,  the  proposal  for  the  Government  to  furnish  the  public  impact  statement 
to  anyone  who  requests  it  is  designed  to  inform  the  public  quickly  and  accurately  concern- 
ing the  settlement.  In  view  of  the  expense  of  producing  copies  of  such  documents  for  the 
public,  it  might  be  more  suitable  to  refer  interested  persons  to  the  Federal  Register  (assum- 
ing it  contains  the  decree  and  statements).  Since  the  Federal  Register  is  received  by  every 
library  serving  as  a  Government  depository,  an  interested  person  might  obtain  the  com- 
plete text  of  the  settlement  even  more  readily  than  through  correspondence  with  the  .Justice 
Department. 

'^  In  remarks  in  the  Congressional  Record,  Senator  Tunney  states  that  his  bill  results, 
in  part,  from  the  politically  controversial  settlement  in  United  States  v.  International 
Telephone  <C-  Telegraph  Corp.,  supra,  note  7.  If  the  "unusual  circumstances"  language  is 
designed  to  apply  only  to  the  ITT  settlement,  perhaps  it  has  little  or  no  general  application 
to  most  consent  judgments. 

^»  The  language  of  subsec.  2(b)(4),  as  presently  drafted,  seems  to  assume  that,  when 
a  defendant  in  a  government  antitrust  action  settles,  he  admits  liability  and  admits  that 
he  has  caused  damage  to  the  potential  private  plaintiffs.  Certainly,  this  is  not  the  case  ; 
therefore,  in  subsec.  (4)  the  word  allegedly  should  be  inserted  between  the  words  plaintiffs 
and  damaged  in  line  21  of  p.  2  of  S.  40*14. 

-■"  Commentators  have  noted  both  the  steady  increase  in  expertise  of  the  plaintiff  antitrust 
bar  and  the  favor  under  which  antitrust  class  actions  flourish  pursuant  to  revised  Rule  23, 
Federal  Rules  of  Civil  Procedure.  In  light  of  these  developments,  it  seems  superfluous  for 
the  Tunney  bill  to  require  the  Justice  Department  to  further  educate  the  antitrust  bar  as 
well  as  potential  plaintiffs  regarding  any  remedies  they  may  have.  In  effect,  this  provision 
might  turn  the  .lustice  Department  into  an  ancillary  legal  aid  oflnce  dispensing  advice  to 
potential  private  antitrust  litigants. 
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In  describing  the  remedies  available  to  potential  private  plaintiffs,  Senator 
Tuuney  may  involve  the  Justice  Department  even  further  in  that  area  of  the 
antitrust  law  known  as  the  "Asphalt  Clause".  The  term  Asphalt  Clause  derives 
from  the  so-called  "Asphalt  Cases"  -^  and  results  from  a  peculiarity  of  a  consent 
judgment  entered  in  a  civil  or  criminal  antitrust  case." 

If  a  consent  judgment  contains  an  "Asphalt  Clause,"  one  of  the  remedies 
available  to  a  potential  plaintiff  is  to  bring  a  private  treble  damage  action  using 
the  "Asphalt  Clause"  admission  as  prima  facie  evidence  against  the  defendant. 
Section  2(b)(4)  apparently  requires  the  Government  to  describe  this  remedy. 
If  an  Asphalt  Clause  is  not  included  in  the  consent  decree,  will  subsection 
2(b)  (4)  require  the  Government  to  go  so  far  as  to  describe  why  it  did  not  insist 
on  such  a  clause  and  the  effect  upon  a  private  plaintiff  of  the  absence  of  such 
a  clause? 

Under  subsection  2(b)(5)  a  public  impact  statement  must  describe  the 
procedures  available  for  modification  of  the  proposed  judgment.  Many  anti- 
trust settlements  and  con.sent  decrees  issued  thereon  continue  under  court  juris- 
diction for  decades.  In  the  Packers  litigation.'-''  a  1920  consent  decree  was  not 
modified  until  the  1970's — a  full  half  century  later.  If  the  Government  must 
describe  the  contingencies  involved  in  such  a  prolonged  modification  procedure, 
the  task  could  become  quite  burdensome. 

The  final  requirement  of  the  public  impact  statement  is  that  it  describe  and 
evaluate  (1)  alternatives  to  the  proposed  judgment  and  (2)  the  anticipated  ef- 
fects on  competition  of  such  alternatives.  Since  the  burden  of  satisfying  this 
requirement  rests  upon  the  Government,  it  should  be  realized  that  this  require- 
ment may  impose  a  tremendous  strain  upon  the  economists,  statisticians  and  ac- 
countants available  to  the  Government  for  expert  advice  in  antitrust  cases. 
Moreover,  these  projections  may  be  relatively  uncertain.  Simply  put,  the  ques- 
tion appears  in  large  measure  to  be  whether  such  experts  can  be  better  utilized 
in  preparing  public  impact  statements  as  to  anticipated  effects  on  competition  of 
various  discarded  alternatives  or  whether  they  can  be  more  effectively  utilized 
in  assisting  the  Justice  Department's  prosecution  of  other  antitrust  violators. 
Given  that  the  parties  have  rejected  alternative  settlement  formulae,  analyses  of 
the  discarded  alternatives  could  well  prove  to  be  rather  futile,  nonproductive 
tasks.  Since  a  consent  settlement  is,  after  all,  a  compromise  of  disputed  issues, 
perhaps  it  is  inappropriate  to  delve  into  why  one  alternative  was  accepted  and 
another  rejected. 

Jf.  Public  comment  and  Government  response 

Section  2(c)  of  S.  782  provides  that  during  a  60-day  period  following  the  filing 
of  a  consent  decree  the  United  States  shall  receive  and  consider  any  written 
comments  relating  to  the  proposed  judgment.  The  subsection  prohibits  shorten- 
ing the  60-day  period  except  upon  court  order  based  on  a  showing  of  extraordi- 
nary circumstances,  not  adverse  to  the  public  interest.  Further,  the  subsection 
allows  a  district  court  to  grant  additional  time  for  the  receipt  and  consideration 
of  written  comments,  but  places  no  limit  on  the  length  of  time  which  the  court 
may  extend  the  comment  period. 

At  the  close  of  the  comment  period,  the  Government  must  file  with  the  district 
court  and  publish  in  the  Federal  Register  a  response  to  the  comments.  This  re- 
sponse is  a  mandatory  requirement,  and  there  is  no  provision  for  waiver  or  modi- 
fication of  it.  The  bill  does  not  specify  the  exact  time  when  the  response  must  be 
filed  and  published.  In  the  absence  of  an  explicit  time  provision,  the  preparation 
of  a  detailed  response  may  well  consume  substantial  manpower  and  delay  even 


^  United  fitnten  v.  Allied  Chemical  Corp.,  1901  Trade  Case  f  69,92.'5.  at  77.R41  (D.  Mass. 
1960)  ;  United  states  v.  Bituminous  Concrete  Association,  Inc.,  1960  Trade  Case  11  69,878, 
at  77.487  (D.  Mass.)  ;  United  States  v.  Lake  Asphalt  d  Petroleum  Co.,  1960  Trade  Case 
1!  69,8.3.5,  at  77,272  (D.  Mass.). 

-  Section  5(a)  of  the  Clayton  Act  provides  that  a  final  judgment  in  any  civil  or  criminal 
antitrust  action  brought  by  the  Government  constitutes  prima  facie  evidence  of  the  ad- 
judicated antitrust  violations  in  any  other  action  brought  by  any  other  party  except  that 
no  consent  decree  or  judgment  entered  before  testimony  has  been  taken  may  be  used  as 
prima  facie  evidence  of  any  violation.  In  the  Asphalt  Cases  the  Government  wanted  to 
avoid  the  exception  contained  in  sec.  5(a),  and  it  required  the  defendants  to  make  admis- 
sions which  were  for  the  express  purpose  of  giving  prima  facie  evidentiary  effect  to  the 
decree  for  purposes  of  private  treble  damage  actions.  The  term  "Asphalt  Clause"  became 
a  shorthand  method  of  referring  to  the  type  of  admission  demand  by  the  Government  in 
the  Asphalt  Cases  consent  decree. 

23  United  States  v.  Swift  Co.,  Arm,our  and  Co.,  Wilson  &  Co.,  Inc.,  and  Cudahy  Co.,  et  al., 
1971  Trade  Case.  H  73,760  at  91,203  (N.D.  111.). 
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further  the  ultimate  resolution  of  an  antitrust  action  (which  could  have  been 
prolonged  once  before  by  a  court  order  lengthening  the  time  granted  for  the  re- 
ceipt and  consideration  of  written  comments). 

5.  Court  determination  that  consent  decree  is  "in  pudlic  interest" 

As  a  prerequisite  to  entry  of  a  consent  judgment,  Section  2(d)  requires  a  court 
to  find  that  the  consent  decree  is  "in  the  public  interest".  In  making  this  determi- 
nation, the  court  must  consider  : 

(a)  the  public  impact  of  the  judgment  with  all  of  its  elements  as  set  forth 
above ; and 

(&)  the  impact  of  the  entry  of  the  judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury,  including  the  public  benefit  to  be  derived  from 
trial  of  the  case. 

By  requiring  the  Court  to  consider  the  individual  as  well  as  the  public  impact 
of  a  consent  judgment,  .subsection  2(d)  may  well  thrust  the  courts  into  the  mid- 
dle of  the  "Asphalt  Clause"  controversy,  described  supra.  Because  a  judgment 
containing  an  "A.sphal^lause"  helps  an  individual  plaintiff  in  another  action  to 
establish  a  prima  faqife  violation,  the  inclusion  of  an  "Asphalt  Clause"  may  well 
strengthen  the  bar^ining  position  of  a  private  plaintiff  in  a  treble  damage  action. 

Since  the  subsection  requires  courts  to  consider  the  impact  of  the  consent 
judgment  on  "Individuals  alleging  specific  injury,"  Congress  may  well  be  telling 
the  courts  to  weigh  heavily  the  presence  of  an  "Asphalt  Clause"  in  deciding 
whether  a  settlement  should  be  approved.  Thus,  if  section  2(d)  is  read  to  give  con- 
gressionally-favored  status  to  "Asphalt  Clauses"  yet  defendants  continue  to  resist 
settlements  containing  such  clauses,  we  may  see  far  fewer  antitrust  settlements 
and  a  commensurate  increase  in  the  delay  and  backlog  of  the  court  calendars. 
Su<"h  a  result  would  place  added  strains  and  burdens  upon  the  limited  govern- 
mental enforcement  resources  and  personnel. 

In  making  a  "public  interest"  determination,  the  court  is  also  required  by 
Section  2(d)(2)  to  evaluate  the  public  benefit  to  be  derived  from  a  determination 
of  the  issues  at  trial.  Does  this  requirement  ask  a  court  to  overstep  its  bounds 
and  to  enter  the  area  of  prosecutorial  discretion?  In  deciding  whether  or  not  to 
propose  entry  of  a  consent  decree  in  any  action,  the  Antitrust  Division  considers, 
as  a  matter  of  policy,  the  importance  and  value  of  a  public  trial  which  may  serve 
as  an  example  to  others."  Even  when  the  Government  decides  initially  whether 
or  not  to  bring  a  certain  lawsuit,^  that  determination  is  based,  in  part,  on  a 
consideration  of  the  importance  of  a  public  airing  of  the  issues  and  allegations  in 
the  courts.  Continually  the  Justice  Department  is  confronted  with  the  dilemma 
that  it  does  not  possess  enough  personnel  or  resources  to  prosecute  adequately  all 
violations  of  the  antitrust  statutes.  Since  this  is  the  case,  it  is  questionable 
whether  judges  should  take  this  matter  out  of  the  hands  of  governmental  en- 
forcement ofiicials  and  decide  for  themselves  which  violations  should  be  pro- 
secuted through  to  trial  and  which  should  not. 

6.  Procedures  court  may  use  to  determine  if  judgment  is  in  public  interest 

Section  2(e)  establishes  certain  procedures  which  the  court  may  use  in  deter- 
mining whether  the  entry  of  a  consent  judgment  is  in  the  public  interest.  One 
device,  described  in  subsection  2(e)  (1),  is  to  take  the  testimony  of  Government 
oflBcials  or  other  experts  upon  motion  of  any  party,  participant,  or  the  court.  The 
legislation  does  not  define  the  term  "participant",  but  conceivably  this  could  allow 
various  types  of  non-parties  to  enter  the  proceedings  at  the  settlement  stage. 
In  subsection  2(e)(2),  the  court  is  authorized  to  appoint  a  .special  master, 
other  outside  consultants  or  expert  witnesses  to  advise  the  court  regarding  the 
proposed  consent  decree.  The  court  is  authorized  further  to  obtain  the  views, 
evaluations  or  advice  of  any  individual,  group  or  governmental  agency  with 
respect  to  the  proposed  judgment  or  its  effect."'  By  authorizing  a  court  to  consult 


-*  Just  three  months  apo,  the  Director  of  Operations  of  the  Justice  Department's  Anti- 
trust Division  reiterated  the  fact  that,  "[T]he  Division  will  oppose  nolo  pleas  [and  consent 
decrees  attendant  thereto]  in  those  cases  involvins  blatant  and  reprehensible  violations, 
and  especially  where  jail  sentences  against  individual  defendants  will  be  sought."  ATTR. 
Xo.  .589,  D-1,  Xov.  21,  1972. 

"''The  Government's  wide  latitude  in  the  area  of  prosecutorial  discretion  was  recently 
noted  h.v  Prof.  Donald  H.  Turner,  who  observed  that  "*  *  *  the  Government  can  decline 
to  bring  a  case  at  all,  can  settle  a  potential  case  informally  on  the  basis  of  written  under- 
taltlngs,  and  can  decline  to  prosecute  further  a  case  it  decides  is  no  longer  worth  pursuing." 
(Remarics,  Donald  F.  Turner,  National  Institute  of  Section  of  Antitrust  Law,  American 
Bar  Association.  Atlanta.  Ga..  Nov.  10,  1972.) 

-«  The  text  of  the  bill  reads  "with  respect  to  any  aspect  of  the  proposed  judgment  of 
[sic]  the  effect  thereof."  It  appears  that  the  word  of  should  read  on. 
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with  any  governmental  agency,  the  legislation  may  well  be  placing  the  great  and 
diverse  panoply  of  governmental  departments,  agencies  and  organizations  at  the 
behest  of  each  district  court  whenever  it  is  determining  whether  to  approve  a 
settlement.  The  legislation  makes  no  provision  for  the  payment  of  the  masters, 
consultants,  exi^rt  witnesses,  individuals,  groups  or  Government  agencies  which 
may  be  called  upon  at  this  stage  of  the  litigation,  and  consideration  should  be 
given  to  who  will  have  to  pay  how  much  for  this  consultation. 

One  of  the  most  far-reaciiing  and  potentially  controversial  provisions  of  S.  782 
is  found  in  Section  2(e)  (3).  This  subsection  authorizes  full  or  limited  participa- 
tion in  the  court  proceedings  by  "interested  persons  or  agencies."  This  section 
disregards  traditional  concepts  controlling  intervention  -'  and  allows  the  court 
to  authorize  the  participation  of  these  "interested  persons."  Once  a  court  allows 
their  participation,  they  may  examine  witnesses,  review  documentary  materials 
or  participate  in  any  other  manner  and  extent  which  the  court  deems  to  serve 
the  public  interest.  The  legislation  does  not  specifically  restrict  an  interested 
person's  participation  only  to  the  public  impact  stage  of  the  litigation.  The  bill 
should  make  clear  that  an  interested  i^erson's  participation  is  limited  to  the  set- 
tlement stage  only,  even  though  a  settlement  may  fall  through. 

If  too  many  interested  persons  participate,^  a  settlement  hearing  could  be 
transformed  ^  into  an  event  resembling  an  unmanageable  public  debate  or  even  a 
trial,  with  outsiders  rehashing  intricate  and  extensive  settlement  negotiations 
previously  conducted  between  Government  and  defense  counsel.  If  such  is  the 
case,  a  prolonged  settlement  hearing  would  prevent  the  exact  savings  which  the 
settlement  was  intended  to  achieve. 

When  he  introduced  S.  782,  Senator  Tunney  labeled  all  of  these  procedural 
devices  as  "discretionary."  However,  he  noted  that  in  very  complex  cases  failure 
to  use  some  of  these  devices  could  constitute  an  abuse  of  discretion.^"  If  the  ele- 
ment of  discretion  is  to  be  withdrawn  from  the  court  to  any  extent,  the  bill  should 
include  criteria  for  the  court  to  use  in  order  to  avoid  needless  error. 

Section  2(e)  (4)  allows  the  court  to  review  the  public  comments  and  the  gov- 
ernment's response  to  them.  This  is  a  discretionary,  rather  than  mandatory,  re- 
quirement. But  since  a  major  purpose  of  the  proposed  legislation,  is  to  create  a 
mechanism  which  will  allow  the  public  to  review  and  comment  upon  negotiated 
antitrust  settlements,  to  submit  their  observations  to  the  court,  and  to  have  their 
opinions  assessed  by  the  Government,  then  it  is  quite  surprising  that  the  bill  does 
not  mandatorily  require  a  court  to  review  these  comments  before  deciding 
whether  or  not  to  approve  a  particular  consent  decree.  If  a  court  is  not  even  re- 
quired to  review  the  comments  and  the  response,  then  all  the  efforts  to  create  a 
mechanism  for  citizen  participation  in  the  consent  decree  procedure  may  well 
have  been  for  nought.  In  view  of  the  time,  expense,  and  effort  involved  in  the 
preparation,  review  and  submission  of  the  comments  and  response,  surely  a  court 
review  of  such  statements  should  be  mandatory  rather  than  permissive. 

7.  Filing  of  comniunioations 

Section  2(f)  requires  that,  within  10  days  following  the  filing  of  any  proposed 
consent  judgment,  each  defendant  must  file  with  the  district  court  a  description 
of  all  written  or  oral  communications  by  or  on  behalf  of  the  defendant  with  any 


=7  In  Sierra  Club  v.  Morton, U.S.  .  .31  L.  Ed.  630.,  64.3.  644   (1972),  the  Supreme 

Court  most  recently  discussed  standards  for  intervention,  observing  that  an  intervenor  has 
standing  only  if  injured  in  fact,  and  that  "  *  *  *  the  'injury  in  fact'  tests  requires  more 
than  an  injury  to  a  cognizable  Interest.  It  requires  that  the  party  seelcing  review  be  himself 
among  the  injured."  The  Sierra  Club  appeared  to  talte  the  view  that  its  concern  and  ex- 
pertise were  "  *  •  *  sufficient  to  give  it  standing  as  a  'representative  of  the  public'  " 
Addressing  itself  to  this  view,  the  Court  said  that  "[t]his  theory  reflects  a  misunderstand- 
ing of  our  cases  Involving  so-called  'public  actions'  In  the  area  of  administrative  law."  If 
a  person  or  group  can  make  the  showing  required,  Rule  24,  Federal  Rules  of  Civil  Proce- 
dure, permits  intervention  to  those  having  an  intervention  right  by  a  statute  or  having  a 
claim  or  defense  in  common  with  the  main  action. 

^  In  commenting  on  the  proposal  for  increased  public  participation.  Prof.  Donald  F. 
Turner  observed  at  the  National  Institute  of  Section  of  Antitrust  Law,  ABA,  on  Novem- 
ber 10,  1972  that,  "I  think  we  can  confidently  expect  that  there  will  be  attempted  interven- 
tion, a  rash  of  comments,  and  at  least  some  prolongation  of  proceedings  in  all  but  the  most 
routine  cases,  and  probably  in  the  latter  as  well." 

=»  Prof.  Turner  cautioned  against  this  development,  stating  that,  "  •  *  ■*  I  am  convinced 
myself  that  whatever  the  prospects  may  be  in  the  development  of  a  more  coherent  and  ra- 
tional antitrust  policy,  they  do  not  lie  in  diluting  the  role  of  the  Department  of  .Justice  ; 
they  do  not  lie  in  making  each  government  antitrust  case  a  vehicle  for  participating 
democracy." 

«>118  Cong.  Rec.  S15552  (dally  ed.  Sept.  21,  1972)    (remarks  of  Senator  Tunney). 
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officer  or  employee  of  the  United  States  concerning  or  relevant  to  the  proposed 
consent  judgment.  The  concept  of  "relevancy"  is  obviously  a  very  broad  one, 
and  the  term  should  be  very  carefully  reviewed  before  it  is  actually  included  in 
the  statutory  language. 

Care  should  be  given  to  the  drafting  of  this  provision  so  that  it  does  not  fore- 
close normal,  informal  citizen  contact  with  governmental  representatives.  Since 
the  bill  exempts  from  the  disclosure  requirement  any  communications  by  counsel, 
we  may  find  defendants  channeling  all  communications  with  the  Government 
through  counsel  in  order  to  avoid  the  burden  of  keeping  retrievable  records  con- 
cerning all  such  communications.  The  result  may  be  a  distinction  of  form  over 
substance.  Rather  than  promoting  free  communication  between  Government  and 
governed  ,this  provision  may  result  in  far  less  communication  between  Govern- 
ment officials  and  defendants,  except  upon  advice  and  through  the  counsel.  On 
policy  grounds,  this  is  a  highly  questionable  result. 

When  Senator  Tunney  originally  introduced  the  bill,  Victor  H.  Kramer,  Direc- 
tor of  the  Institute  for  Public  Interest  Representation  at  the  Georgetown  Uni- 
versity Law  Center,  made  the  following  observation  : 

"Defendants  and  their  counsel  have  a  right  and  a  duty  to  confer  with  lawyers 
in  Government  who  accuse  them  of  wrong.  Such  meetings  for  the  purpose  of 
endeavoring  to  settle  antitrust  ca.ses  are  to  be  encouraged.  The  advantages  to  a 
defendant's  competitors,  customers  and  the  general  public  of  knowledge  of  these 
meetings  and  their  purpose  is,  in  my  judgment,  outweighed  by  the  time  con- 
sumed in  complying  with  such  a  rule  and  the  possible  chilling  effect  on  the 
negotiations."  " 

The  requirement  that  all  written  or  oral  communications  must  be  not  only 
reported  but  also  summarized  may  prove  to  be  an  excessively  burdensome  task 
when  one  considers  larger  businesses  which  have  many  branches  and  many  divi- 
sions dealing  with  various  agencies  of  the  Government  collecting  different  types 
of  data  for  compliance  with  Federal  laws.  Before  the  enactment  of  such  a  report- 
ing provision,  Congress  should  consider  the  problems  involved  in  the  reconstruc- 
tion of  old  conversations  (respecting  which  there  may  or  may  not  be  hand- 
tvritten  notes),  conferences,  meetings,  and  the  like  which  may  extend  over 
many  years  of  time  and  involve  a  large  number  of  individuals  who  may,  or  may 
not,  still  be  employed  by  the  defendant.  In  view  of  the  problems  of  retrieval  of 
this  information,  "many"  defendants  may  find  it  exceedingly  difficult  to  certify 
that  such  a  filing,  when  made,  is  a  true  and  complete  description  of  the  communi- 
cations. To  undertake  completion  of  such  a  task  the  non-extendable,  mandatory 
10-day  period  immediately  following  the  filing  of  the  consent  decree  may  prove 
to  be  a  hazardous  task  to  say  the  least. 

8.  AdmissiMlity  of  proceedings  and  statements 

Section  2(g)  specifies  that  district  court  proceedings  relative  to  both  public 
interest  determinations  and  public  impact  statements  are  not  admissible  against 
any  defendant  in  any  antitrust  action  or  proceeding  brought  by  any  other  party 
against  the  defendant.  Nor  shall  such  proceedings  be  the  basis  for  the  introduc- 
ing of  a  consent  decree  as  prima  facie  evidence  against  the  defendant  in  another 
antitrust  action.  At  first  blush,  this  provision  appears  to  prohibit  the  use  of 
consent  decrees  with  the  force  of  "Asphalt  Clauses".  However,  when  Senator 
Tunney  introduced  his  bill,  he  stated  on  the  floor  of  the  Senate,  "[T]his  pro- 
vision is  not  intended  to  affect  the  Government's  ability  to  require  a  so-called 
asphalt  clause  providing  such  effect  where  such  a  clause  is  deemed  appropriate". 
As  discussed  above,  the  Government's  insistence  upon  an  "Asphalt  Clause'  'in  a 
consent  decree  would  cause  many  defendants  to  refuse  to  enter  into  consent  set- 
tlements, or,  at  a  minimum,  greatly  prolong  the  settlement  negotiations  and  litiga- 
tion. Congress  should  be  extremely  wary  of  hampering  the  Government's  ability 
to  obtain  settlements  because  such  a  result  will  thwart  the  goal  of  maximizing 
Governmental  enforcement  resources. 


^1  ATRR  No.  558.  A-17,  Apr.  11.  1972;  Mr.  Kramer  expressed  approval  of  the  proposal 
requiring  disclosure  of  ex  parte  meetings  or  conversations  between  defendants  and  Wiilte 
House  staff  observing  that,  "It  would  be  difficult  for  me  to  image  a  situation  where  a 
member  of  the  White  House  staff  has  a  legitimate  interest  in  communicating  with  a  repre- 
sentative of  a  defendant  in  an  antitrust  case  if  the  conversation  relates  to  the  case.' 

32  118  Cong.  Rec.  81555.-^  (daily  ed.  Sept.  21,  1972)    (remarlcs  of  Senator  Tunney). 
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B.  INCREASED  CRIMINAL,  PENALTIES 

Section  3  of  the  Tunney  bill  increases  the  maximum  criminal  fine  for  violating 
Sections  1,  2  and  3  of  the  Sherman  Act  from  the  present  $50,000  '•'  to  $500,000 
for  corporations  and  to  $100,000  for  individuals.  This  tenfold  increase  in  corpo- 
rate maximum  fines  and  the  doubling  of  individual  maximums  are  of  such  a 
magnitude  as  to  merit  a  close  analysis  of  the  entire  subject  of  criminal  anti- 
trust penalties. 

Some  of  this  ground  has  been  plowed  before.  In  1955  the  Attorney  General's 
Report  wrestled  with  suggested  increases  in  criminal  penalties.^*  The  majority  of 
the  committee  favored  increasing  the  maximum  from  $5,000  to  $10,000.  Shortly 
afterwards.  Congress  set  the  limit  at  $50,000  for  Sherman  Act  violations.'^ 

In  1955  it  was  argued,  as  it  may  be  today,  that  the  criminal  indictment  itself 
is  the  single  most  important  deterrent  to  illegal  conduct  under  the  antitrust 
laws.  On  the  other  hand,  it  was  pointed  out  that  criminal  fines  are  not  deducti- 
ble as  business  expenses  by  either  individuals  or  corjwrations.  With  high  in- 
come tax  rates,  such  fines  may  constitute  severe  penalties. 

Criminal  violations  of  the  Sherman  Act.""  the  Wilson  Tariff  Act,''^  Section 
14  of  the  Clayton  Act,^  and  Section  3  of  the  Clayton  Act,''^  are  classified  as  mis- 
demeanors. Anomalously,  the  bill  does  not  propose  any  change  in  the  $5,000 
maximum  fines  for  violations  of  the  Wilson  Tariff  Act  (restraints  of  trade  by 
importers),  of  Section  14  of  the  Clayton  Act  (criminal  liability  of  directors, 
officers,  or  agents  authorizing  a  corporation's  violation  of  penal  provisions  of 
antitrust  laws),  or  of  Section  3  of  the  Robinson-Patman  Act  (discriminatory 
discounts,  geographical  price  discrimination,  sales  at  unreasonably  low  prices, 
etc.).  Before  this  disparity  in  penalties  between  the  Sherman  Act  and  its  parallel 
criminal  statutes  is  accentuated  further  at  this  time,  the  reasons  for  such  a 
move  should  be  clearly  stated.  Perhaps  the  question  has  not  been  con.sidered, 
but  this  growing  disparity  is  enough  to  raise  doubts  as  to  reasonableness  of 
either  the  higher  or,  on  the  other  hand,  the  lower,  maximum. 

While  wide  differences  in  the  criminality  of  conduct  obviously  exist,  there 
are  some  challenging  comparisons.  Under  the  Federal  Penal  Code  (18  U.S.C.  §  1, 
ct  seq.),  and  in  one  instance,  the  Internal  Revenue  Code  (26  U.S.C.  §  1,  et  seq.), 
maximum  fines  for  the  felonies  specified  below  are  as  follows  : 

(a)  Arson  imperiling  life  (§81) $5,000.00 

(b)  Conspiracy  to  defraud  the  Government  bv  making  false  claims 

(§286)    10,000.  00 

(c)  Forgery  or  counterfeiting  of  notes,  bonds,  etc.  (§493) 10,000,00 

(d)  Extortion  by  threat  to  kidnap  or  injure  a  person  (§  875) 5,  000.  00 

(e)  Attempts  to  influence  witness  or  juror  by  corruption,  threat  or 

force    (§  1503) ___ 5,  000.  00 

(f)  Plunder  of  a  distressed  vessel  (§1658) 5,000.00 

(g)  Increasing  compen.sation  of  railroad  carrier  bv  increasing  weight 

of  mail    (§1728) 20,000.00 

(h)   Assault  on  the  President  of  the  United  States  (§1751) 10,000.00 

(i)   Racketeering    (§1951) 10,000.00 

(j)   Destruction  of  public  records   (§2071) 2,000.00 

(k)   Attempt  to  evade  or  defeat  a  Federal  tax  (Int.  Rev.  C.  §  7201)—  10,  000.  00 

What  is  coming  to  the  surface  is  the  fact  that  the  Tiuiney  bill,  through  maxi- 
mum fines  of  $500,000  for  corporations  and  $100,000  for  individuals,  is,  in  essence, 
treating  violations  of  the  Sherman  Act  as  something  akin  to,  or  even  more 
serious  than,  major  felonies,  while  technically  the  crime  remains  a  misdemeanor 
because  the  maximum  term  for  imprisonment  remains  at  one  year.*" 

Inherent  in  the  bill  are  changes  in  kind  so  substantial  as  really  to  remove 
these  crimes  from  the  misdemeanor  class.  Before  this  policy  decision  is  made, 


^The  fine  was  .1:5,000  until  1955.  Report  of  the  Attorney  General's  National  Committee 
to  Study  the  Antitrust  Laws  352-5.3  (Mar.  .31,  1955). 

^  Id. 

^  69  Stat.  282,  C.  281,  July  7,  1955,  amending  15  U.S.C.  §§  1,  2,  and  3  (1890). 

=«  15  U.S.C.  §§  1-7  (1890). 

■•^15  U.S.C.   §§  8-11   (1894). 

38  15  U.S.C.   §  24   (1914). 

30  15  U.S.C.  §  13a  (1936). 

^  The  Federal  Penal  Code  classifies  a  crime  as  a  misdemeanor  if  imprisonment  therefor 
cannot  exceed  one  year,  IS  U..S.C.  §  1. 
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it  should  be  considered  that  pension  funds,  charitable  institutions  and  colleges 
are  among  the  principal  parties  who  would  suffer  from  the  imposition  of  the 
severe,  non-tax  deductible  $500,000  penalty.  With  the  individual  penalties  going 
to  $100,000,  comparison  with  similar,  and  perhaps  even  more  heinous  crimes, 
makes  the  latter  fall  to  insignificance.  Moreover,  none  of  these  considerations 
include  the  further  imiquely  severe  penalties  which  may  be  visited  upon  innocent 
investors  and  others  through  treble  damage  actions. 

In  testimony  on  March  4,  1970.  to  the  Subcommittee  on  Antitrust  and  Monopoly 
of  the  Senate  Committee  on  the  Judiciary,  Walker  B.  Comegys,  Esquire,  then 
the  Deputy  Assistant  Attorney  General,  articulated  well  the  case  for  increasing 
the  corporate  fine  from  $50,000  to  $500,000.  Mr.  Comegys  stated  one  of  the  most 
forceful  arguments  favoring  the  increase  as  follows : 

By  current  economic  standards,  the  comparatively  moderate  corporate  fine 
does  not  deter  criminal  conduct  as  effectively  as  it  should. 

In  typical  corporate  hierarchies,  middle  management  is  under  constant  pres- 
sure from  the  top  to  produce.  Unfortunately  our  experience  has  been  that,  under 
this  pressure,  some  middle  management  succumb  to  hard-core  antitrust  viola- 
tions, notwithstanding  the  susbtantial  risk  of  personal  indictment. 

The  much  publicized  electrical  cases  of  1960  involved  indictments  of  relatively 
high-level  middle  management  and  the  imposition  of  corporate  fines  at  the 
present  maximum  rate.  But  notwithstanding  this  landmark  criminal  prosecution, 
large  knowledgeable  corporations  have  continued  to  engage  in  hard-core  viola- 
tions of  the  antitrust  laws.  While  top  management  may  be  personally  insulated 
from  the  hurly  burly  of  hard-core  violation,  it  has  a  direct  concern  with  the 
financial  well-being  of  the  corporation.  Increasing  the  maximum  fine  imposed 
on  the  corporation  from  $50,000  to  $500,000  should  insure  that  top  management 
is  as  concerned  with  middle  management  antitrust  compliance  as  it  is  with 
middle  management  performance.  It  should  also  help  to  insure  that  the  corpora- 
tion does  not,  after  all,  profit  by  antitrust  violation. 

During  the  past  few  years,  several  individuals  have  announced  support  for 
increasing  the  Sherman  Act  limitations  on  criminal  fines.  Support  has  come 
from  former  Representative  Emanuel  Celler  (D-N.Y.),  Senator  Philip  A.  Hart 
(D-Mich.).  Senator  Roman  L.  Hruska  (R-Nebr.),  Senator  Gurney,  and  former 
Attorney  General  Mitchell. 

In  the  last  analysis,  if  the  major  thrust  of  antitrust  is  thought  to  rest  on  the 
criminal  side  of  the  ledger,  it  may  well  be  that  the  courts  should  be  encouraged 
to  impose  longer  prison  sentences,  with  greater  frequency  upon  individual 
violators,  without  whose  acts  there  could  be  no  crimes. 

C.    REFORM    OF    EXPEDITING   ACT   RE   APPEALS 

Section  4  of  S.  782  amends  the  Expediting  Act.*^  In  essence,  the  proposed 
amendment  eliminates  direct  appeal  to  the  Supreme  Court  of  antitrust  civil 
actions  brought  by  the  Government  and  substitutes  intermediate  appellate 
review  of  all  such  cases  except  those  of  general  public  importance.  The  amend- 
ment further  authorizes  the  Government  to  appeal  to  the  courts  of  appeals  when 
a  district  court  denies  a  preliminary  injunction.  Appellate  decisions  on  inter- 
locutory appeals  are  subject  to  Supreme  Court  review  upon  grant  of  a  writ  of 
certiorari.  Finally,  section  4  eliminates  three-judge  district  court  panels  in 
civil  actions  brought  by  the  Government  under  the  Sherman  Act,  Clayton  Act 
or  certain  .'sections  of  the  Interstate  Commerce  Act. 

Reform  of  the  Expediting  Act  has  been  the  subject  of  much  study,  review  and 
comment  in  recent  years.  In  1963  the  Supreme  Court,  speaking  through  Mr. 
Justice  Clark,  criticized  that  portion  of  the  Expediting  Act  providing  for  direct 
appeal  to  the  Supreme  Court  from  the  trial  courts  in  Government  civil  antitrust 
actions,  observing  that,  "Direct  appeals  not  only  place  a  great  burden  on  the 
[Supreme]  Court  but  also  deprive  us  of  the  valuable  assistance  of  the  Court 
of  Appeals."  ^" 

Responding  to  the  Supreme  Court's  complaint,  the  Attorney  General  in  1963 
proposed  legislation  establishing  the  courts  of  appeals  as  the  normal  appellate 
channel  for  Government  civil  cases  unless  the  case  were  of  general  public  im- 


"Act  of  Fpbruarv  11.   1903,  .32  Stat.  823   (1903),  as  amended,  15  U.S.C.   §28   (1972)  ; 
49  U.S.C.  §  44   (1972). 

*2  United  States  v.  Singer  Manufacturing  Co.,  374  U.S.  175,  n.  1,  (1963). 
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portance.*^  In  the  same  year,  the  American  Bar  Association,  upon  the  recom- 
mendation of  the  Section  on  Antitrust  Law,  supported  a  rival  bill"  which  re- 
stored the  courts  of  appeals  as  the  normal  appellate  channel  but  emphasized  that 
expedited  certiorari  procedure  was  available.  Later  that  year,  the  Judicial  Con- 
ference disapproved  the  ABA-sponsored  bill  and  approved  the  Justice  Depart- 
ment's measure  with  an  amendment  eliminating  the  right  of  the  Attorney  Gen- 
eral to  file  a  certificate  without  obtaining  leave  of  court^  The  ABA  position  on 
amendments  to  the  Expediting  Act  is  summarized  well  in  Hon.  Richard  W.  Mc- 
Laren's "Report  From  The  House  Of  Delegates  On  Proposals  ...  To  Amend  The 
Expediting  Act".  A  copy  of  this  report  is  attached  hereto  for  the  information  of 
the  Council. 

Since  1963,  numerous  other  bills  designed  to  replace  direct  Supreme  Court  re- 
view of  Government  antitrust  actions  with  appellate  review  have  been 
introduced." 

In  the  91st  Congress,  a  bill  amending  the  Expediting  Act  along  the  lines  en- 
visaged in  the  Tunney  bill  passed  both  the  House"  and  the  Senate.**  In  hear- 
ings "  on  those  bills,  the  Justice  Department  endorsed  each  of  the  proposals  now 
contained  in  the  Tunney  bill.* 

The  language  contained  in  Section  4  of  S.  782  is  nearly  identical  with  the  lan- 
guage of  H.R.  12807.  which  passed  both  Houses  of  Congress  in  1970,  but  failed 
to  be  reported  from  a  conference  committee.  For  the  information  of  Council,  at- 
tached hereto  is  the  text  of  H.R.  12807  as  well  as  the  Senate  rejwrt  on  the  bill.^^ 

In  the  past,  one  of  the  staunchest  congressional  foes  ^"  to  amendment  of  the 
Expediting  Act  has  been  former  Congressman  Emmanuel  Celler  ( D-N. Y. ) .  Since 
Mr.  Celler  was  defeated  in  his  1972  bid  for  renomination  by  the  Democratic 
Party,  he  is  no  longer  chairman  of  the  House  Committee  on  Judiciary,  the  body 
which  reviews  bills  pertaining  to  the  Expediting  Act.  With  Mr.  Celler  absent 
from  the  legislative  arena,  perhaps  the  prospects  may  be  brighter  for  actual  enact- 
ment of  a  reform  of  the  Expediting  Act. 

This  report  does  not  attempt  to  repeat  the  pros  and  cons  regarding  reform 
of  the  Expediting  Act.  Those  argimients  are  fully  presented  in  the  texts  of  the 
documents  cited  in  footnotes  51  and  52  of  this  report.  At  this  juncture,  suffice 
it  to  say  that  the  stage  appears  to  be  ready  for  Congress  to  enact  much-desired 
reforms  of  the  Expediting  Act.  The  Council  and  the  American  Bar  Association 
should  be  well  aware  of  the  opportunity  and  challenge  at  hand. 

Part  III — Observations  and  Recommendations 

The  following  are  observations  and  recommendations  concerning  the  three 
major  sections  of  S.  782. 

A.    CONSENT   DECREES 

Informed  citizen  comment  on  antitrust  con.sent  judgments  is  welcomed  under 
present  procedures.  Informal  methods  for  obtaining  such  observations  without 

"  S.  1892,  88th  Cong.,  1st  sess.  (1963). 

"  S.  1811,  88th  Cong.,  1st  sess.  (1963). 

*5  2.5  A.B.A.  Antitrust  Section  249  (1964). 

«See,  e.g.,  H.R.  12790,  91st  Cong.,  1st  sess.  (1970)  :  S.  2612,  91st  Cong.,  1st  sess.  (1970)  : 
S.  1566,  91st  Cong.,  1st  sess.  (1969)  ;  H.R.  16810,  90th  Cong.,  2d  sess.  (1968)  :  S.  2721, 
90th  Cong.,  1st  sess.  (1967)  ;  and  S.  2806,  2807,  2808,  2809,  2810,  2811  and  2812,  90th 
Cong.,  1st  sess.   (1967). 

*"  On  May  19,  1970,  Subcommittee  No.  5  of  the  House  Committee  on  Judiciarv  approved 
H.R.  12807,  which  was  reported  on  May  27,  1970  (H.R.  Rept.  No.  91-1129).  H.R.  12807 
passed  the  House  on  July  6,  1970.  The  House  appointed  conferees  on  November  19,  1970. 

*«  On  May  19,  1970,  the  Subcommittee  on  Antitrust  and  Monopoly  of  the  Senate  Com- 
mittee on  the  Judiciary  approved  H.R.  12807.  H.R.  12807,  which  was  reported  on  Septem- 
ber 21,  1970  (S.  Rept.  No.  91-1214),  passed  the  Senate  on  September  2.5,  1970.  The  Senate 
appointed  conferees  on  December  8,  1970. 

*»  Hearings  on  S.  2721  and  S.  2806-2812  Before  the  Subcommittee  on  Antitrust  and 
Monopoly  of  the  Senate  Committee  on  the  Judiciary.  90th  Cong.,  2d  sess.   (April  ). 

■■»118  Cong.  Rec.  S.  15556  (daily  ed.  Sept.  21,  1972)    (remarks  of  Senator  Tunney). 

^1  For  further  comment  on  amending  the  Expediting  Act,  see,  McLaren,  Recent  Cases, 
Current  Enforcement  Vietcs,  and  Possible  New  Antitrust  Legislation,  38  A.B.A.  Antitrust 
L.J.  211,  213  (1969)  ;  Behind  The  Scenes  With  Congressional  Committees,  38  A.B.A.  Anti- 
trust L.J.  226,  250-1  (1969)  ;  Arnold,  7';fe  Snpreme  Court  and  the  Antitrust  Latcs  1953-67, 
34  A.B.A.  Antitrust  L.J.  2,  10-17  (1967)  :  Panel  Discussion,  34  A.B.A.  Antitrust  L.J.  51, 
77-81  (1967)  :  note,  The  Antitrust  Expediting  Act — A  Critical  Reappraisal,  63  Mich.  L. 
Rev.  1240  (1965)  ;  and  Gesell,  A  Much  Needed  Reform — Repeal  The  Expediting  Act  For 
Antitrust  Cases,  1961  Antitrust  L.  Sum.  98  (1961). 

°2  See,  Celler,  Cose  in  Support  of  Application  of  the  Expediting  Act  to  Antitrust  Suits, 
14  DePaul  L.  Rev.  29  (1964). 
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"overloading"  the  machinery  are  usually  available  to  the  Justice  Department 
and  the  courts.  The  current  practice  of  the  Justice  Department  to  file  consent 
decrees  30  days  before  entry,  to  issue  press  releases  announcing  such  agreements 
and  to  seek  informed,  non-party  comment  strikes  a  fair  balance. 

Citizen  participation  in  general  governmental  processes  is  a  worthy  goal,  but 
the  highly  complex  and  specialized  field  of  antitrust  settlements  is  scarcely  an 
area  for  prolonged  or  deeply  engaged  lay  participation.  Throughout  Govern- 
ment antitrust  litigation,  both  plaintiff  and  defendant  are  normally  represented 
by  expert  counsel  who  are  vigorou.--,  effective  representatives  for  their  respec- 
tive sides.  When  these  counsel  decide  to  .settle  an  antitrust  action  by  a  consent 
decree,  they  do  so  only  after  the  most  serious  and  intensive  assessments  and 
negotiations.  The  procedures  and  outsider  participation  proposed  by  the  Tunney 
bill  in  the  consent  decree  section  of  S.  782  come  into  play  only  after  a  consent 
decree  has  been  fashioned  through  deliberate  and  intensive  negotiations.  Little 
justification  has  been  shown  to  demonstrate  the  need  for  burdening  govern- 
mental enforcement  oflScials  with  the  preparation  of  the  mandatory  public  im- 
pact statements  as  well  as  reponses  to  comments.  Reported  cases  indicate,  how- 
ever, that  the  present  procedures  work  quite  well.  Yet  the  bill  simply  assumes 
that  the  present  Justice  Department  practice  of  filing  decrees  for  comment 
for  30  days  before  entry  is  inadequate  and  needs  to  be  remedied  by  a  new, 
-mechanized,  procedural  labyrinth. 

The  broad  intervention  and  non-party  participation  provisions  of  the  bill 
should  be  closely  scrutinized.  Since  they  single  out  for  scrutinizing  review  pro- 
posed settlements  of  Government  antitrust  cases  only,  they  tend  to  build  into 
the  law  a  new  policy  placing  antitrust  consent  decrees  in  a  disfavored  position. 

The  havoc  which  would  be  created  by  large-scale  public  participation,  of  course, 
is  not  subject  to  precise  measurement,  but  it  would  be  considerable.  It  would  work 
directly  against  the  policy  ingrained  in  the  law  strongly  favoring  settlements 
negotiated  by  lawyers  for  both  sides. 

Meanwhile,  any  person  injured  by  an  antitrust  violation  retains  the  powerful 
treble  damage  weapon,  often  augmented  by  the  threat  of  a  class  action.  Here  is 
another  factor  militating  against  outside  participation  in  the  settlement  of  Gov- 
ernment antitrust  suits. 

On  the  basis  of  the  foregoing  considerations,  it  is  therefore  recommended 
that  the  provisions  of  Section  2  of  S.  782  be  formally  opposed  and  that  the 
recommendation  be  made  that  Congress  not  pass  such  legislative  proposal. 

B.     CRIMINAL    PENALTIES 

With  regard  to  the  increased  monetary  penalties  envisaged  under  Section  3  of 
S.  782,  it  is  observed  that  an  increase  of  corporate  fines  from  $50,000  to  $500,000 
might  tend  to  cause  top  corporate  management  to  pay  greater  heed  to  antitrust 
compliance  by  middle  corporate  management.  Consistent  with  the  position  pre- 
viously taken  by  the  Section  of  Antitrust  Law,  it  is  recommended  that  this  por- 
tion of  the  proposal  be  supported. 

On  the  other  hand,  it  is  recommended  that  the  maximum  fine  to  be  imposed 
upon  individuals  remain  at  $50,000.  The  most  effective  deterrent  on  the  mis- 
demeanor side  of  antitrust  law  may  be  the  fact  of  indictment  itself  and  the 
possibility  of  prison  sentence  imposed  upon  an  actual  individual  causing  the  in- 
fraction. It  seems  unlikely  that  monetary  fines  ever  will  have  the  same  deterrent 
effect  as  imprisonment. 

C.     EXPEDITING     ACT     REFORM 

In  practice,  the  requirement  that  three  judges  sit  on  a  panel  to  hear  antitrust 
cases  brought  by  the  Government  has  resulted  in  great  burdens  on  the  judiciary, 
and  judicial  talents  and  time  have  been  wasted  when  three  judges  must  sit  to  do 
the  job  which  one  alone  could  perform  adequately. 

Nearly  uniform  comment  has  supported  reform  of  the  Expediting  Act  so  that 
appeals  "from  district  courts  in  cases  brought  by  the  United  States  for  equitable 
relief  shall  be  to  the  courts  of  appeal  rather  than  directly  to  the  United  States 
Supreme  Court.  Further,  nearly  unanimous  support  is  found  for  the  proijosition 
that  appeals  from  final  judgments  in  such  cases  may  be  direct  to  the  Supreme 
Court  if  it  is  determined  that  the  case  is  of  general  public  importance. 

In  view  of  the  overwhelming  commentary  favoring  reform  of  the  Expediting 
Act  as  well  as  the  1963  American  Bar  Association's  resolution  on  the  proposal,  it 
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is  recommended  that  the  general  goals  contained  in  Section  4  of  S.  782  be  sup- 
ported and  that  steps  be  taken  to  insure  that  reform  of  the  Exi>editing  Act  be 
enacted  by  the  Congress  of  the  United  States. 

Appendix   "a" 

On  February  20,  1973.  after  a  thorough  review  and  discussion  upon  the  fore- 
going report,  the  Council  of  the  Section  of  Antitrust  Law  unanimously*  adopted 
the  following  resolution  concerning  S.  782  : 

Resolved :  That  the  Section  of  Antitrust  Law  of  the  American  Bar  Association 
opposes  the  enactment  of  that  part  of  the  proposed  "Antitrust  Procedures  and 
Penalties  Act'"  (S.  782)  which  would  substantially  alter  antitrust  consent  judg- 
ment procedures  ;  and  that  among  the  reasons  why  the  proposed  legislation  should 
not  be  enacted  are  the  following  : 

1.  It  fails  to  recognize  that,  in  fact,  present  Justice  Department  procedures 
(Title  28  Code  of  Federal  Regulations,  Part  50.1)  for  the  settlement  of  civil 
antitrust  cases  provide  for  widespread  notice  to  the  public,  invite  the  views  of 
interested  persons,  and  provide  for  court  hearings  for  the  fair  development  of 
the  issues  on  whether  or  not  consent  decrees  should  be  entered,  without  the  waste- 
ful procedures  inherent  in  the  proposed  legislation  ; 

2.  It  would  be  harmful  as  tending  to  encumber  and  complicate  the  procedures 
for  negotiation  and  entry  of  antitrust  consent  decrees,  which  con.stitute  the 
great  bulk  of  civil  antitrust  enforcement  by  the  Government ; 

3.  It  would  have  a  chilling  effect  upon  the  ability  of  the  Government  to  obtain 
antitrust  con.sent  decrees,  resulting  in  an  unfortunate  curtailment  in  this  method 
of  effectively  terminating  litigation  ; 

4.  It  would  create  ambiguous  and  difficult  situations  respecting  the  status  of 
third  persons  attempting  to  intervene  in  antitrust  settlements. 

Further  resolved:  That  the  Section  of  Antitrust  Law  of  the  American  Bar 
Association  supports  enactment  of  that  part  of  the  bill  increasing  the  maximum 
monetary  limit  to  $500,000  for  criminal  penalties  for  certain  antitrust  violations 
by  corjKjrations,  but  opposes  increased  penalty  limits  for  individuals. 

And  fttrther  resolved:  That,  in  line  with  the  Section's  action  on  previous 
occasions,  the  Section  of  Antitrust  Law  of  the  American  Bar  Association  sup- 
ports that  part  of  the  bill  amending  the  Expediting  Act. 

[S.  782,  93d  Cong.,  1st  sess.] 
A  BILL  To  amend  the  antitrust  laws  of  the  United  States,  and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Antitrust 
Procedures  and  Penalties  Act". 

CONSENT   DECREE   PROCEDURES 

Sec.  2.  Section  5  of  the  Act  entitled  "An  Act  to  supplement  existing  laws  against 
unlawful  restraints  and  monopolies,  and  for  other  purposes",  approved  Octo- 
ber 15,  1914  (38  Stat.  730;  15  U.S.C.  16),  is  amended  by  redesignating  subsection 
(b)  as  (h)  and  by  inserting  after  subsection  (a)  the  following: 

"(b)  Any  consent  judgment  proposed  by  the  United  States  for  entry  in  any 
civil  or  criminal  proceeding  brought  by  or  on  behalf  of  the  United  States  under 
the  antitru.st  laws  shall  be  filed  wtih  the  district  court  before  which  that  pro- 
ceeding is  pending  and  published  in  the  Federal  Register  at  least  sixty  days  prior 
to  the  effective  date  of  such  decree.  Simultaneously  with  the  filing  of  the  pro- 
posed consent  judgment,  unless  otherwise  instructed  by  the  court,  the  United 
States  shall  file  with  the  district  court,  cause  to  be  published  in  the  Federal  Regis- 
ter and  thereafter  furnish  to  any  person  upon  request  a  public  impact  statement 
which  shall  recite — 

"  ( 1 )  the  nature  and  purpose  of  the  proceeding : 

"(2)   a  description  of  the  practices  or  events  giving  rise  to  the  alleged 
violation  of  the  antitrust  laws : 

"(3)    an   explanation   of   the   proi)o.sed   judgment,   relief   to  be   obtained 
thereby,  and  the  anticipated  effects  on  competition  of  that  relief,  including 


*  Miles  Kirkpatrick  abstained. 
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an  explanation  of  any  unusual  circumstances  giving  rise  to  the  proposed 
judgment  or  any  provision  contained  therein  ; 

"(4)  the  remedies  available  to  potential  private  plaintiffs  damaged  by  the 
alleged  violation  in  the  event  that  the  proposed  judgment  is  entered ; 

"(5)  a  description  of  the  procedures  available  for  modification  of  the  pro- 
posed judgment ; 

"(6)  a  description  and  evaluation  of  alternatives  to  the  proposed  judgment 
and  the  anticipated  effects  on  competition  of  such  alternatives. 
"(c)  During  the  sixty-day  period  provided  above,  and  such  additional  time  as 
the  United  States  may  request  and  the  court  may  grant,  the  United  States  shall 
receive  and  consider  any  written  comments  relating  to  the  proposed  consent 
judgment.  The  Attorney  General  or  his  designate  shall  establish  procedures  to 
carry  out  the  provisions  of  this  subsection,  but  the  sixty-day  time  period  set  forth 
herein  shall  not  be  shortened  except  by  order  of  the  district  court  upon  a  showing 
that  extraordinary  circumstances  require  such  shortening  and  that  such  shorten- 
ing of  the  time  period  is  not  adverse  to  the  public  interest.  At  the  close  of  the 
period  during  which  such  comments  may  be  received,  the  United  States  shall 
file  with  the  district  court  and  cause  to  be  published  in  the  Federal  Register  a 
response  to  such  comments. 

"(d)  Before  entering  any  consent  judgment  proposed  by  the  United  States 
under  this  section,  the  court  shall  determine  that  entry  of  that  judgment  is  in 
the  public  interest.  For  the  purpose  of  this  determination,  the  court  shall 
consider — 

"(1)  the  public  impact  of  the  judgment,  including  termination  of  alleged 
violation,  provisions  for  enforcement  and  modification,  duration  of  relief 
sought,  anticipated  effects  of  alternative  remedies,  and  any  other  considera- 
tions bearing  upon  the  adequacy  of  the  judgment ; 

"(2)  the  public  impact  of  entry  of  the  judgment  upon  the  public  generally 
and  individuals  alleging  specific  injury  from  the  violations  set  forth  in 
the  complaint,  including  consideration  of  the  public  benefit  to  be  derived 
from  a  determination  of  the  issues  at  trial. 
"(e)  In  making  its  determination  under  subsection  (d),  the  court  may — 
"(1)  take  testimony  of  Government  officials  or  experts  or  such  other 
expert  witnesses,  upon  motion  of  any  party  or  participant  or  upon  its  own 
motion,  as  the  court  may  deem  appropriate ; 

"(2)  appoint  a  special  master,  pursuant  to  rule  53  of  the  Federal  Rules 
of  Civil  Procedure,  and  such  outside  consultants  or  expert  witnesses  as  the 
court  may  deem  appropriate ;  and  request  and  obtain  the  views,  evaluations, 
or  advice  of  any  individual  group  or  agency  of  government  with  respect  to 
any  aspect  of  the  proposed  judgment  of  the  effect  thereof  in  such  manner 
as  the  court  deems  appropriate ; 

"(3)  authorize  full  or  limited  participation  in  proceedings  before  the 
court  by  interested  persons  or  agencies,  including  appearance  amicus  curiae, 
intervention  as  a  party  pursuant  to  rule  24  of  the  Federal  Rules  of  Civil 
Procedure,  examination  of  witnesses  or  documentary  materials,  or  partic- 
ipation in  any  other  manner  and  extent  which  serves  the  public  interest  as 
the  court  may  deem  appropriate ; 

"(4)  review  any  comments  or  objections  concerning  the  proposed  judg- 
ment filed  with  the  United  States  under  subsection  (c)*and  the  response 
of  the  United  States  to  such  comments  or  objections ; 

"(5)  take  such  other  action  in  the  public  interest  as  the  court  may  deem 
appropriate. 
"(f)  Not  later  than  ten  days  following  the  filing  of  any  proposed  consent  judg- 
ment under  subsection  (b),  each  defendant  shall  file  with  the  district  court  a  de- 
scription of  any  and  all  written  or  oral  communications  by  or  on  behalf  of  such 
defandant,  including  any  officer,  director,  employee,  or  agent  thereof,  or  other 
person  except  counsel  of  record,  with  any  officer  or  employee  of  the  United  States 
concerning  or  relevant  to  the  proposed  consent  judgment.  Prior  to  the  entry  of 
any  consent  judgment  pursuant  to  the  antitrust  laws,  each  defendant  shall  certify 
to  the  district  court  that  the  requirements  of  this  section  have  been  complied  with 
and  that  such  filing  is  a  true  and  complete  description  of  such  communications. 
"(g)  Proceedings  before  the  district  court  under  subsections  (d)  and  (e),  and 
public  impact  statements  filed  imder  subsection  (b)  hereof,  shall  not  be  admis- 
sible against  any  defendant  in  any  action  or  proceeding  brought  by  any  other 
party  against  such  defendant  under  the  antitrust  laws  or  by  the  United  States 
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under  section  4A  of  this  Act  nor  constitute  a  basis  for  the  introduction  of  the 
consent  judgment  as  prima  facie  evidence  against  such  defendant  in  any  such 
action  or  proceeding." 

PENALTIES 

Sec.  3.  Sections  1,  2,  and  3  of  the  Act  entitled  "An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies",  approved  July  2,  1890 
(26  Stat.  209;  15  U.S.C.  1,  2,  and  3)  are  each  amended  by  striking  out  "fifty 
thousand  dollars"  and  inserting  "five  hundred  thousand  dollars  if  a  corporation, 
or,  if  any  other  person,  one  hundred  thousand  dollars". 

EXPEDITING    ACT    REVISIONS 

Sec.  4.  Section  1  of  the  Act  of  February  11,  1903  (32  Stat.  823),  as  amended 
(15  U.S.C.  28 ;  49  U.S.C.  44),  commonly  known  as  the  Expediting  Act,  is  amended 
to  read  as  follows  : 

"Section  1.  In  any  civil  action  brought  in  any  district  court  of  the  United 
States  under  the  Act  entitled  'An  Act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies",  approved  July  2.  1890,  or  any  other  Acts 
having  like  purpose  that  have  been  or  hereafter  may  be  enacted,  wherein  the 
United  States  is  plaintiff  and  equitable  relief  is  sought,  the  Attorney  General 
may  file  \\'ith  the  court,  prior  to  the  entry  of  final  judgment,  a  certificate  that, 
in  his  opinion,  the  case  is  of  a  general  public  importance.  Upon  filing  of  such 
certificate,  it  shall  be  the  duty  of  the  judge  designated  to  hear  and  determine  the 
case,  or  the  chief  judge  of  the  district  court  if  no  judge  has  as  yet  been  desig- 
nated, to  assign  the  case  for  hearing  at  the  earliest  practicable  date  and  to  cause 
the  case  to  be  in  every  way  expedited." 

Sec.  5.  Section  2  of  that  Act  (15  U.S.C.  29;  49  U.S.C.  45)  is  amended  to  read 
as  follows : 

"(a)  Except  as  otherwise  expressly  provided  by  this  section,  in  every  civil 
action  brought  in  any  district  court  of  the  United  States  under  the  Act  entitled 
'An  Act  to  protect  trade  and  commerce  against  unlawful  restraints  and  monop- 
olies', approved  July  2,  1890,  or  any  other  Acts  having  like  purpose  that  have 
been  or  hereafter  may  be  enacted,  in  which  the  United  States  is  the  complainant 
and  equitable  relief  is  sought,  any  appeal  from  a  final  judgment  entered  in  any 
such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to  sections  1291 
and  2107  of  title  28  of  the  United  States  Code.  Any  appeal  from  an  interlocutory 
order  entered  in  any  such  action  shall  be  taken  to  the  court  of  appeals  pursuant 
to  sections  1292(a)  (1)  and  2107  of  title  28  of  the  United  States  Code  but  not 
otherwise.  Any  judgment  entered  by  the  court  of  appeals  in  any  such  action 
shall  be  subject  to  revew  by  the  Supreme  Court  ui>on  a  writ  of  certiorari  as 
provided  in  section  12.54(1)  of  title  28  of  the  United  States  Code. 

"(b)  An  appeal  from  a  final  judgment  pursuant  to  subsection  (a)  shall  lie 
directly  to  the  Supreme  Court  if — 

"(1)  upon  application  of  a  party  filed  within  five  days  of  the  filing  of  a 
notice  of  appeal,  the  district  judge  who  adjudicated  the  case  enters  an  order 
stating  that  immediate  consideration  of  the  appeal  by  the  Supreme  Court  is 
of  general  public  importance  in  the  Administration  of  justice ;  or 

"(2)  the  Attorney  General  files  in  the  district  court  a  certificate  stating 
that  immediate  consideration  of  the  appeal  by  the  Supreme  Court  is  of  general 
public  importance  in  the  administration  of  justice ;  or 

"(3)  the  district  judge  who  adjudicated  the  case,  sua  sponte,  enters  an 
order  stating  that  immediate  consideration  of  the  appeal  by  the  Supreme 
Court  is  of  general  public  importance  in  the  administration  of  justice. 
A  court  order  pursuant  to  (1)  or  (3)  or  a  certificate  pursuant  to  (2)  must  be  filed 
within  fifteen  days  after  the  filing  of  a  notice  of  appeal.  When  such  an  order  or 
certificate  is  filed,  the  appeal  and  any  cross  appeal  shall  be  docketed  in  the  time 
and  manner  prescribed  by  the  rules  of  the  Supreme  Court.  That  Court  shall  there- 
upon either  (1)  dispose  of  the  appeal  and  any  cross  appeal  in  the  same  manner 
as  any  other  direct  appeal  authorized  by  law,  or  (2)  in  its  discretion,  deny  the 
direct  appeal  and  remand  the  case  to  the  court  of  appeals,  which  shall  then  have 
jurisdiction  to  hear  and  determine  the  same  as  if  the  appeal  and  any  cross  appeal 
therein  had  l>een  docketed  in  the  court  of  appeals  in  the  first  instance  pursuant  to 
subsection  (a)." 

Sec.  6.  (a)  Section  401(d)  of  the  Communications  Act  of  1934  (47  U.S.C. 
401(d))  is  repealed. 
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(b)  The  proviso  in  section  3  of  the  Act  of  February  19,  1903,  as  amended  (32 
Stat.  848,  849;  49  U.S.C.  43),  is  repealed  and  the  colon  preceding  it  is  changed 
to  a  period. 

Sec.  7.  The  amendment  made  by  section  2  of  this  Act  shall  not  apply  to  an  action 
in  which  a  notice  of  appeal  to  the  Supreme  Court  has  been  filed  on  or  before  the 
fifteenth  day  following  the  date  of  enactment  of  this  Act.  Appeal  in  any  such 
action  shall  be  taken  pursuant  to  the  provisions  of  section  2  of  the  Act  of  Feb- 
ruary 11,  1903  (32  Stat.  823),  as  amended  (15  U.S.C.  29;  49  U.S.C.  45)  which 
were  in  effect  on  the  day  preceding  the  date  of  enactment  of  this  Act. 


[From  the  Congressional  Record,  Feb.  6,  1973] 
Senate 

By  Mr.  Tunney  (for  himself  and  Mr.  Gurnet)  : 
S.  782.  A  bill  to  amend  the  antitrust  laws  of  the  United  States,  and  for  other 
purposes.  Referred  to  the  Committee  on  the  Judiciary. 

THE   ANTITRUST   PROCEDURES   AND   PENALTIES   ACT 

Mr.  TuNNEY.  Mr.  President,  on  behalf  of  the  distinguished  Senator  from 
Florida  (Mr.  Gurney)  and  myself,  I  am  pleased  to  introduce  S.  782,  the  Antitrust 
Procedures  and  Penalties  Act.  Senator  GuRNETi'  and  I  introduced  this  legislation 
last  session,  as  S.  4014,  but  it  was  introduced  so  late  in  the  ses.sion  that  it  was 
impractical  for  the  Antitrust  and  Monopoly  Legislation  Subcommittee  to  hold 
hearings  on  it. 

Accordingly  we  are  introducing  the  legislation  early  in  this  session  with  a 
view  toward  hearings  which  will  be  held  on  March  14,  15.  and  16,  1973. 

Because  I  described  the  legislation  fully  when  we  introduced  it  on  Septem- 
ber 21,  1972,  I  ask  unanimous  consent  that,  in  lieu  of  an  additional  statement  at 
this  time,  a  copy  of  the  bill,  a  section-by-section  analysis,  and  my  introductory 
remarks  of  last  September,  be  printed  at  this  point  in  the  Record. 

There  being  no  objection,  the  material  was  ordered  to  be  printed  in  the  Record, 
as  follows : 

S.     782 

Be  it  enacted  by  the  Seriate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  this  Act  may  be  cited  as  the  "Antitrust 
Procedures  and  Penalties  Act." 

CONSENT    decree    PROCEDURES 

Sec.  2.  Section  5  of  the  Act  entitled  "An  Act  to  Supplement  Existing  Laws 
Against  Unlawful  Restraints  and  Monopolies,  and  for  Other  Purposes",  approved 
October  15,  1914  (38  Stat.  730:  15  U.S.C.  16)  is  amended  by  redesignating  sub- 
section (b)  as  (h)  and  by  inserting  after  subsection  (a)  the  following  : 

"(b)  Any  consent  judgment  proposed  by  the  United  States  for  entry  in  any 
civil  or  criminal  proceeding  brought  by  or  on  behalf  of  the  United  States  under 
the  antitrust  laws  shall  be  filed  with  the  district  court  before  which  that  proceed- 
ing is  pending  and  publi-shed  in  the  Federal  Register  at  least  60  days  prior  to  the 
effective  date  of  such  decree.  Simultaneously  with  the  filing  of  the  proposed  con- 
sent judgment,  imless  otherwise  instructed  by  the  court,  the  L'nited  States  shall 
file  with  the  district  court,  cause  to  be  published  in  the  Federal  Register  and 
thereafter  furnish  to  any  person  upon  request  a  public  imi>act  statement  which 
shall  recite : 

"  ( 1 )   the  nature  and  purpose  of  the  proceeding ; 

"(2)  a  description  of  the  practices  or  events  giving  rise  to  the  alleged  viola- 
tion of  the  antitrust  laws  ; 

"(3)  an  explanation  of  the  proposed  judgment,  relief  to  be  obtained  thereby, 
and  the  anticipated  effects  on  competition  of  that  relief,  including  an  explanation 
of  any  unusual  circumstances  giving  rise  to  the  proposed  judgment  or  any  pro- 
vision contained  therein ; 

"(4)  the  remedies  available  to  potential  private  plaintiffs  damaged  by  the 
alleged  violation  in  the  event  that  the  proposed  judgment  is  entered  ; 
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"(5)  a  description  of  the  procedures  available  for  modification  of  the  proposed 
judgment ; 

"(6)  a  description  and  evaluation  of  alternatives  to  the  proposed  judgment 
and  the  anticipated  effects  on  competition  of  such  alternatives. 

"(c)  During  the  60-day  period  provided  above,  and  such  additional  time  as  the 
United  States  may  request  and  the  court  may  grant,  the  United  States  shall 
receive  and  consider  any  written  comments  relating  to  the  proposed  consent 
judgment.  The  Attorney  General  or  his  designate  shall  establish  procedures  to 
carry  out  the  provisions  of  this  subsection,  but  the  60-day  time  period  set  forth 
herein  shall  not  be  shortened  except  by  order  of  the  district  court  upon  a  showing 
that  extraordinary  circumstances  require  such  shortening  and  that  such  short- 
enings of  the  time  period  is  not  adverse  to  the  public  interest.  At  the  close  of 
the  period  during  which  such  comments  may  be  received,  the  United  States 
shall  file  with  the  district  court  and  cause  to  be  published  in  the  Federal  Register 
a  response  to  such  comments. 

"(d)  Before  entering  any  consent  judgment  proposed  by  the  United  States 
under  this  .section,  the  court  shall  determine  that  entry  of  that  judgment  is  in  the 
public  interest.  For  the  purpose  of  this  determination,  the  court  shall  consider : 

"(1)  the  public  impact  of  the  judgment,  including  termination  of  alleged  viola- 
tion, provisions  for  enforcement  and  modification,  duration  of  relief  sought, 
anticipated  effects  of  alternative  remedies,  and  any  other  considerations  bearing 
upon  the  adequacy  the  judgment ; 

"(2)  the  public  impact  of  entry  of  the  judgment  upon  the  public  generally 
and  individuals  alleging  specific  injury  from  the  violations  set  forth  in  the  com- 
plaint, including  consideration  of  the  public  benefits  to  be  derived  from  a  determi- 
nation of  the  issues  at  trial. 

"(e)  In  making  its  determination  under  subsection  (d),  the  court  may — 

"(1)  take  testimony  of  Government  officials  or  experts  or  such  other  expert 
witnesses,  upon  motion  of  any  party  or  participants  or  upon  its  own  motion,  as 
the  court  may  deem  appropriate ; 

"(2)  appoint  a  special  ma.ster,  pursuant  to  rule  53  of  the  Federal  Rules  of 
Civil  Procedure,  and  such  outside  con.sultants  or  expert  witnesses  as  the  court 
may  deem  appropriate ;  and  request  and  obtain  the  views,  evaluations,  or  ad- 
vice of  an  individual  group  or  agency  of  government  with  respect  to  any  aspect 
of  the  proposed  judgment  of  the  effect  thereof  in  such  manner  as  the  court  deems 
appropriate ; 

"(3)  authorize  full  or  limited  participation  in  proceedings  before  the  court 
by  interested  persons  or  agencies,  including  appearance  amicus  curiae,  inter- 
vention as  a  party  pursuant  to  rule  24  of  the  Federal  Rules  of  Civil  Procedure, 
examination  of  witnesses  or  documentary  materials,  or  participation  in  any 
other  manner  and  extent  which  serves  the  public  interest  as  the  court  may  deem 
appropriate; 

"(4)  review  any  comments  or  objections  concerning  the  proposed  judgment 
filed  with  the  United  States  under  subsection  (c)  and  the  response  of  the 
United  States  to  such  comments  or  objections  ; 

"(5)  take  such  other  action  in  the  public  intere.st  as  the  court  may  deem 
appropriate. 

"(f)  Not  later  than  10  days  following  the  filing  of  any  proposed  consent 
judgment  under  subsection  (b),  each  defendant  shall  file  with  the  district  court 
a  description  of  any  and  all  written  or  oral  communication  by  or  on  behalf 
of  such  defendant,  including  any  officer,  director,  employee,  or  agent  thereof, 
or  other  person  except  counsel  of  record,  with  any  officer  or  employee  of  the 
United  States  concerning  or  relevant  to  the  proposed  consent  judgment. 

Prior  to  the  entry  of  any  consent  judgment  pur.«uant  to  the  antitrust  laws, 
each  defendant  shall  certify  to  the  district  court  that  the  requirements  of  this 
section  have  been  complied  with  and  that  such  filing  is  a  true  and  complete  de- 
scription of  such  such  communications. 

"(g)  Proceedings  before  the  district  court  under  subsections  (d)  and  (e), 
and  public  impact  statements  filed  under  subsection  (b)  hereof,  shall  not  be 
admissible  against  any  defendant  in  any  action  or  proceeding  brought  by  any 
other  party  against  such  defendant  under  the  antitrust  laws  or  by  the  United 
States  under  section  4A  of  this  Act  nor  constitute  a  basis  for  its  the  introduction 
of  the  consent  judgment  as  prima  facie  evidence  against  such  defendant  in  any 
such  action  or  proceeding." 
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PENALTIES 

Sec.  3.  Sections  1,  2,  and  3  of  the  Act  entitled  "An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monopolies",  approved  July  2,  1890 
(26  Stat.  209;  15  U.S.C  1,  2,  and  3)  are  each  amended  by  striking  out  "fifty 
thousand  dollars"  and  inserting  "five  hundred  thousand  dollars  if  a  corporation, 
or,  if  any  other  person,  one  hundred  thousand  dollars." 

EXPEDITING     ACT     REVISIONS 

Sec.  4.  Section  1  of  the  Act  of  February  11,  1903  (32  Stat.  823),  as  amended 
(15  U.S.C  28;  49  U.S.C.  44),  commonly  known  as  the  Exijediting  Act,  is  amended 
to  read  as  follows  : 

"Section  1.  In  any  civil  action  brought  in  any  district  court  of  the  United 
States  under  the  Act  entitled  'An  Act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,'  approved  July  2,  1890,  or  any  other  Acts 
having  like  purpose  that  have  been  or  hereafter  may  be  enacted,  wherein  the 
United  States  is  plaintiff  and  equitable  relief  is  sought,  the  Attorney  General 
may  file  with  the  court,  prior  to  the  entry  of  final  judgment,  a  certificate  that, 
in  his  opinion,  the  case  is  of  a  general  public  importance.  Upon  filing  of  such 
certificate,  it  shall  be  the  duty  of  the  judge  designated  to  hear  and  determine 
the  case,  or  the  chief  judge  of  the  district  court  if  no  judge  has  as  yet  been 
designated  to  assign  the  case  for  hearing  at  the  earliest  practicable  date  and 
to  cause  the  case  to  be  in  every  way  expedited." 

Sec.  5.  Section  2  of  that  Act  (15  U.S.C  29;  49  U.S.C.  45)  is  amended  to  read 
as  follows : 

"(a)  Except  as  otherwise  expressly  provided  by  this  section,  in  every  civil 
action  brought  in  any  district  court  of  the  United  States  under  the  Act  entitled 
'An  Act  to  protect  trade  and  commerce  against  unlawful  restraints  and  monopo- 
lies,' approved  July  2,  1890,  or  any  other  Acts  have  like  purpose  that  have  been 
or  hereafter  mav  be  enacted,  in  which  the  United  States  is  the  complainant 
and  equitable  relief  is  sought,  any  appeal  from  a  final  judgment  entered  in  any 
such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to  section  1291  and 
2107  of  title  28  of  the  United  States  Code.  Any  appeal  from  an  interlocutory  order 
entered  in  any  such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to 
sections  1292(a)  (1)  and  2107  of  title  28  of  the  United  States  Code  but  not  other- 
wise. Any  judgment  entered  by  the  court  of  appeals  in  any  such  action  shall  be 
subject  to  review  by  the  Supreme  Court  upon  a  writ  of  certiorari  as  provided 
in  section  1254(1)  of  title  28  of  the  United  States  Code. 

"(b)  An  appeal  from  a  final  judgment  pursuant  to  subsection  (a)  shall  lie 
directly  to  the  Supreme  Court  if : 

"(1)  upon  application  of  a  party  filed  within  five  days  of  the  filing  of  a  notice 
of  appeal,  the  district  judge  who  adjudicated  the  case  enters  an  order  stating 
that  immediate  consideration  of  the  appeal  by  the  Supreme  Court  is  of  general 
public  importance  in  the  Administration  of  justice ;  or 

"(2)  the  Attorney  General  files  in  the  district  court  a  certificate  stating  that 
immediate  consideration  of  the  appeal  by  the  Supreme  Court  is  of  general  public 
importance  in  the  administration  of  justice  ;  or 

"(3)  the  district  judge  who  adjudicated  the  case,  sua  sponte,  enters  an  order 
stating  that  immediate  consideration  of  the  appeal  by  the  Supreme  Court  is 
of  general  public  importance  in  the  administration  of  justice." 

"A  court  order  pursuant  to  (1)  or  (3)  or  a  certificate  pursuant  to  (2)  must  be 
filed  within  fifteen  days  after  the  filing  of  a  notice  of  appeal.  When  such  an  order 
or  certificate  is  filed,  the  appeal  and  any  cross  appeal  shall  be  docketed  in  the 
time  and  manner  prescribed  by  the  rules  of  the  Supreme  Court.  That  Court  shall 
thereupon  either  (1)  dispose  of  the  appeal  and  any  cross  appeal  in  the  same  man- 
ner as  any  other  direct  appeal  authorized  by  law,  or  (2)  in  its  discretion,  deny 
the  direct  appeal  and  remand  the  case  to  the  court  of  appeals,  which  shall  then 
have  jurisdiction  to  hear  and  determine  the  same  as  if  the  appeal  and  any  cross 
appeal  therein  had  been  docketed  in  the  court  of  appeals  in  the  first  instance 
pursuant  to  subsection  (a)." 

Sec.  6.   (a)   Section  401(d)  of  the  Communications  Act  of  1934  (47  U.S.C.  401 

(d))  is  repealed.  ^  ,._, 

(b)  The  proviso  in  section  3  of  the  Act  of  February  19,  1903,  as  amended  (32 
Stat.  848,  849;  49  U.S.C.  43),  is  repealed  and  the  colon  preceding  it  is  changed 
to  a  period. 
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Sec.  7.  The  amendment  made  by  section  2  of  this  Act  shall  not  apply  to  an 
action  in  which  a  notice  of  appeal  to  the  Supreme  Court  has  been  filed  on  or  be- 
fore the  fifteenth  day  following  the  date  of  enactment  of  this  Act  Appeal  in  any 
such  action  shall  be  taken  pursuant  to  the  provisions  of  section  2  of  the  Act  of 
February  11,  1903  (32  Stat.  823),  as  amended  (15  U.S.C.  29;  49  U.S.C.  45)  which 
were  in  effect  on  the  day  preceding  the  date  of  enactment  of  this  Act. 


Antitrust  Procedtjbes  and  Penalties  Act — Section-bt- Section  Analysis 

Sec.  1.  Short  Title 

The  Act  may  be  cited  as  "The  Antitrust  Procedures  and  Penalties  Act." 

Sec.  2.  Consent  Decree  Procedures 

Section  2  adds  a  series  of  new  subsections  to  Section  5  of  the  Clayton  Act 
(15  use  §  16)  to  establish  procedures  governing  the  filing  and  entry  of  a  consent 
judgment  settling  a  civil  antitrust  suit  by  the  United  States.  These  new  subsec- 
tions, numbered  "(b)-(g)"  are  inserted  after  the  present  subsection  "(a)"  in 
Section  5  of  the  Clayton  Act. 

srrBSECTioN   (b) — PUBLIC  impact  statement 

This  subsection  provides  that  any  consent  decree  proposed  by  the  United  States 
must  be  filed  with  the  court  in  which  the  case  is  pending  and  simultaneously  pub- 
lished in  the  Federal  Register  at  least  50  days  prior  to  the  effective  date  of  the 
decree.  In  addition  the  Government  must  file  a  "public  impact  statement"  con- 
taining the  following : 

( 1 )   the  nature  and  purpose  of  the  proceeding ; 

The  description  of  the  practices  or  events  giving  rise  to  the  alleged  violation  of 
the  antitrust  laws ; 

(3)  an  explanation  of  the  proposed  judgment,  the  relief  to  be  obtained  thereby, 
the  anticipated  effects  on  competition  of  that  relief  and  an  explanation  of  any 
special  circumstances  giving  rise  to  the  propo.sed  judgment  or  any  provision  con- 
tained therein ; 

(4)  the  remedies  available  to  potential  private  plaintiffs  damaged  by  the  al- 
leged violation  in  the  event  that  the  judgment  is  entered  ; 

(5)  a  description  of  the  procedures  available  for  modification  of  the  judg- 
ment; 

(6)  a  description  and  evaluation  of  alternatives  to  the  proposed  judgment  and 
the  anticipated  effects  on  competition  of  such  alternatives. 

The  public  impact  statement  required  by  this  subsection  is  analogous  to  the  en- 
vironmental impact  statement  presently  required  from  governmental  agencies  by 
the  National  Environmental  Policy  Act. 

SUBSECTION     (C) PROCEDURES   FOR   PUBLIC   COMMENT   AND   DEPARTMENTAL  RESPONSE 

This  subsection  lengthens  the  present  30-day  public  comment  period  to  60  days. 
It  also  provides  that  the  sixty-day  period  may  be  shortened  by  order  of  court 
but  only  upon  a  showing  that  extraordinary  circumstances  require  it  and  that 
such  a  shortened  time  period  would  not  be  adverse  to  the  public  interest. 

An  additional  requirement  contained  in  this  subsection  is  a  filing  by  the  Justice 
Department  of  a  formal  response  to  comments  submitted  to  it  pursuant  to  this 
provision.  This  requirement  has  two  purposes :  first,  to  give  some  assurance  that 
public  comments  will  in  fact  be  considered  by  the  Department  when  received  ;  and 
second,  to  provide  additional  data  to  the  district  court  in  making  its  decision 
whether  to  enter  the  decree. 

SUBSECTION    (d) — ENTRY  OF  THE   DECREE 

This  subsection  establishes  the  general  criteria  by  which  the  court  should  de- 
termine whether  to  enter  a  particular  decree. 

The  mandate  is  phrased  first  in  general  terms:  Before  entering  any  consent 
judgment,  the  court  shall  determine  that  entry  of  that  judgment  is  in  the  public 
interest. 

In  addition,  however,  and  as  an  aid  to  the  court  in  making  its  independent  judg- 
ment, the  bill  provides  a  number  of  more  detailed  criteria  for  determination  of  the 
public's  interest.  Those  criteria  are  as  follows  : 
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(1)  the  public  impact  of  the  judgment,  including  termination  of  alleged  viola- 
tion, provisions  for  enforcement  and  modification,  duration  of  relief  sought,  an- 
ticipated effects  of  alternative  remedies,  and  any  other  considerations  bearing 
upon  the  adequacy  of  the  judgment ;  and 

(2)  the  public  impact  of  entry  of  the  judgment  upon  the  public  generally  and 
persons  alleging  specific  injury  from  the  violations  set  forth  in  the  complaint ; 
including  consideration  of  the  public  benefit  to  be  derived  from  a  determination  of 
the  issues  at  trial. 

SUBSECTION     (E) — PROCEDURES    AVAILABLE   TO    THE  COURT 

This  subsection  adds  a  series  of  discretionary  procedural  devices  to  assist  the 
court  in  making  the  determination  of  public  interest  required  by  the  Act.  Those 
procedures  are  as  follows  : 

(1)  take  testimony  of  Government  oflBcials  or  experts  or  such  other  expert 
witnesses,  upon  motion  of  any  party  or  participant  or  upon  its  own  motion,  as 
the  court  may  deem  appropriate ; 

(2)  appoint  a  special  master,  pursuant  to  Rule  53  of  the  Federal  Rules  of  Civil 
Procedure,  and  such  outside  con.sultants  or  expert  witnes.ses  as  the  court  may 
deem  appropriate ;  and  request  and  obtain  the  views,  evaluations,  or  advice  of 
any  individual,  group  or  agency  of  government  with  respect  to  any  aspect  of 
the  proposed  judgment  or  the  effect  thereof  in  such  manner  as  the  court  deems 
appropriate ; 

(3)  authorize  full  or  limited  participation  in  proceedings  before  the  court  by 
interested  persons  or  agencies ;  including  appearance  amicus  curiae,  intervention 
as  a  party  pursuant  to  Rule  24  of  the  Federal  Rules  of  Civil  Procedure,  examina- 
tion of  witnesses  or  documentary  materials,  or  participation  in  any  other  man- 
ner and  extent  which  serves  the  public  interest  as  the  court  may  deem  ap- 
propriate ; 

(4)  review  any  comments  or  objections  concerning  the  proposed  decree  filed 
with  the  United  States  under  subsection  (c)  and  the  response  of  the  United 
States  to  such  comments  or  objections  ; 

(5)  take  such  other  action  in  the  public  interest  as  the  court  may  deem 
appropriate. 

SUBSECTION     (F) RECORD    OF    LOBBYING    ACTIVITIES 

This  subsection  provides  that  not  later  than  10  days  following  the  filing  of  any 
proposed  consent  judgment  as  required  by  the  bill  each  defendant  must  file  with 
the  district  court  a  description  of  any  and  all  written  or  oral  communications 
by  or  on  behalf  of  the  defendant  with  any  oflScer  or  employee  of  the  United 
States  concerning  or  relevant  to  the  consent  judgment  or  the  subject  matter 
thereof.  Included  under  this  provision  are  contacts  on  behalf  of  a  defendant  by 
any  of  its  officers,  directors,  employees  or  agents,  or  any  other  person  acting  on 
behalf  of  the  defendant,  with  any  federal  official  or  employee.  Thus,  for  example, 
the  provision  would  include  contacts  with  Members  of  Congress  or  staff,  Cabinet 
officials,  staff  members  of  executive  departments  and  White  House  stafi". 

The  only  exception  is  a  limited  exception  for  attorneys  representing  the  de- 
fendant who  are  of  record  in  the  judicial  proceeding.  The  exception  is  designed 
so  as  to  avoid  interference  with  legitimate  .settlement  negotiations  between 
attorneys  representing  a  defendant  and  Justice  Department  attorneys  handling 
the  litigation.  However,  the  provision  is  not  intended  as  a  loophole  for  exten- 
.sive  lobbying  activities  by  a  hoi-de  of  "counsel  of  record." 

In  addition,  the  subsection  requires  that  prior  to  entry  of  the  consent  judg- 
ment by  the  court,  each  defendant  must  certify  to  the  court  that  the  require- 
ments of  the  section  have  been  complied  with  and  that  the  filing  is  a  true  and 
complete  description  of  all  such  contacts  or  communications. 

SUBSECTION     (G) — PRIMA   FACIE   B^FFECT 

A  final  provision  in  the  consent  decree  procedures  retains  the  provision  pres- 
ently contained  in  Section  r»  of  the  Clayton  Act  which  prevents  use  of  a  consent 
decree  in  any  way  in  subsequent  litigation  as  prima  facie  evidence  of  violation. 
A  new  sub.section  (g)  would  be  added  which  provides  that  proceedings  before 
the  district  court  in  connection  with  the  decree  pursuant  to  this  Act  and  public 
impact  statements  filed  pursuant  to  the  act  are  not  admissible  against  any  de- 
fendant in  any  action  or  proceeding  brought  by  any  other  party  against  that 
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defendant  under  the  antitrust  laws  or  by  the  United  States  under  Section  4A  of 
the  Clayton  Act,  nor  constitute  a  basis  for  introduction  of  the  decree  as  prima 
facie  evidence  against  siie-h  defendant  in  any  such  action  t)r  proceeding. 

The  basic  reason  for  including  this  provision  is  to  preserve  the  consent  decree 
as  a  substantial  enforcement  tool  by  declining  to  give  it  prima  facie  effect  as  a 
matter  of  law. 

SECTION    3.    CRIMINAL  PENALTIES 

This  section  increases  the  penalties  for  criminal  violations  of  the  antitrust 
laws  from  $50,000  to  $100,000  for  individuals  and  $500,000  for  corporations. 

SECTIONS    4-7.    EXPEDITING    ACT    REVISIONS 

These  sections  incorporate  revisions  of  the  Expediting  Act  which  previously 
placed  both  House  and  Senate  in  the  91st  Congress.  They  provide  for  intermedi- 
ate appellate  review  of  antitrust  cases,  with  direct  appeal  to  the  Supreme  Court 
retained  for  eases  of  general  public  importance.  In  addition,  the  present  un- 
certainty regarding  the  opportunity  for  apix-al  by  the  Government  from  a  denial 
of  a  preliminary  injunction  by  a  district  court  is  resolved  by  allowing  such 
appeals. 


Remarks  by  Mr.  Tunney 

Mr.  President,  we  have  learned  a  great  deal  about  the  importance  of  the  Na- 
tion's antitrust  laws  in  recent  months  and  in  particular  about  the  manner  in 
which  they  are  administered.  Two  recent  books,  Morton  Mintz  and  Jerry  Cohen's 
"America,  Inc."  and  the  Ralph  Nader  study  group's  "The  Closed  Enterprise 
System,"  have  focused  with  remarkable  clarity  upon  the  impact  of  economic 
concentration  on  the  everyday  lives  of  American  citizens. 

Combined  with  the  Judiciary  Committee's  recent  hearings,  these  events  have 
crystalized  the  rather  vague  concept  of  antitrust  into  a  very  tangible  reality. 

Perhaps  for  the  first  time  since  the  now  famous  electric  company  price-fixing 
cases  in  the  1950's,  public  attention  has  been  focused  in  a  very  direct  and 
emphatic  way  upon  the  administration  of  the  Nation's  antitrust  laws.  Concern 
has  been  renewed  about  the  standards  and  the  safeguards  which  apply  when 
the  stakes  are  high. 

That  concern  is  not  limited  to  any  one  party  or  one  administration.  Confidence 
in  the  process  by  which  publfc  decisions  are  made  is  an  issue  in  which  every 
public  official  has  very  immediate  investment.  Moreover,  it  is  an  investment 
which  must  be  shared  with  every  member  of  the  electorate.  The  disaffection 
which  an  increasing  number  of  Americans  have  come  to  feel  for  their  Govern- 
ment poses  the  gravest  of  threats  to  the  delicate  balance  by  which  we  all  con- 
sent to  be  governed. 

The  problem  is  especially  acute  where  the  issue  is  antitrust  because  the  stakes 
are  high.  Antitrust  cases  often  carry  with  them  profound  implications  not  only 
for  the  particular  defendants  but  for  the  millions  of  voiceless  consumers  with 
whom  they  deal.  The  decision  to  settle  a  case,  and  the  components  of  that  settle- 
ment, may  affect  the  price,  the  quantity,  and  the  quality  of  the  most  basic  com- 
modities. The  elimination  of  several  independent  bakei-ies  or  dairies  in  a  metro- 
politan area,  for  example,  may  have  a  very  direct  effect  upon  the  cost  of  bread 
and  milk  to  millions  of  families.  Or  the  commodity  might  be  drugs:  For  exam- 
ple, between  1953  and  1961,  100  tablets  of  the  antibiotic  tetracycline  retailed 
for  about  $51.  Ten  years  later,  after  exposure  of  an  illegal  conspiracy  which 
had  .set  prices,  the  same  quantity  was  approximately  $5.  a  90-percent  decrease. 

In  short,  enforcement  of  the  antitrust  laws  may  have  a  very  profound  effect 
on  the  lives  of  every  citizen  of  this  country. 

But  beyond  the  economic  effect,  there  is  a  political  effect.  Increasing  concen- 
tration of  economic  power,  such  as  has  occurred  in  the  flood  of  conglomerate 
mergers,  carries  with  it  a  very  tangible  threat  of  concentration  of  political 
power.  Put  simply,  the  bigger  the  company,  the  greater  the  leverage  it  has  in 
Wa.«;hington.  Bigness  may  not  be  bad  in  itself,  but  it  carries  with  it  a  wide  range 
of  implications  and  consequences  that  must  be  examined  very  carefully. 

We  are  not  yet  a  corporate  state  but  we  may  wish  to  decide  whether  we  want 
to  be  before  it  happens  by  default. 
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All  of  these  considerations  point  to  the  fact  that  the  public  has  a  direct  and 
vital  interest  in  effective  enforcement  of  the  antitrust  laws,  particularly  in  the 
process  by  which  antitrust  cases  are  resolved. 

For  these  reasons  I  am  today  introducing  S.  4014,  the  Antitrust  Procedures 
and  Penalties  Act.  I  am  pleased  and  honored  to  have  my  distinguished  colleague 
on  the  Antitrust  and  Monopoly  Subcommittee,  Mr.  Gumey,  join  me  as  a  prime 
sponsor. 

The  bill  which  we  are  introducing  today  has  three  basic  provisions.  The  first 
establishes  a  reasonable  but  specific  set  of  standards  and  guidelines  to  govern 
the  process  by  which  antitrust  suits  may  be  settled  and  consent  judgments  en- 
tered. The  second  increases  the  penalties  for  criminal  violations  of  the  anti- 
trust statutes.  Finally,  a  third  provision  revises  the  Expediting  Act  to  improve 
the  process  of  appellate  review  of  antitrust  cases,  and  in  particular  to  authorize 
the  United  States  appeal  from  the  denial  of  a  preliminary  injunction  at  the  trial 
court  level. 

I.    CONSENT    DECREE    PROCEDURES 

By  the  most  recent  figures  available,  over  80  percent  of  the  civil  antitrust 
suits  brought  by  the  Justice  Department  and  disposed  of  through  consent  de- 
crees— voluntary  settlements  negotiated  between  defendants  and  the  Govern- 
ment and  adopted  by  the  court  prior  to  trial.  Essentially  the  decree  is  a  device 
by  which  the  defendant,  while  refusing  to  admit  guilt,  agrees  to  modify  its  con- 
duct and  in  some  cases  to  accept  certain  remedies  designed  to  correct  the  viola- 
tion asserted  by  the  Government. 

The  consent  decree  has  a  number  of  major  public  consequences,  however. 
First,  it  means  that  the  substantial  resources  of  the  Justice  Department  will  be 
removed  from  the  effort  to  establish  that  the  antitrust  laws  were  violated.  Be- 
cause consent  decrees  by  statute  carry  with  them  no  prima  facie  effect  as  an 
admission  of  guilt,  private  parties  who  may  have  been  damaged  by  the  alleged 
violations  are  left  to  their  own  resources  in  their  efforts  to  recover  damages. 
As  a  practical  matter  because  of  the  protracted  nature  of  antitrust  litigation, 
and  the  deep  pockets  of  many  corporate  defendants,  few  private  plaintiffs  are 
able  to  sustain  a  case  in  the  absence  of  parallel  litigation  by  the  Justice 
Department. 

In  addition,  however,  the  consequences  to  the  public  of  the  provisions  con- 
tained in  the  decree  itself  may  be  of  major  significance.  Depending  upon  the  skill 
of  the  Justice  Department's  attorneys  and  opposing  counsel,  and  the  relative 
leverage  which  they  can  bring  to  bear,  a  bad  or  inadequate  consent  decree  may 
as  a  practical  matter  foreclose  further  review  of  a  defendant's  practices  both 
inside  and  outside  the  scope  of  the  decree. 

Similarly,  where  the  decree  establishes  guidelines  for  future  conduct,  the 
enforcement  and  modification  of  those  guidelines  takes  on  even  more  importance. 

Finally,  the  public's  interest  in  deterrence  of  future  antitrust  violations  by  the 
defendant  and  by  other  potential  defendants  may  be  affected  profoundly  by  the 
willingness  of  the  Justice  Department  to  settle  cases  and  the  i^rice  exacted 
for  such  settlements. 

None  of  these  points  implies  that  settlement  of  an  antitrust  case  should  neces- 
sarily be  discouraged.  There  is  in  fact  little  question  that  consent  decrees  have 
been  a  particularly  valuable  enforcement  tool. 

But  because  of  the  frequency  of  their  use,  because  of  the  importance  a  par- 
ticular decree  may  have,  and  because  of  importance  of  public  confidence  in  the 
manner  a  decree  is  arrived  at.  I  believe  we  must  provide  specific  standards  and 
procedures  to  assure  that  the  decision  to  settle  and  the  settlement  itself  are  in 
fact  in  the  public  interest. 

A.    PUBLIC    IMPACT    STATEMENT 

Section  2  of  the  bill  adds  a  new  subsection  (b)  to  section  5  of  the  Clayton  Act 
(15  U.S.C.  S.  16).  This  new  subsection  provides  that  any  con.sent  decree  proposed 
by  the  T'nited  States  must  be  filed  with  the  court  in  which  the  case  is  pending 
and  simultaneously  published  in  the  Federal  Register  at  least  60  days  prior  to 
the  effective  date  of  the  decree.  In  addition,  the  Government  must  file  a  public 
impact  statement  containing  the  following : 

First,  the  nature  and  pui-pose  of  the  proceeding; 
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Second,  a  description  of  the  practices  or  events  giving  rise  to  the  alleged  vio- 
lation of  the  antitrust  laws  ; 

Third,  an  explanation  of  the  proposed  judgment,  relief  to  be  obtained  thereby, 
and  the  anticipated  effects  on  competition  of  that  relief,  including  an  explana- 
tion of  any  unusual  circumstances  giving  rise  to  the  proposed  judgment  or  any 
provision  contained  therein ; 

Fourth,  the  remedies  available  to  potential  private  plaintiffs  damaged  by  the 
alleged  violation  in  the  event  that  the  proposed  judgment  is  entered ; 

Fifth,  a  description  of  the  procedures  available  for  modification  of  the  pro- 
posed judgment  ; 

Sixth,  a  description  and  evaluation  of  alternatives  to  the  proposed  judgement 
and  the  anticipated  effects  on  competition  of  such  alternatives. 

Each  of  these  items  is  relatively  self-explanatory.  In  sum,  they  have  a  dual 
purpose :  first,  they  explain  to  the  public,  particularly  those  members  of  the 
public  with  a  direct  interest  in  the  proceeding,  the  basic  data  about  the  decree 
to  enable  such  persons  to  understand  what  is  happending  and  make  informed 
comments  of  objections  to  the  proposed  decree  during  the  60-day  period.  Second, 
the  items  listed  in  the  subsection  will  serve  to  focus  additional  attention  by 
both  sides  during  settlement  negotiations  iipon  the  factors  which  should  be  con- 
sidered in  formulating  a  decree. 

The  requirements  of  this  provision  are  departures  from  the  current  practice 
of  the  Antitrust  Division,  but  are  not  necessarily  burdensome  ones.  At  present, 
proposed  consent  decrees  are  filed  with  the  court  30  days  before  they  are  to 
be  entered.  Typically  the  Department  issues  a  brief  press  release  recounting 
the  fact  of  the  filing  of  the  decree  and  in  some  cases  giving  some  additional  but 
limited  information  about  the  litigation.  Following  the  30-day  period  during 
which  public  documents  are  received — but  rarely  solicited — the  decree  is  entered 
by  the  court. 

This  new  subsection  lengthens  the  comment  period  to  60  days  and  provides  for 
circulation  of  both  the  decree  and  an  analysis  of  its  public  impact  by  publication 
in  the  Federal  Register.  In  addition,  an  affirmative  duty  is  placed  upon  the 
Department  to  provide  copies  of  both  upon  request. 

The  public  impact  statement  required  by  this  section  is  analogous  to  the 
environmental  impact  statement  presently  required  from  governmental  agencies 
by  the  National  Environmental  Protection  Act.  It  is  therefore  not  without 
precedent  but  rather  reflects  a  continuing  concern  on  the  part  of  the  Congress 
to  assure  that  decisions  having  a  major  public  impact  be  arrived  at  through 
procedures  which  take  account  of  that  impact. 

In  addition,  the  public  impact  statement  will  serve  as  the  basis  for  vastly 
improving  the  quality  of  comments  filed  in  respon.se  to  the  decree.  In  so  doing, 
it  may  render  more  meaningful  the  period  for  public  comment  which  exists  in 
shorter  form  under  present  procedure.  Given  the  enormous  amount  of  time  and 
resources  devoted  to  the  prosecution  of  most  antitrust  suits,  it  is  both  logical 
and  necessary  that  the  end  result  be  as  carefully  considered  as  possible. 

The  significance  of  this  latter  point  should  not  be  overlooked.  Regardless  of 
the  ability  and  negotiating  skill  of  the  Government's  attorneys,  they  are  neither 
omniscient  nor  infallible.  The  increasing  expertise  of  so-called  public  interest 
advocates  and  for  that  matter  the  more  immediate  concern  of  a  defendant's 
competitors,  employees,  or  antitrust  victims  may  well  serve  to  provide  additional 
data,  analysis,  or  alternatives  which  could  improve  the  outcome. 

B.    PKOCEDXJBES    FOR    PUBLIC    COMMENT    AND    DEPARTMENTAL    RESPONSE 

As  explained  above,  the  bill  would  lengthen  the  present  30-day  public  comment 
period  to  60  days.  A  new  subsection  (c)  would  be  added  to  .section  5  of  the 
Clayton  Act  which  would  require  the  Attorney  General  or  his  designee  to  estab- 
lish precedures  to  carry  out  the  provision  for  public  comment  on  the  decree.  The 
bill  also  provides  that  the  60-day  period  may  l)e  shortened  by  order  of  court 
but  only  upon  a  showing  that  extraordinary  circumstances  require  it  and  that 
such  a  shortened  time  period  would  not  be  adverse  to  the  public  interest. 

An  additional  requirement  contained  in  this  subsection  is  the  filing  by  the 
Justice  Department  of  a  formal  response  to  comments  submitted  to  it  pursuant 
to  this  provision.  This  requirement  has  two  purposes :  First,  to  give  some  assur- 
ance that  public  comments  will  in  fact  be  considered  by  the  Department  when 
received ;  and  second,  to  provide  additional  data  to  the  district  court  in  making 
its  decision  whether  to  enter  the  decree. 
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This  latter  point  is  particularly  important  because  of  the  historically  limited 
role  which  the  courts  have  played  in  scrutinizing  consent  decrees.  Before  a  court 
can  be  expected  to  exercise  an  independent  judgment  with  respect  to  the  merits 
of  a  particular  decree,  it  must  have  adequate  information  available  to  it. 

The  public  impact  statement  required  by  the  bill,  and  the  departmental 
response  to  public  comments,  can  provide  significant  contributions  toward  the 
adequacy  of  the  data  available  to  the  court. 

C.    ENTRY    OF    THE    DECREE 

A  new  subsection  (d)  which  the  bill  would  add  to  section  5  of  the  Clayton 
Act  establishes  the  general  criteria  by  which  the  court  should  determine  whether 
to  enter  a  particular  decree. 

The  mandate  is  phrased  first  in  general  terms :  Before  entering  any  consent 
judgment,  the  court  shall  determine  that  entry  of  that  judgment  is  in  the  public 
interest. 

The  mandate  is  a  highly  significant  one  because  it  states  as  a  matter  of  law 
that  the  role  of  the  district  court  in  a  consent  decree  proceeding  is  an  independent 
one.  The  court  is  not  to  operate  simply  as  a  rubber  stamp,  placing  an  imprimatur 
upon  whatever  is  placed  before  it  by  the  parties.  Rather  it  has  an  independent 
duty  to  assure  itself  that  entry  of  the  decree  will  serve  the  interests  of  the  public 
generally. 

Though  this  may  seem  a  truism  to  some,  too  often  in  the  past  district  courts 
have  viewed  their  rules  as  simply  ministerial  in  nature — leaving  to  the  Justice 
Department  the  role  of  determining  the  adequacy  of  the  judgment  from  the 
public's  view.  While  in  most  cases  that  judgment  may  be  a  reasonable  one,  there 
may  well  be  occasions  when  it  is  not.  Furthermore,  the  submission  of  the  pro- 
posed decree  to  the  court  and  its  subsequent  embodiment  in  a  judgment  lends 
a  permanence  that  endures  long  after  the  passing  of  a  particular  administration 
of  the  Department. 

For  all  of  these  reasons,  the  mandate  placed  upon  the  court  by  this  section, 
even  though  a  general  one,  carries  with  it  a  major  significance. 

In  addition,  however,  and  as  an  aid  to  the  court  in  making  its  independent 
judgment,  the  bill  provides  a  number  of  more  detailed  criteria  for  determination 
of  the  public's  interest.  Those  criteria  are  as  follows: 

First,  the  public  impact  of  the  judgment,  including  termination  of  alleged 
violation,  provisions  for  enforcement  and  modification,  duration  of  relief  sought, 
anticipated  effects  of  alternative  remedies,  and  any  other  considerations  bearing 
upon  the  adequacy  of  the  judgment : 

Second,  the  public  impact  of  entry  of  the  judgment  upon  the  public  generally 
and  individuals  alleging  specific  injury  from  the  violations  set  forth  in  the  com- 
plaints including  consideration  of  the  public  benefit  to  be  derived  from  a  deter- 
mination of  the  issues  at  trial. 

The  thrust  of  those  criteria  is  to  demand  that  the  court  consider  both  the 
narrow  and  the  broad  impacts  of  the  decree.  Thus,  in  addition  to  weighing  the 
merits  of  the  decree  from  the  viewpoint  of  the  relief  obtained  thereby  and  its 
adequacv,  the  court  is  directed  to  give  consideration  to  the  relative  merits  of 
other  alternatives  and  specifically  to  the  effect  of  entry  of  the  decree  upon  private 
parties  aggrieved  by  the  alleged  violations  and  upon  the  enforcement  of  the  anti- 
trust laws  generally. 

These  latter  two  points  merit  some  additional  explanation.  First,  as  is  well 
known  bv  the  antitrust  bar,  in  the  vast  majority  of  cases,  the  Government  is  the 
only  plaintiff  with  resources  adequate  to  the  task  of  protracted  antitrust  litiga- 
tion. Thus,  a  major  effort  of  defense  counsel  in  any  antitrust  case  is  to  neutralize 
the  Government  as  plaintiff  and  leave  prospective  private  plaintiffs  to  their  own 
resources.  Consent  decrees  have  that  effect  because  of  statute  they  cannot  be 
used  as  prima  facie  evidence  of  a  violation  in  subsequent  suits  by  private 
plaintiffs. 

Thus,  removal  of  the  Government  as  plaintiff  through  entry  of  a  consent  de- 
cree has  a  profound  impact  upon  the  ability  of  private  parties  to  recover  for  anti- 
trust injuries.  Such  a  result  is  by  no  means  improper  nor  perhaps  in  every  case 
unreasonable.  But  because  of  that  impact,  it  is  a  factor  which  should  enter  into 
the  calculus  bv  which  the  merits  of  the  decree  are  assessed.  It  may  well  be  that 
the  economic  cost  to  the  public  of  a  particular  antitrust  violation  merits  the 
application  of  governmental  resources  toward  gaining  a  recovery  of  that  cost  in 
damages  for  those  who  can  establish  their  injury. 
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Similarly,  the  court  is  instructed  to  look  at  the  question  of  antitrust  enforce- 
ment generally  to  determine  whether  there  may  be  overriding  public  interest  in 
denying  a  particular  settlement  or  even  forcing  a  trial  on  the  merits.  For  ex- 
ample, it  may  be  that  a  particular  case  presents  issues  which  demand  an  out- 
come which  carries  value  as  precedent.  Such  considerations  would  thus  be  added 
to  the  guides  by  which  the  court  would  arrive  at  its  decision. 

D.    PROCEDURES    AVAILABLE    TO   THE   COURT 

To  assist  the  court  in  making  the  determination  of  public  interest  required  by 
the  bill,  a  variety  of  discretionary  procedural  devices  are  provided  in  a  new 
subsection  (e).  Those  procedures  are  as  follows  : 

First,  take  testimony  of  government  officials  or  experts  or  such  other  expert 
witnesses,  upon  motion  of  any  party  or  participant  or  upon  its  own  motion,  as  the 
court  may  deem  appropriate  : 

Second,  appoint  a  special  master  pursuant  to  rule  53  of  the  Federal  Rules  of 
Civil  Procedure,  and  such  outside  consultants  or  expert  witnesses  as  the  court 
may  deem  appropriate,  and  request  and  obtain  the  views,  evaluations  or  advice 
of  any  individual,  group  or  agency  of  government  with  respect  to  any  aspects  of 
the  proposed  judgment  or  the  effect  thereof  in  such  manner  as  the  court  deems 
appropriate ; 

Third,  authorize  full  or  limited  participation  in  proceedings  before  the  court 
by  interested  persons  or  agencies,  including  appearance  amicus  curiae  interven- 
tion as  a  party  pursuant  to  rule  24  of  the  Federal  Rules  of  Civil  Procedure,  exam- 
ination of  witnesses  or  documentary  materials,  or  participation  in  any  other 
manner  and  extent  which  serves  the  public  interest  as  the  court  may  deem 
appropriate ; 

Fourth,  review  any  comments  or  objections  concerning  the  proposed  decree 
filed  with  the  United  States  under  subsection  (c)  and  the  response  of  the  United 
States  to  such  comments  or  objections  ; 

Fifth,  take  such  other  action  in  the  public  interest  as  the  court  may  deem 
appropriate. 

A  few  key  factors  should  be  mentioned.  First,  all  of  the  procedural  devices 
continued  in  this  subsection  are  discretionary  in  nature.  They  are  tools  available 
to  the  district  court  for  its  use,  but  use  of  a  particular  procedure  is  not  required. 

The  decision  to  make  those  procedures  discretionary  is  dictated  by  a  desire  to 
avoid  needlessly  complicating  the  consent  decree  process.  There  are  some  cases 
in  which  none  of  these  procedures  may  be  needed.  On  the  other  hand,  there  have 
been  and  will  continue  to  be  cases  where  the  use  of  many  or  even  all  of  them  may 
be  necessary.  In  fact,  in  a  very  few  complex  cases,  failure  to  use  some  of  the 
procedures  might  give  rise  to  an  indication  that  the  district  court  had  failed  to 
exercise  its  discretion  properly. 

Second,  the  procedures  are  not  meant  to  be  exclusive.  Rather,  they  are  designed 
as  guides  for  the  courts  to  follow.  To  a  considerable  extent,  they  serve  as  safe 
harbors  for  a  court  to  look  to  when  faced  with  a  difficult  case.  By  following  one 
or  more  of  the  procedures  contained  in  this  provision,  an  individual  judge  can 
develop  the  data  he  needs  without  fear  that  he  is  embarking  upon  an  untried 
and  perhaps  reversible  journey.  This  point  is  particularly  significant  where 
courts  have  been  confronted  in  the  past  with  the  argument  that  any  effort  to 
make  an  independent  examination  of  the  decree  is  unprecedented. 

Turning  to  the  specific  procedures  provided  by  the  bill,  most  are  quite  simple. 
The  first  two  mechanisms,  testimony  of  expert  witnesses  and  special  masters  or 
other  expert  consultants,  are  designed  to  allow  the  court  to  obtain  from  whatever 
source  necessary  the  technical  expertise  required  to  assess  the  merits  of  the 
decree  or  its  consequences.  This  might  include,  for  example,  calling  upon  an  econ- 
omist from  the  Antitrust  Division  to  explain  the  practices  complained  of  and 
the  effect  of  the  relief  sought.  Or  it  might  involve  testimony  from  an  expert  ob- 
tained by  the  court  from  the  SEC  or  some  other  Government  agency.  In  a  par- 
ticularly complex  case,  it  might  include  appointing  one  or  more  special  masters 
or  exi>ert  consultants  to  analyze  and  evaluate  the  decree  or  other  arguments  in 
its  support.  In  short,  the  court  would  be  authorized  to  obtain,  from  whatever 
source  deemed  appropriate,  information  sufficient  to  make  an  informed  judgment 
about  the  decree. 

In  addition,  the  court  may  take  appropriate  measures  to  solicit  comments  on 
the  decree  from  groups,  agencies  of  government,  or  individual  members  of  the 
public  to  assure  itself  that  the  decree  has  received  adequate  public  attention. 
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While  it  seems  clear  that  the  court  would  have  such  authority  in  the  absence  of 
legislation,  this  provision  like  those  discussed  above  serves  to  encourage  such 
requests  by  removing  any  aura  of  extraordinariness. 

A  third  provision  outlines  a  variety  of  methods  in  which  interested  third  par- 
ties may  be  authorized  to  participate  in  the  proceedings.  The  thrust  of  this  pro- 
vision is  broadly  flexible.  It  ranges  from  full  intervention  as  a  party  under  rule 
24  of  the  Federal  Rules  of  Civil  Procedure  down  through  a  wide  variety  of  more 
limited  forms  of  participation.  The  basic  point,  however,  is  that  the  court  is 
given  broad  discretion  to  fashion  the  degree  of  participation  necessary  to  assure 
an  adequate  airing  of  the  merits  of  the  decree.  Thus,  for  example,  it  need  not 
allow  an  intervenor  to  come  in  with  all  the  rights  of  a  party  to  the  litigation, 
but  can  choose  instead  to  confer  more  limited  rights.  The  effect  of  this  provision 
should  be  to  allow  more  extensive  participation  by  so-called  public  representa- 
tion where  useful  or  appropriate  without  needlessly  complicating  the  entire 
litigation. 

The  fourth  procedural  mechanism  deals  with  public  comments  other  than 
through  actual  participation  in  the  proceedings  before  the  court.  Thus  public 
comments  received  during  the  60-day  period  for  such  comments  together  with 
the  Justice  Department's  response  would  be  available  to  the  court : 

Finally,  a  blanket  authorization  for  other  appropriate  procedures  is  included 
to  encourage  the  court  to  fashion  such  additional  tools  as  may  be  useful  in  ful- 
filling the  mandate  placed  upon  it  to  evaluate  the  proposed  decree. 

E.     EECORD     OF    LOBBYING    ACTIVITIES 

One  of  the  unfortunate  lessons  which  the  American  people  have  learned  in  the 
past  few  months  is  that  access  to  governmental  institutions  and  governmental 
decisionmakers  is  inherently  unequal.  Large  corporations  and  their  oflBcials  can 
obtain  a  hearing  at  the  highest  levels  of  government  on  a  scale  that  is  beyond 
the  imagination  of  the  average  citizen.  This  problem  is  not  unique  to  the  pres- 
ent administration,  it  is  a  fundamental  reality  of  any  administration.  And  it 
will  continue  to  be  a  problem  as  long  as  we  continue  to  finance  political  cam- 
paigns by  watering  at  the  big  money  trough. 

But  having  said  that,  we  must  also  assure  that  adequate  safeguards  govern 
the  manner  and  extent  of  corporate  influence. 

The  problem  is  particularly  critical  where  the  antitrust  laws  are  concerned 
because  to  a  considerable  extent  those  laws  are  viewed  as  a  direct  threat  by 
those  who  exercise  the  greatest  corporate  influence.  And  because  the  stakes  are 
high  the  level  of  lobbying  is  equally  high. 

For  this   reason,   it   is   particularly   important  to   assure  some  measure  of 

public  scrutiny  of  the  exercise  of  that  influence.  Justice  Brandeis  once  said, 

.  "Sunlight  is  the  best  of  disinfectants."  And  it  is  sunlight  which  is  required 

in  the  case  of  lobbying  activities  attempting  to  influence  the  enforcement  of  the 

antitrust  laws. 

To  deal  with  this  problem  in  a  constructive  way,  the  bill  proposes  a  new  provi- 
sion in  the  Clayton  Act  which  would  require  a  disclosure  of  lobbying  activities 
on  behalf  of  any  defendant  in  connection  with  a  consent  decree  proceeding. 

The  bill  adds  a  new  subsection  (f)  which  provides  that  not  later  than  10 
days  following  the  filing  of  any  proposed  consent  judgement  as  required  by  the 
bill  each  defendant  must  file  with  the  district  court  a  description  of  any  and 
all  written  or  oral  communications  by  or  on  behalf  of  that  defendant  with  any 
officer  or  employee  of  the  United  States  concerning  or  relevant  to  the  consent 
judgment  or  the  subject  matter  thereof.  Included  under  this  provision  are  con- 
tacts on  behalf  of  a  defendant  by  any  of  its  oflicers,  directors,  employees  or 
agents  or  any  other  person  acting  on  behalf  of  the  defendant,  with  any  Federal 
official  or  employee.  Thus,  for  example,  the  provision  would  include  contacts  with 
Members  of  Congress  or  staff.  Cabinet  officials,  staff  members  of  executive  de- 
partments and  White  House  staff. 

The  only  exception  is  a  limited  exception  for  attorneys  representing  the  de- 
fendant who  are  of  record  in  the  judicial  proceeding.  The  exception  is  designed 
to  avoid  interference  with  legitimate  settlement  negotiations  between  attorneys 
representing  a  defendant  and  Justice  Department  attorneys  handling  the  litiga- 
tion. However,  the  provision  is  not  intended  as  a  loophole  for  extensive  lobbying 
activities  by  a  horde  of  "counsel  of  record." 

In  operation,  the  provision  would  require  disclosure,  for  example,  of  a  meeting 
between  a  corporate  official  and  a  Cabinet  officer  discussing  "antitrust  policy" 
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during  the  pendency  of  antitrust  litigation  against  that  corporation.  The  dis- 
closure intended  is  a  disclosure  of  the  fact  of  the  meeting  and  the  general  subject 
matter.  It  obviously  does  not  envision  an  outline  of  the  conversation.  But  the 
essential  data,  that  is,  the  date,  the  participants,  and  the  fact  that  antitrust 
matters  were  discussed  must  be  disclosed. 

In  addition,  the  bill  requires  that  prior  to  entry  of  the  coun.sel  judgment  by 
the  court,  each  defendant  must  certify  to  the  court  that  the  requirements  of 
the  section  have  been  complied  with  and  that  the  filing  is  a  true  and  complete 
description  of  all  such  contracts  or  communications. 

The  requirements  of  this  section  are  by  no  means  burdensome.  They  demand 
no  extraordinary  efforts  on  the  part  of  any  defendant  in  order  to  comply  with 
the  duties  imposed  in  the  section. 

Furthermore,  they  apply  equally  to  contact  with  any  branch  of  Government, 
including  the  Congress,  I  believe  it  is  imortant  that  we  in  the  Congress  accept 
the  same  scrutiny  as  we  would  impose  on  any  other  branch.  Furthermore,  I 
believe  there  is  a  great  deal  to  be  gained  by  having  a  corporate  official  who  seeks 
to  influence  a  i)ending  antitrust  case  through  congressional  pressure,  know 
that  his  activity  is  subject  to  public  view. 

For  all  these  reasons,  I  believe  this  section  will  be  an  important  contribution 
toward  vastly  improving  the  atmosphere  in  which  the  Antitrust  Division  must 
operate  in  seeking  to  enforce  the  law.  I  have  little  doubt  that  enactment  of 
this  section  might  enable  the  Government's  attorneys  to  do  an  even  better  job 
of  litigating  a  particular  case. 

F.     PRIMA     FACIE    EFFECT 

A  final  provision  in  the  consent  decree  procedures  retains  the  provision  pres 
ently  contained  in  section  5  of  the  Clayton  Act  which  prevents  use  of  a  consent 
decree  in  any  way  in  subsequent  litigation  as  prima  facie  evidence  of  violation. 
A  new  subsection  (g)  would  be  added  which  provides  that  proceedings  before 
the  district  court  in  connection  with  the  decree  and  public  impact  statements 
filed  pursuant  to  the  provisions  of  the  bill  are  not  admissible  against  any  de- 
fendant in  any  action  or  proceeding  brought  by  any  other  party  against  that 
defendant  under  the  antitrust  laws  or  by  the  United  States  under  section  4A 
of  the  Clayton  Act,  nor  may  they  constitute  a  basis  for  introduction  of  the  de- 
cree as  prima  facie  evidence  against  such  defendant  in  any  such  action  or 
proceeding. 

The  basic  reason  for  including  this  provision  is  to  preserve  the  consent  de- 
cree as  a  substantial  enforcement  tool  by  declining  to  give  it  prima  facie  effect 
as  a  matter  of  law. 

Although  there  have  been  suggestions  that  such  effect  be  written  into  the  law 
this  bill  does  not  reflect  such  suggestions.  Since  the  primary  purpose  of  the  new 
consent  decree  procedures  is  to  improve  the  process  by  which  such  decrees  are 
used,  continuation  of  the  protection  against  prima  facie  effect  appears  necessary. 

However,  this  provision  is  not  intended  to  affect  the  Government's  ability  to 
require  a  so-called  asphalt  clause  providing  such  effect  where  such  a  clause  is 
deemed  appropriate. 

n.     INCREASED    CRIMINAL    PENALTIES 

A  second  part  of  the  bill  increases  the  penalties  for  criminal  violations  of  the 
antitrust  laws  from  $50,000  to  $100,000  for  individuals  and  to  $500,000  for  corpo- 
rations. In  an  era  when  the  profits  available  through  antitrust  violations  can  run 
to  the  millions  of  dollars,  this  increase  is  long  overdue. 

Former  Attorney  General  .John  Mitchell,  himself  no  .stranger  to  corporate 
boardrooms,  said  this  in  .support  of  increased  corporate  penalties  in  1969 : 

The  maximum  fine  for  violations  of  the  Sherman  Antitrust  Act  was  increased 
to  $50,000  in  1955.  Since  that  time  the  assets  and  profits  of  corporations  have 
increased  dramatically,  while  the  purchasing  power  of  the  dollar  has  decreased 
greatly.  Consequently,  the  basic  purpose  of  such  a  fine — to  puni.sh  offenders  and 
to  deter  potential  offenders — are  frustrated  because  the  additional  profits  avail- 
able through  prolonged  violation  of  the  law  can  far  exceed  the  penalty  which 
may  be  imposed.  The  $50,000  statutory  maximum  makes  fines  in  criminal  anti- 
trust cases  trivial  for  major  corporate  defendants. 

The  need  for  this  increase  is  self-evident.  The  only  way  violations  of  the  anti- 
trust laws  will  be  deterred  is  by  making  the  cost  of  violations  unacceptable.  In- 
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creasing  the  fines  is  not  the  only  solution ;  more  jail  sentences  for  individual 
defendants  might  well  be  the  most  effective  deterrent.  But  increasing  the  mone- 
tary penalties  might  well  remove  some  of  the  profits  which  make  antitrust 
violations  attractive  to  otherwise  ethical  businessmen. 

Increasing  the  maximum  fine  will  do  nothing  if  judges  fail  to  use  it  effectively. 
Actual  fines  in  the  past  have  been  far  below  the  maximum  possible.  The  Ralph 
Nader  study  group  report  on  antitrust  enforcement  recently  estimated  that  be- 
tween 1955  and  1965,  corporate  fines  average  $13,420  and  individual  fines  $3,365. 
Unle.ss  judges  are  prepared  to  make  a  violation  economically  painful,  mere  in- 
creases in  statutory  maximums  will  carry  little  deterrent  value. 

III.    APPELLATE   REVIEW    OF    ANTITRUST    CASES 

Mr.  President,  the  final  portion  of  this  bill  would  amend  the  Expediting  Act 
to  improve  the  procedures  for  appeals  in  antitrust  cases,  and  particularly  to 
permit  immediate  Supreme  Court  review  of  those  cases  of  general  public  im- 
portance. Additionally,  it  would  remove  the  present  uncertainty  as  to  whether 
or  not  the  interlocutory  appeal  statute  is  available  under  the  Expediting  Act. 
This  present  uncertainty  has  hampered  the  Department  of  Justice  in  obtaining 
preliminary  injunctions  in  antitrust  cases  because  of  the  doubt  as  to  the  appli- 
cability of  appellate  review. 

In  brief,  the  proposal  would  amend  section  1  of  the  Expediting  Act  (15  U.S.C. 
28,  49  U.S.C.  44)  which  provides  for  a  three-judge  district  court  in  civil  actions 
where  the  United  States  is  a  plaintiff  under  the  Sherman  or  Clayton  Antitrust 
Acts  or  certain  sections  of  the  Interstate  Commerce  Act,  when  the  Attorney 
General  files  with  the  district  court  a  certificate  that  the  case  is  of  general  public 
importance.  The  section  also  provides  that  the  hearing  and  determination  of 
such  cases  shall  be  expedited.  The  amendment  would  eliminate  the  provision  that 
a  three-judge  court  be  impaneled  when  the  Attorney  General  files  his  expediting 
certificate,  but  would  retain  the  expediting  procedure  in  single-judge  courts. 

The  bill  would  amend  section  2  of  the  act  (15  U.S.C.  29,  49  U.S.C.  45),  which 
provides  that  appeal  from  a  final  judgment  of  a  district  court  in  any  civil  action 
brought  by  the  T'nited  States  under  any  of  the  acts  covered  by  section  1  of  the 
Expediting  Act  will  lie  only  in  the  Supreme  Court.  The  amendment  would  eli- 
minate directed  appeal  to  the  Supreme  Court  in  such  actions  for  all  but  ca.ses 
of  general  public  importance,  substituting  normal  appellate  review  through  the 
courts  of  appeals  with  discretionary  review  by  the  Supreme  Court.  The  amend- 
ment provides  that  any  appeal  from  a  final  judgment  in  a  government  civil  case 
under  the  antitrust  laws,  or  other  statutes  of  like  purpose,  and  not  certificated 
by  the  Attorney  General  or  the  district  court  as  requiring  immediate  Supreme 
Court  review  will  be  taken  to  the  court  of  appeals  pursuant  to  section  1291 
and  2107  of  title  28  of  the  United  States  Code.  Any  appeal  from  an  interlocutory 
order  entered  in  any  such  action  shall  be  taken  to  the  court  of  appeals  pursuant 
to  .section  1292(a)  (1)  and  2107  of  title  28  of  the  United  States  Code,  but  not 
otherwise.  Any  judgment  entered  by  the  courts  of  appeals  in  such  actions  shall 
be  subject  to  review  by  the  Supreme  Court  upon  a  writ  of  certiorari. 

The  amendment  also  provides  that  an  appeal  and  any  cross-appeal  from  a 
final  judgment  in  such  proceedings  will  be  directly  in  the  Supreme  Court  if,  not 
later  than  15  days  after  the  filing  of  appeal,  (1)  upon  application  of  a  party, 
the  district  judge  who  decided  the  case  enters  an  order  stating  that  immediate 
consideration  of  the  appeal  by  the  Supreme  Court  is  of  general  public  importance 
in  the  administration  of  justice  or  (2)  the  Attorney  General  files  in  the  district 
court  a  certificate  containing  the  same  statement.  Upon  filing  of  such  an  order 
or  certificate,  the  Supreme  Court  shall  either  dispose  of  the  apiJeal  and  any 
cross-appeal  in  the  same  manner  as  any  other  direct  appeal  authorized  by  law 
or  deny  the  direct  appeal  and  remand  the  case  to  the  court  of  appeals.  Review 
in  that  court  could  then  go  forward  without  further  delay.  This  is  similar  to  the 
precedure  of  the  Criminal  Appeals  Act  (18  I'.S.C.  3731). 

These  revisions  represent  a  substantial  improvement  in  the  appellate  process 
for  antitrust  ca.ses.  In  addition,  the  provisions  authorizing  appeal  by  the  Gov- 
ernment from  a  denial  of  a  preliminary  injunction  at  the  district  court  level  are 
directly  responsive  to  the  repeated  pleas  of  the  former  head  of  the  Antitrust 
Division,  Richard  McLaren,  voiced  recently.  .Judge  McLaren  repeatedly  empha- 
sized the  need  for  legislation  to  give  the  Government  the  right  to  appeal  from 
.such  denials : 
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Again,  I  refer  to  the  fact  that  we  have  asked,  or  the  Department  asked 
repeatedly  for  legislation  that  would  give  us  the  right  to  appeal  in  those  denials. 

That  request  has  been  echoed  recently  by  Donald  Baker,  Chief  of  Policy  Plan- 
ning and  Education  for  the  Antitrust  Division  : 

Under  present  law,  the  Government  has  no  effective  appeal  from  a  denial  of 
a  preliminary  injunction  in  a  merger  case.  AVe  have  sought  unsuccessfully  to  get 
that  power  in  recent  years.  Congress  has  not  acted. 

This  bill  will  resolve  that  problem  in  a  manner  acceptable  to  the  Justice  De- 
partment. All  of  the  revisions  of  the  Expediting  Act  contained  in  this  bill  have 
been  endorsed  by  the  Department  in  hearings  during  the  91st  Congress. 


Mr.  GxjBNEY.  Mr.  President,  I  am  pleased  to  join  with  the  distinguished  Sena- 
tor from  California  (Mr.  Tunney)  in  reintroducing  legislation  which  would 
amend  the  antitrust  laws  so  as  to  make  more  information  available  to  the  courts, 
and  to  the  public,  about  proposed  consent  decree  settlements  of  antitrust  cases. 
The  consent  decree  is  an  important  and  useful  tool  in  the  enforcement  of  our 
antitrust  laws,  and  this  legislation  to  enhance  its  effectiveness  will  serve  to 
strengthen  our  national  commitment  to  the  ideals  of  freedom  and  the  free  enter- 
prise system. 

Consistently  with  the  ideals  of  freedom  and  the  free  enterprise  system,  compe- 
tition by  entrepreneurs  in  the  marketplace  is  generally  considered  indispensa- 
ble to  the  production  of  high-quality  goods  at  the  lowest  possible  price.  Producers 
and  consumers  alike  benefit  when  no  one  company  or  corporation  controls  an 
industry  to  the  extent  that  competitive  producers  can  be  driven  out  of  the 
market  or  that  prices  can  be  set  arbitrarily  at  high  levels. 

Just  as  Government  is  charged  with  the  duty  to  protect  the  rights  of  individ- 
uals in  a  political  and  social  sense,  so,  too,  does  it  have  an  obligation  to  protect 
their  rights  in  an  economic  sense.  To  meet  this  obligation,  legislation  has  been 
passed,  starting  with  the  Interstate  Commerce  Act  in  1887,  to  protect  business- 
men and  consumers  alike  from  monopolistic  practices  that  act  in  restraint  of 
free  and  open  trade.  The  Sherman  Act,  the  Clayton  Act,  and  the  creation  of  the 
Federal  Trade  Commission  are  but  a  few  examples  of  our  efforts  to  insure  that 
the  free  enterprise  system  remains  free  and  competitive. 

The  trend  toward  "consumerism"  in  recent  years  emphasizes  that  effective 
antitrust  legislation  is  as  important  today  as  it  ever  was,  and  while  the  laws  on 
the  books  have  served  us  well,  changing  times  always  leave  room  for  improve- 
ments to  be  made.  It  is  the  purpose  of  this  bill  to  improve  the  procedures  for 
enforcement  of  our  antitrust  laws  by  providing  the  public  with  greater  infor- 
mation with  which  to  assess  antitrust  effectiveness. 

For  example,  in  recent  years  we  have  seen  a  dramatic  increase  in  the  niimber 
of  conglomerates  or  holding  companies — huge  corporations  that  have  interests  in 
a  wide  range  of  industries.  There  is  nothing  necessarily  wrong  with  size,  per  se, 
and  in  many  cases  the  industries  involved  may  benefit.  Yet  unless  a  watchful 
eye  is  kept  on  such  developments  there  is  a  danger  that  the  interests  of  the  public 
may  be  done  a  disservice.  Although  there  is  no  inherent  danger  to  size,  the  very 
vastness  of  some  companies  presumably  has  some  effect  on  the  Nation's  economy. 

The  key  here  is  information,  information  on  what  is  being  contemplated,  how 
it  came  to  pass,  what  the  public  impact  may  be,  and  how  individuals  affected 
might  obtain  recourse  in  case  of  injury.  With  present-day  business  dealing  more 
complex  than  ever,  the  public  has  a  need  for  a  greater  amount  of  information 
than  ever,  if  its  interests  are  best  to  be  served.  And  that  is  exactly  what  this 
bill  proposes  to  do — make  more  information  available  to  all  concerned. 

Specifically,  this  bill  establishes  a  .specific  but  reasonable  set  of  standards  and 
guidelines  to  govern  the  settlement  of  antitrust  cases  and,  in  particular,  the 
procedures  by  which  consent  judgments  are  entered  into.  This  bill  basically  ex- 
pands upon  existing  law  and  does  not  work  undue  hardship  upon  anyone.  In 
my  view,  its  passage  would  have  the  positive  effect  of  enhancing  public  confi- 
dence in  the  way  antitrust  cases  are  being  handled. 

Basically,  the  bill  can  be  divided  into  three  sections.  The  first  section  would 
require  that  any  consent  decree  proposed  by  the  .Justice  Department  must  be 
filed  with  the  court  and  published  in  the  Federal  Register  60  days  before  it  is 
intended  to  take  effect.  At  the  same  time  the  Department  would  be  required  to 
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file  a  "public  impact"  statement  listing  information  on  the  case  the  settlement 
proposed,  the  remedies  available  to  potential  private  plaintiffs  damaged  by  the 
alleged  violation,  a  description  of  alternatives  to  the  settlement,  and  the  antici- 
pated effects  of  such  alternatives. 

As  it  stands  now,  these  consent  decrees  must  be  filed  with  the  court  30  days  in 
advance  and  similar  public  impact  statements  are  already  required  in  other 
areas  by  the  National  Environmental  Protection  Act.  The  extra  time  and  addi- 
tional information  that  this  bill  requires  is  for  the  purpose  of  encouraging  and, 
in  some  cases,  soliciting  additional  information  and  public  comment  that  will  help 
the  court  decide  if  the  consent  decree  should  be  granted.  To  insure  that  public 
comment  receives  consideration,  a  further  provision  requires  that  the  Justice 
Department  file  a  formal  response  to  it. 

As  to  whether  or  not  the  consent  decree  should  be  accepted  by  the  Court,  this 
bill  requires  that  the  decree  be  accepted  only  after  the  Court  has  determined  that 
it  is  in  the  public  interest.  This  is  a  particularly  important  provision  since,  after 
entry  of  a  consent  decree,  it  is  often  diflBcult  for  private  parties  to  recover  dam- 
ages for  antitrust  injuries.  In  some  cases,  the  Court  may  find  that  it  is  more 
in  the  public  interest,  for  this  reason  and  others,  for  the  case  to  go  to  trial 
instead  of  being  settled  by  agreement. 

Because  the  consent  decree  is  an  important  and  useful  method  of  antitrust 
enforcement,  it  is  not  the  purpose  of  this  bill  to  undo  its  effectiveness.  Instead, 
the  bill  provides  that  proceedings  before  the  district  court  in  connection  either 
with  the  decree  itself  or  the  required  public  impact  statements  are  not  admissible 
against  any  defendant  in  any  antitrust  action  nor  may  they  be  used  as  a  basis  for 
introduction  of  the  decree  itself  as  evidence.  By  declining  to  give  it  prima  facie 
effect  as  a  matter  of  law,  the  consent  decree  is  thereby  preserved  as  an  effective 
tool  of  law  enforcement. 

The  other  portions  of  the  bill  are  also  very  important  and  valuable.  They  raise 
the  penalties  for  criminal  violations  of  the  antitrust  laws  and  improve  the 
appeals  procedures  in  antitrust  cases..  The  present  maximum  fine  of  $50,000  is 
an  inadequate  deterrent  against  violations,  and  providing  for  immediate  Supreme 
Court  review  of  those  cases  of  general  public  importance  can  only  benefit  every- 
one concerned. 

The  use  of  consent  decrees  by  the  Department  of  Justice  is  highly  imix)rtant  to 
the  effective  administration  of  our  antitrust  laws.  A  great  number  of  judgments 
each  year  result  from  this  practice.  During  the  years  1955  to  1967,  81  percent  of 
all  antitrust  judgments  were  represented  by  consent  decrees.  The  following 
figures  show  the  percentage  of  antitrust  judgments  represented  by  consent  de- 
crees during  the  period  1955  to  1972  : 

Percent 

1955  91 

1956  91 

1957 88 

1958  88 

1959  82 

1960  100 

1961   70 

1962 100 

1963  82 

1964  88 

1965  75 

1966  80 

1967 53 

1968  66 

1969  57 

1970 84 

1971   93 

1972   76 

If  we  are  to  be  effective  in  our  efforts  to  promote  free  enterprise  and  to  dis- 
courage monopolistic  business  activity,  we  must  be  firm,  we  must  be  fair,  and 
we  must  insure  that  the  public  interest — the  rights  of  individuals  to  buy  and 
sell  goods  at  the  marketplace  without  undue  interference — shall  to  the  greatest 
extent  possible  be  protected. 
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U.S.  Senate, 
Washington,  B.C.,  March  28,  1972. 
Gordon  F.  Hampton, 
Los  Angeles,  Calif. 

Dear  Mr.  Hampton  :  I  am  writing  to  solicit  your  opinion  on  a  matter  of  deep 
concern  to  me.  During  the  past  few  weeks,  as  a  member  of  the  Judiciary  Commit- 
tee. I  liave  been  a  participant  in  the  committee'.s  investigation  of  the  ITT  anti- 
trust settlement.  Although  the  committee's  study  has  not  yet  been  concluded,  one 
of  the  major  and,  I  think,  continuing  issues  which  has  arisen  during  the  hearings 
is  the  process  by  which  the  Federal  Government  goes  about  settling  major  anti- 
trust cases. 

The  basic  problems,  as  I  see  them,  are  first,  to  assure  that  there  is  adequate 
opportunity  to  evaluate  the  merits  for  and  against  such  a  settlement ;  and  second, 
to  avoid  even  the  apjiearance  of  private  or  special  influence  in  the  decision  to 
settle. 

These  problems  are  fundamentally  apolitical ;  they  exist  in  any  administration 
regardless  of  party.  In  the  long  run,  no  one  in  politics  benefits  from  a  controversy 
such  as  the  present  one  because  it  goes  to  the  heart  of  the  people's  faith  in  their 
Government.  For  this  reason,  I  believe  it  is  important  that  both  Congre.«s  and  the 
Justice  Department  give  particular  attention  to  construction  ideas  for  reform. 
Therefore  it  is  my  hope  that  regardless  of  outcome  of  the  committee  hearings,  it 
will  be  possible  to  construct  and  implement  some  meaningful  reforms. 

Two  weeks  ago  I  outlined  two  such  reforms  in  a  letter  to  Mr.  Kleindienst.  I 
am  enclosing  a  copy  of  that  letter  and  I  would  appreciate  very  much  your  own 
evaluation  of  those  proposals. 

A  third  proposal  on  which  I  would  welcome  comment  concerns  the  opportunity 
for  public  participation  in  the  process  by  which  consent  degrees  are  approved  in 
court.  It  has  been  suggested  to  me  that  some  form  of  intervention  in  such  proceed- 
ings should  be  permitted  for  representatives  of  the  public,  e.g.  the  so-called  public 
interest  law  firms  or  other  groups. 

I  apologize  for  the  length  of  this  request,  but  any  assistance  you  can  provide 
will  be  most  helpful.  It  may  also  contribute  to  strengthening  the  processes  of 
government  in  ways  that  will  protect  both  the  public  and  the  public  official. 
Best  personal  regards, 

John  V.  Tunnby, 

U.S.  Senator. 


U.S.  Senate, 
Washington,  B.C.,  October  20, 1972. 
Gordon  F.  Hampton, 
Los  Angeles,  Calif. 

Dear  Mr.  Hampton  :  Last  March  I  wrote  to  you  and  other  members  of  the 
antitrust  bar  soliciting  their  views  on  a  variety  of  proposals  for  changes  in  the 
antitrust  laws.  During  the  six  months  since  that  time  I  have  had  an  opportunity 
to  study  the  responses  and  to  consult  with  a  number  of  persons  in  Government 
and  private  practice  about  the  merits  of  those  proposals. 

Drawing  upon  that  study,  I  have  now  drafted  a  bill,  S.  4014,  which  I  introduced 
on  September  15th  co-sponsored  by  Senator  Edward  J.  Gurney  (R.,  Fla.),  a  fellow 
member  of  the  Senate  Antitrust  and  jNIonopoly  Subcommittee.  The  legislation  has 
four  principal  thrusts :  first,  reform  of  the  procedures  governing  the  settlement 
of  antitrust  cases ;  second,  regulation  of  lobbying  activities  in  connection  with 
such  settlements ;  third,  increases  in  the  criminal  penalties  for  violation  of  the 
antitrust  laws ;  and  fourth,  revision  of  the  Expediting  Act  to  improve  the  ap- 
pellate process  in  antitrust  cases. 

We  have  introduced  the  bill  at  this  time  in  order  to  provide  adequate  time  for 
review  by  members  of  the  bar  prior  to  hearings  by  the  subcommittee  early  next 
year.  I  am  enclosing  a  copy  of  my  remarks  explaining  the  bill  and  I  would  be 
most  interested  in  any  comments  you  may  have  regarding  its  provisions. 
Best  regards, 

John  V.  Tunney, 

U.S.  Senator. 
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Mabch  6,  1972. 

Hon.  RiCHABD  G.  KXEINDIENST, 

Acting  Attorney  General, 
Department  of  Justice, 
Washington,  D.C. 

Dear  Me.  Kleindienst:  In  preparing  my  questions  for  the  continuation  of 
your  testimony,  I  am  particularly  concerned  that  we  look  for  mechanisms  to 
avoid  in  the  future  the  type  of  situation  with  which  we  seem  to  be  confronted 
at  the  moment.  That  situation  as  I  see  it,  presents  to  the  general  public  a  picture 
of  governmental  decision  making  which  gives  the  appearance,  whether  legitimate 
or  not,  of  compromises  arrived  at  and  bargains  struck  through  special  and  per- 
haps improper  influence.  Such  appearances  do  nothing  to  confirm  the  public's 
faith  in  our  governmental  system.  By  thinking  now  about  new  safeguards  we  may 
also  provide  the  means  for  public  officials  to  act  in  a  manner  above  criticism. 

For  this  reason  I  want  to  raise  with  you  two  possible  areas  of  reform  which 
I  began  discussing  with  you  on  Friday.  I  want  you  to  have  the  opportunity  to 
consider  them  before  they  are  raised  tomorrow  so  that  we  might  have  the  benefit 
of  more  than  a  few  moments  of  deliberation. 

Pursuant  to  your  general  authority  under  28  U.S.C.  Part  II,  §  31,  would  you  as 
Attorney  General  consider  implementing  the  following,  by  means  of  administra- 
tive order,  in  order  to  mitigate  .«ome  of  the  problems  we  have  seen  in  this  case? 

(1)  A  rule  that  whenever  an  antitrust  case  is  settled,  a  reasoned  opinion  be 
made  public  articulating  why  the  settlement  is  adequate,  in  the  pubMc  interest, 
and  achieves  the  original  purpose  of  the  complaint.  This  statement  would  go 
beyond  the  rather  limited  press  release  which  is  now  issued  when  consent  decrees 
are  filed  and  would  provide  a  basis  for  public  evaluation  of  a  proposed  consent 
decree  once  it  is  filed  for  comment. 

Such  a  procedure  would  hardly  be  revolutionary.  Thurmond  Arnold,  shortly 
after  taking  over  as  head  of  the  Antitrust  Division  in  1938.  announced  that  he 
would  regularly  issue  public  statements  explaining  Antitrust  Division  action 
which  would  include:  (1)  the  conditions  which  the  Department  believes  to 
exist  in  the  particular  industry  which  create  monopolistic  control  or  restraint  of 
trade;  (2)  the  reason  why  the  particular  procedure  was  followed,  whether  a 
civil  suit,  consent  decree,  criminal  prosecution,  acceptance  of  pleas  of  nolo 
contendere,  or  dismissal  of  the  proceeding;  and  (3)  the  economic  results  which 
are  to  be  expected  from  its  action  in  the  particular  case. 

In  1968  Professor  Donald  Turner,  then  head  of  the  Antitrust  Division,  imple- 
mented his  Merger  Guidelines,  specifying  which  mergers  would  probably  be 
blocked  by  Justice  and  which  would  not.  Judge  McLaren  has  substantially  fol- 
lowed them.  Their  purpose,  too,  has  been  to  announce  publicly  antitrust  policy 
so  that  the  public  and  potential  defendants  are  appraised  of  what  to  expect. 

I  consider  it  especially  vital  that  such  public  explanations  accompany  consent 
decrees  like  ITT.  A  consent  decree  cuts  off  later  treble  damage  claimants  from 
citing  the  settlement  as  prima  facie  evidence  of  liability.  And  more  seriously, 
a  bad  consent  decree  can  be  worse  than  the  preexisting  situation  since  it  could 
immunize  the  situation  from  later  antitrust  attack ;  e.g.,  the  ATT-Western  Elec- 
tric settlement.  A  public  elaboration  could  discourage  bad  decrees — because  they 
would  be  harder  to  defend  and  would  invite  public  criticism — and  it  could  spare 
enforcers  embarrassing  political  pressures  by  objectifying  reasons  which  could 
be  utilized  in  future  proceedings. 

(2)  A  requirement  that  any  ex  parte  meeting  or  phone  conversation  between 
defendants  in  pending  antitrust  ca.ses  and  the  (a)  Assistant  Attorney  General 
Antitrust  Division  or  his  deputy,  (b)  Deputy  Attorney  General,  (c)  Attorney 
General,  and  (d)  White  House  staff  be  reported  in  written  form  by  the  par- 
ticular official  and  listed  with  the  court  in  which  the  suit  is  pending,  including 
a  description  of  general  purpose  of  the  visit.  You  earlier  testified  that  the 
public  should  trust  their  elected  or  appointed  officials  in  such  situations ;  perhaps 
they  should,  but  in  point  of  fact  they  often  do  not.  Like  Caesar's  wife,  govern- 
ment officials  should  endeavor  to  place  themselves  above  suspicion. 

This  kind  or  proposal  was  put  forward  in  another  form  by  Professor  Philip 
Elman  while  he  was  an  FTC  Commissioner.  He  suggested  that  the  FTC  ban 
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ex  parte  communications  by  interested  parties  to  individual  commissioners  during 
all  agency  proceedings  where  a  quasi-judicial  function  was  performed. 

Last  Friday,  I  asked  you  whether  Congress  should  enact  a  law  requiring  the 
listing  of  ex  parte  contacts.  In  your  answer,  you  noted  that  such  a  reporting 
requirement  would  be  too  burdensome  given  the  number  of  calls  and  visitors  you 
receive  each  day.  The  rule  I  propose  would  be  only  for  antitrust  cases,  of  which 
only  an  average  of  56  a  year  have  been  filed  in  the  past  decade.  Most  defendants 
settle  quickly,  without  ever  permitting  the  Deputy  Attorney  General  or  his 
superiors.  Moreover,  antitrust  cases  usually  involve  large  economic  stakes  and 
they  usually  involve  business  defendants  most  able  and  prone  to  attempt  massive 
lobbying  or  influence.  As  I  recall  it,  upon  becoming  Deputy  Attorney  General, 
you  instituted  a  procedure  whereby  Justice  Department  employees  had  1o  keep 
lime  sheets  of  all  daily  activities.  It  seems  to  me  that  my  suggestion  would  be  far 
less  burdensome  than  your  own  internal  reform. 

Both  of  these  proposals  seek  to  instill  public  confidence  in  government  by  open- 
ing up  its  processes  and  its  doors.  I  would  hope  you  will  help  us  all  to  learn 
from  this  experience. 
Sincerely  yours, 

John  V.  Tunney, 

U.S.  Senator. 


Office  of  the  ATTORNEry  General, 

Washington,  D.C.,  April  7, 1972. 
Hon.  John  V.  Tunnet, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Tunney  :  This  will  respond  to  your  letter  of  March  6, 1972.  You 
describe  two  areas  in  which  reform  might  be  called  for  in  the  Antitrust  Divi- 
sion's consent  decree  program. 

First,  you  asked  whether  I  would  consider  issuing  an  administrative  order 
establishing  a  rule  that,  whenever  an  antitrust  ca^e  is  settled,  a  reasoned 
opinion  be  made  public  articulating  why  the  settlement  is  adequate,  is  in  the 
public  interest,  and  achieves  the  original  purpose  of  the  complaint.  You  sug- 
gested that  this  statement  should  go  beyond  "the  rather  limited  press  release 
which  is  now  issued  when  consent  decrees  are  filed,"  in  order  to  provide  a  basis 
for  public  evaluation  of  a  proposed  consent  decree  which  has  been  filed  for 
comment. 

From  time  to  time  the  Antitrust  Division  has  considered  the  best  procedures 
for  accomplishing  the  objectives  you  describe.  We  continue  to  do  so.  I  should 
first  observe,  however,  that  whether  or  not  changes  in  our  procedure  are  finally 
settled  upon,  no  formal  administrative  order  is  necessary. 

Antitrust  Division  settlements  in  important  cases  are  announced  as  soon  as 
they  are  firm  (even  though  the  agreement  may  be  only  an  agreement  in  prin- 
ciple) in  order  to  prevent  insiders  from  taking  advantage  of  their  preferred 
position  in  the  securities  market.  In  all  antitrust  cases,  a  press  release  is  also 
issued  at  the  time  the  proposed  settlement  has  been  filed  with  the  court.  The 
object  of  these  press  releases  is  to  secure  the  widest  possible  notice  of  our  pro- 
posed decrees  so  that  interested  or  affected  parties  are  put  on  notice  that  their 
interests  may  be  affected.  Thereafter,  such  per.sons  can  make  a  more  careful 
study  of  the  matter  by  reading  the  documents  on  file  with  the  court,  including 
the  complaint  and  the  full  terms  of  the  settlement.  I  think  it  would  lie  unwise 
to  try  to  mold  our  press  releases  or  other  procedures  into  an  inflexible  pattern, 
for  this  would  limit  their  utility  with  respect  to  our  general  operating  program. 

Under  our  procedures  all  settlements  are  required  to  be  filed  with  the  court 
for  a  period  of  30  days  before  they  are  submitted  to  the  court  for  final  approval. 
The  Government  may  withdraw  its  con.sent  to  the  .'settlement  at  any  time  during 
the  thirty-day  period.  Interested  parties  can  compare  the  complaint  and  the 
proposed  settlement  relief  to  see  whether  the  proposal  secures  for  the  Govern- 
ment all  of  the  relief  it  reasonably  could  be  expected  to  obtain  at  the  conclu- 
.sion  of  a  successfully  litigated  trial,  and  such  parties  are  free  to  comment  to 
the  Department  and  to  the  court.  On  occasion  the  Government  modifies  the  pro- 
posed relief  in  the  light  of  these  comments.  If  interested  parties  want  to  be  heard 
on  the  settlement,  the  Department  urges  the  court  to  receive  their  views  at  a 
public  hearing  before  entering  the  order  which  makes  the  settlement  final.  A  rec- 
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ord  is  made  of  all  matters  before  the  court  in  such  settlements,  which  is  avail- 
able to  the  press,  to  attorneys  and  to  the  public  in  general. 

Since  press  releases  serve  merely  to  provide  notice  to  such  parties,  the  De- 
partment has  refrained  from  incorporating  arguments,  explanations,  comments 
or  other  claims  in  the  press  releases.  The  tendency  to  make  claims  of  "victory" 
at  the  time  when  a  controversy  is  being  ended  might  tend  to  put  a  restraint 
upon  the  desire  of  defendants  to  seek  an  out-of-court  settlement.  Since  the 
consent  decree  program  is  an  important  and  useful  part  of  the  Antitrust  Divi- 
sion's enforcement  activities,  it  would  be  unfortunate  if  such  considerations 
were  to  result  in  a  substantial  curtailment  in  this  method  of  effectively  termi- 
nating litigation. 

In  sum.  our  goal  is  to  provide  press  releases  which  reveal  the  ba.sic  facts 
from  which  the  public  may  discern  the  general  nature  and  significance  of  the 
settlement.  We  shall  continue  to  work  toward  this  goal.  In  this  spirit,  I  pro- 
pose to  add  to  our  press  releases  a  specific  reference  to  the  fact  that  comments 
to  the  Department  and  the  court  are  invited  from  members  of  the  public  during 
the  30-day  waiting  period. 

Finally,  in  every  ease  the  Antitrust  Division  has  stood  ready  to  explain  the 
settlement  in  full  detail  in  open  court.  In  many  cases  such  a  presentation  has 
been  made  on  the  Department's  own  initiative,  and  I  intend  to  continue  this 
policy.  The  following  is  a  description  of  the  procedures  followed  in  some  of  the 
more  important  recent  cases,  together  with  copies  of  the  press  releases  issued 
so  that  you  may  observe  in  more  concrete  form  what  the  Division's  practice  has 
been: 

(1)    UNITED   STATES  V.   AUTOMOBILE   MANUFACTURERS  ASSOCIATION,   ET  AL. 

(CENTRAL    DISTRICT,     CALIF.) 

When  the  proposed  decree  in  this  action  was  filed  on  September  11,  1969,  the 
press  release  (enclosed  as  Exhibit  A)  was  issued  and  the  Court  (Judge 
Curtis)  w^as  advised  by  the  attorneys  for  the  Government  and  the  defendants 
concerning  the  nature  of  the  case,  the  relief  sought  and  the  provisions  of  the 
decree  which  were  being  filed,  and  the  same  day,  Assistant  Attorney  General 
McLaren  held  press  conferences  both  in  Los  Angeles  and  Washington  at  which 
he  discussed  the  decree.  A  month  after  the  decree  was  filed,  the  parties  con- 
sented to  a  minor  revision  to  conform  with  several  suggestions  for  modification. 
Finally,  after  inviting  the  views  of  all  interested  parties  and  public  bodies, 
.Tudge  Curtis  held  a  day-long  hearing  in  open  court  on  October  28,  1969,  following 
which  he  announced  his  decision  to  enter  the  decree.  We  attribute  this  public 
respon.'-e  in  large  part  to  the  publicity  given  to  the  proposed  decree  when  it  was 
lodged  with  the  Court  the  previous  month. 

(2)    UNITED  STATES  V.  LING-TEMCO-VOUGHT,  INC.,    (JONES  &  LAUGHLIN  ACQUISITION), 

(W.D.    PA.) 

On  March  6,  1970,  upon  reaching  agreement  in  principle  with  the  defendants 
as  to  the  terms  of  a  proposed  consent  judgment,  the  Government  issued  a  press 
release  to  prevent  any  "insider  trading"  (Exhibit  B).  On  March  10,  1970,  the 
proposed  judgment  was  lodged  with  the  Court.  Thereafter,  the  Court  ordered  a 
hearing  on  the  proposed  judgment,  and  the  Government  filed  an  extensive  state- 
ment of  facts  demonstrating  why  the  judgment  was  in  the  public  interest  and 
why  it  would  achieve  the  essential  purposes  of  the  complaint,  and  moved  for 
the  entry  of  the  judgment.  On  June  1,  1970,  all  interested  parties  were  heard 
in  open  court,  and  thereafter  the  judgment  was  supplemented  by  agreement 
of  the  parties  with  provisions  relating  to  employee  pension  and  benefit  funds.  On 
June  10,  1970,  when  Judge  Rosenberg  entered  the  Final  Judgment  and  promul- 
gated an  opinion  explaining  his  reasons  for  approving  it,  another  press  release 
was  issued  (Exhibit  C). 

A  year  later,  on  April  9,  1971,  w^hen  the  Government  objected  to  a  proposed  plan 
by  LTV  to  divest  Okonite  to  Amega-Alpha.  Inc.,  it  publicized  its  objection  by 
press  release  (Exhibit  D).  Thereafter,  when  the  divestitute  plan  had  been  re- 
vised to  meet  the  Government's  objections,  a  second  press  release  was  issued 
which  announced  the  Government's  withdrawal  of  its  objection  and  its  reasons 
therefor,  and  invited  interested  persons  to  examine  both  the  report  to  be  filed 
with  the  Court,  and  the  documents  submitted  to  the  Department  which  contained 
the  parties'  representations  and  undertakings  (Exhibit  E). 
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(3)  UNITED  STATES  V.  INTERNATIONAL  TELEPHONE  CORPORATION  (GRINNELL,  CANTEEN 
AND  HARTFORD  FIRE  INSURANCE  OASES)  ,  (DISTRICT  OF  CONNECTICUT  AND  NORTHERN 
DISTRICT   OP   ILLINOIS) 

Announcement  that  agreement  in  principle  had  been  reached  was  communi- 
cated to  the  public  with  respect  to  the  consent  decrees  in  the  ITT  cases  by  a 
press  release  dated  July  31,  1971  (Exhibit  F).  That  press  release  spelled  out 
the  basic  terms  that  were  embodied  in  the  final  decree  presented  to  the  Courts  in 
Hartford  (Judge  Blumenfeld)  and  in  Chicago  (Judge  Austin)  on  August  10, 
1971,  when  counsel  for  the  parties  in  each  case  described  and  explained  the  terms 
of  the  decrees.  A  second  press  release  was  issued  by  the  Department  on  Au- 
gust 23,  1971,  at  the  time  that  the  official  filing  of  the  decrees  was  accomplished 
(Exhibit  G).  Finally,  on  September  23,  1971,  a  public  hearing  on  these  decrees 
was  held  in  Hartford  at  which  counsel  for  the  Government  and  for  ITT  in  open 
court  described  the  terms  of  the  decrees  in  some  detail  and  answered  the  ques- 
tions posed  by  Judge  Blumenfeld.  The  transcript  of  that  hearing  has  been 
made  part  of  the  record  in  the  current  Senate  Judiciary  Committee  hearings. 

(4)  UNITED  STATES  V.   SWIFT  &  COMPANY,  ET  AX.    (NORTHERN  DISTRICT  OF  ILLINOIS) 

On  November  17,  1971,  the  parties  submitted  a  proposed  Modified  and  Supple- 
mental Final  Judgment,  amending  a  50-year-old  consent  decree.  The  purpose  of 
the  amendments  were,  inter  alia,  to  permit  the  meat  packers  to  enter  certain  new 
activities  in  ways  which  the  Department  believed  would  be  pro-competitive. 
When  the  judgment  was  lodged  with  the  court,  the  attorneys  for  the  Government 
explained  its  terms  and  purposes  to  the  district  judge.  They  also  showed  the 
judge  a  press  release  (Exhibit  H)  which  was  being  issued  to  notify  any  inter- 
ested party  that,  in  the  absence  of  objection,  the  modified  judgment  would  be  en- 
tered after  30  days.  On  December  20,  1971,  a  joint  motion  urging  the  court  to 
enter  the  revised  judgment  was  made  in  open  court  and  the  Government's  Memo- 
randum in  Support  was  filed.  (Exhibit  I)  There  being  no  objection,  the  court 
entered  the  Modified  and  Supplemental  Judgment. 

Next  you  suggest  that  Congress  pass  a  law  requiring  "ex  parte"  meetings  or 
phone  conversations  between  antitrust  defendants  and  the  (a)  Assistant  Attor- 
ney General,  Antitrust  Division,  or  his  Deputy,  (b)  Deputy  Attorney  General 
(c)  Attorney  General  and  (d)  White  House  staff,  he  reported,  described  and 
listed  with  the  appropriate  decree  court.  In  that  connection,  you  cited  a  pro- 
posal by  then  FTC  Commissioner  Philip  Elman,  that  the  FTC  ban  ex  parte  com- 
munications between  interested  parties  and  individual  commissioners  during  all 
agency  proceedings  where  a  quasi-judicial  function  was  performed. 

As  I  stated  at  the  hearing  session  of  March  7,  I  find  this  suggestion — as  the 
previous  one — to  be  very  thoughtful  and  I  have  given  it  serious  consideration. 
However,  a  thorough  analysis  of  your  suggestion  has  raised  questions  in  my  mind 
as  to  its  inherent  premise  and  also  as  to  the  conclusions  to  which  it  leads. 

The  more  I  thought  about  your  suggestion,  the  more  clear  it  became  that  your 
proposal  seems  to  assume  that  antitrust  officials,  and  other  government  officers 
when  dealing  with  antitrust  matters,  are  so  suspect  that  their  every  coming  and 
going  should  be  recorded  by  them  and  made  public.  Unfortunately,  if  this  is  so 
the  records  kept  by  such  people  would  be  similarly  suspect. 

I  cannot  in  good  conscience  subscribe  to  this  premise.  In  general,  I  think  that 
those  who  over  the  years  have  served  the  Federal  Government  have  done  so 
honestly  and  forthrightly  and  have  discharged  their  responsibilities  in  the  public 
interest. 

To  be  sure,  from  time  to  time  there  are  disclosures  of  improper  dealings  and 
fraud  in  Government ;  I  believe  that  such  conduct  should  be  rooted  out  and  prose- 
cuted. But  I  think  you  will  agree  that  those  not  worthy  of  trust  would  not  be 
trustworthy  in  keeping  the  records  you  suggest,  and  those  who  do  not  trust  such 
officials  would  assume  the  records  were  not  honest  in  any  event. 

I  think  you  will  also  agree  with  me  that,  with  respect  to  honesty,  integrity 
and  public  service,  the  record  of  those  responsible  for  antitrust  enforcement, 
imder  administrations  of  either  party,  has  been  exemplary.  Judge  McLaren  and 
his  recent  predecessors,  and  those  who  served  under  them,  represent  the  highest 
level  of  skilled  and  dedicated  professionalism.  Thus,  considering  the  premise 
which  necessarily  underlies  your  proposal,  to  single  out  antitrust  enforcement 
for  special  treatment  of  the  type  which  you  suggest  seems  ironic,  unwise  and 
demeaning. 
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Moreover,  if  there  be  merit  to  your  proposal,  it  seems  to  me  that  it  should  be 
applied  to  all  public  oflScials  at  every  level  and  of  all  branches  of  Government 
and  all  should  be  required  to  make  periodic  public  disclosure  of  who  they  meet 
or  talk  with,  when,  and  about  what.  If,  as  you  stated  at  the  hearings,  your  pur- 
pose is  to  provide  protection  for  public  officials,  I  think  that  careful  study  should 
be  given  to  extending  such  protection  to  all  public  officials — for,  as  you  indi- 
cated, all  can  be  subject  to  false  accusations. 

For  these  reasons,  I  think  that  both  suggestions  deserve  careful  thought.  But, 
also  for  these  reasons,  neither  proposal  should  be  enacted  hastily,  without  that 
carfeul  thought,  and  amid  a  controversy  fueled  by  titilating  but  unfounded 
allegations. 

Sincerely, 

Richard  G.  Kleindienst, 

Acting  Attorney  General. 


Remarks  of  Donald  F.  Turner'  at  National  Institute  of  the  Antitrust 
Section  of  the  American  Bar  Association,  Atlanta,  Ga.,  November  10,  1972 

(This  speech  was  transcribed  from  a  tape  recording  but  has  not  been  edited  by 

Professor  Turner) 

When  I  was  invited  down  here,  and  I  was  thinking  about  what  to  say,  I  decided 
that  I  would  proceed  on  the  premise  that  my  administration  did  not  need  any 
defense,  and  that  I  would  not  initiate  one,  although  I  would  be  prepared  to 
respond  if  questions  were  raised. 

I  want  to  talk  about  consent  decree  procedures.  I  thought  for  a  moment  when 
Lee  Loevinger  began  speaking  that  he  was  going  to  take  my  speech  away.  I  don't 
have  to  throw  any  of  it  away.  He  didn't  take  any  of  it. 

I  hope,  however,  that  in  the  end,  I  will  not  get  the  response  that  the  law 
professor  got  when  he  wrote  a  book.  The  opening  sentence  of  the  review  of  his 
book  was,  "This  book  fills  a  necessary  void." 

As  you  all  know,  the  controversy  over  the  ITT  settlement  has  generated  serious 
criticism  of  the  Government's  consent  decree  procedures  and  proposals  ranging 
all  the  way  from  very  modest  change  to  total  abolition. 

We  now  have  extensive  legislative  proposals  being  taken  seriously.  A  bill  has 
been  filed  by  Senator  Tunney,  with  Senator  Gurney  along  with  him,  providing 
for  very  extensive  changes. 

The  principal  provisions  of  the  bill  in  case  you  haven't  seen  it  are  as  follows : 

(1)  A  proposed  consent  decree  must  be  filed  60  days  before  its  effective  date. 

(2)  The  Government  must  simultaneously  file  a  "public  impact  statement"  con- 
taining among  other  things  a  description  of  the  anticipated  effects  of  the  decree 
on  competition,  a  description  of  alternatives  to  the  proposed  decree,  and  the 
anticiapted  effects  of  such  alternatives. 

(3)  The  Government  must  entertain  written  comments  from  interested  persons 
and  prepare  and  file  in  court  and  in  the  Federal  Register  responses  to  those  writ- 
ten comments. 

(4)  The  court  is  authorized  to  permit  full  or  limited  participation  or  inter- 
vention by  "interested  persons"  or  agencies. 

(5)  Before  approving  the  decree,  the  court  must  determine  that  it  is  "in  the 
public  interest,"  taking  into  account  alternatives,  the  impact  of  the  decree  on  the 
public  generally  and  on  individuals  alleging  specific  injury  from  the  alleged  viola- 
tions, and  the  public  benefit  to  be  derived  from  determining  the  issues  at  trial. 

Now,  not  all  of  those  procedures  raise  serious  questions.  I  would  expect  no 
earth-shaking  consequences  from  extending  the  waiting  period  on  the  consent 
decree  from  the  pre.sent  30  days  to  60  days,  although  I  think  in  either  event  there 
ought  to  be  provisions  for  shortening  it  under  appropriate  circumstances. 

Nor  do  I  think  that  vehement  objection  can  be  made  to  a  proposal  that  the 
Government  explain  what  the  competitive  effects  of  the  proposed  decree  are  ex- 
pected to  be,  although  they  will  often  be  self-evident. 

But  the  bill  as  a  whole  would  clearly  impose  significantly  greater  burdens 
and  costs  on  the  Goverimient  and  the  courts  in  the  processing  of  consent  decrees. 


1  Donald  F.  Turner  was  the  Assistant  Attorney  General  In  charge  of  the  Antitrust  Divi- 
sion, U.  S.  Department  of  Justice,  from  1965-6R.  Since  196S  he  has  been  a  professor  of  law 
at  Harvard.  Prof.  Turner  is  the  author  of  many  works  in  the  field  of  antitrust  and  is  the 
co-author  of  Antitrust  Policy. 
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I  think  we  can  confidently  expect  that  there  will  be  attempted  intervention  a 
rash  of  comments,  and  at  least  some  prolongation  of  proceedings  in  all  but  the 
most  routine  cases,  and  probably  in  the  latter  as  well. 

Now  the  imposition  of  these  additional  costs  and  burdens,  it  seems  to  me  is 
defensible  only  if  there  is  a  clear  need  or  purpose  to  be  served  that  outweighs 

It  must  appear  that  not  only  present  procedures  lead  to  a  significant  number  of 
inappropriate  decrees,  but  also  that  the  proposed  new  procedures  would  mate- 
rially improve  the  results  of  consent  decrees  taken  as  a  whole,  and  materiallv 
improve  the  effectiveness  of  antitrust  enforcement  generally. 

None  of  these  propositions  has  been  satisfactorily  established,  and  I  do  not 
believe  that  they  can  be.  The  vast  majority  of  the  consent  decrees  I  have  seen 
over  the  past  years  appear  substantively,  unobjectionable,  particularly  the  ones 
in  which  I  have  participated. 

Full  or  reasonably  full  relief  from  the  violations  complained  of  is  normally 
obtained.  To  be  sure,  there  have  been  some  decrees  which,  when  matched  with 
the  complaint  to  which  they  were  addressed,  seem  substantively  inadequate 
or  peculiar. 

But  at  least  some  peculiar  decrees  probably  involved  peculiar  circumstances 
which  it  was  perfectly  legitimate  to  take  into  account,  such  as  changed  circum- 
stances affecting  the  firm  or  industry  concerned,  and  cases  in  which  the  agency 
was  convinced  that  the  violation  had  occurred  but  had  been  unable  to  marshal 
a  convincing  set  of  facts. 

But  taking  as  given  that  from  time  to  time  the  Government  agrees  to  an 
inappropriate  decree,  would  the  proposed  procedures  make  a  significant  contri- 
bution to  resolving  the  difliculty? 

This  is  far  from  clear  to  me.  The  prospects  for  obtaining  more  extensive  relief 
through  third  party  intervention  and  closer  court  scrutiny  are  severely  limited 
by  the  obvious  fact  that  no  court  can  impose  more  significant  relief  on  the 
defendants  than  they  are  willing  to  accept. 

And  in  the  event  of  refusal  by  defendants  to  accede,  the  only  choices  left  are 
either  to  retreat  to  the  decree  that  they  will  agree  to,  to  dismiss  the  case,  which 
I  think  the  Government  may  well  often  do,  or  to  proceed  to  full  litigation. 

Moreover,  in  some  cases,  more  extensive  relief  may  be  of  dubious  or  no  merit. 
This  appears  to  me  to  be  a  serious  danger  that  modifications  in  response  to  the 
claims  of.  or  designed  to  serve  the  interests  of,  private  intervenors  may  worsen 
a  decree  rather  than  improve  it ;  they  restrict  competition  rather  than  promote  it. 

Now.  one  would,  of  course,  hope  that  the  courts  would  resist  bad  proposals, 
but  the  history  of  decision-making  by  administrative  agencies,  operating  under 
these  kinds  of  loose  standards  that  this  proposed  statute  would  impose,  showing 
quite  an  evident  tendency  to  reach  compromise  by  giving  something  to  everyone, 
is  not  reassuring. 

In  sum,  looking  strictly  at  the  probable  effects  of  the  proposed  legislation  and 
the  appropriateness  of  particular  decrees,  there  is  little  reason  to  believe  that 
on  balance  the  effect  would  be  favorable. 

And  when  you  ask  the  broader  question  of  what  effect  these  proposals  would 
have  on  the  effectiveness  of  antitrust  enforcement  generally,  it  seems  to  me 
the  answer  is  almost  certainly  negative. 

As  I  have  noted,  and  as  is  obvious,  the  proposals  would  substantially  increase 
the  resources  that  the  Government  would  have  to  devote  to  processing  of  consent 
decrees,  and  would  thus  prevent  those  resources  from  being  used  for  antitrust 
enforcement  elsewhere. 

The  proposed  bill  might  even  be  interpreted  to  preclude  any  consideration  of 
such  opportunity  costs.  There  is  no  mention  of  it  in  the  legislation.  But  even  if 
it  were  amended  to  provide  for  this,  how  is  a  court  to  decide  the  issue? 

For  if  the  Government  has  concluded  that  the  added  amount  of  relief  which 
could  be  obtained  through  litigation  is  not  worth  the  price,  and  where  the  defen- 
dant is  unwilling  to  accept  the  added  provisions,  on  what  basis  can  a  court 
.secondguess  the  Government? 

More  fundamentally,  .should  it  really  be  asked  to  do  so?  I  have  a  few  addi- 
tional comments  before  concluding.  There  are  two  critical  points,  I  think,  that 
are  either  overlooked  or  not  adequately  appreciated  by  those  pumping  for  greater 
private  participation  in  consent  decree  procedures. 

The  first  is  that  anyone  who  thinks  anyone  is  violating  the  antitrust  laws,  or 
has  [violated  them],  and  that  he  is  injured  by  it,  can  test  out  his  belief  in  a 
private  suit. 
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That  the  Government  has  consented  to  a  decree  falling  short  of  what  he  thinks 
is  appropriate  may  have  an  adverse  psychological  effect  in  his  case,  but  imposes 
no  legal  bar. 

The  second  point,  vphich  Lee  Loevinger  averred  to,  is  that  one  cannot  divorce 
the  issue  of  consent  decree  procedures  from  the  general  issue  of  prosecutorial 
discretion,  and  the  proper  location  of  antitrust  policy-making  in  general. 

If  one  is  really  serious  about  injecting  additional  third  party  and  judicial 
input  into  Government  antitrust  policy-making,  he  must  consider  that  as  things 
stand  the  Government  can  decline  to  bring  a  case  at  all.  can  settle  a  potential 
case  informally  on  the  basis  of  written  undertakings,  and  can  decline  to  prose- 
cute further  a  case  it  decides  is  no  longer  worth  pursuing. 

It  is  in  these  areas,  particularly  the  first,  that  much  more  important  policy 
determinations  are  made  than  in  the  formulation  of  this  or  that  consent  decree. 

And  if  we  focus  on  the  broader  issue,  I  am  convinced  myself  that  whatever 
the  prospects  may  be  for  the  development  of  a  more  coherent  and  rational  anti- 
trust policy,  they  do  not  lie  in  diluting  the  role  of  the  Department  of  Justice ; 
they  do  not  lie  in  making  each  Government  antitrust  case  a  vehicle  for  par- 
ticipatory democracy.  Thank  you. 


Report  Fbom  the  House  of  Delegates  on  Proposals  To  Make  TBESEiiE  Damage 
Payments  Xox-Dedvctible  and  To  Amend  the  Expediting  Act 

(By  Richard  W.  McLaren,  Section  Delegate  to  the  House  of  Delegates) 

Our  Section  presented  to  the  Midyear  Meeting  of  the  House  of  Delegates  in 
February  two  proposed  resolutions.  One  opposed  legislation  designed  to  make 
treble  damage  payments  and  expenses  non-deductible  for  Federal  income  tax 
purposes.  The  other  urged  amendment  of  the  Expediting  Act^  to  provide  that 
appeals  in  Government  civil  cases  will  go  to  the  courts  of  appeals,  instead  of 
directly  to  the  Supreme  Court  (as  at  present),  except  under  extraordinary 
circumstances. 

I  am  glad  to  report  that  both  resolutions  were  adopted  by  the  House  of  Dele- 
gates without  a  single  dissenting  vote.  The  two  resolutions  appear  in  the  current 
issue  of  the  American  Bar  Association  Journal  ^  and  are  reprinted  as  an  appendix 
to  this  report. 

Since  both  of  these  matters  are  important  and  undoubtedly  are  to  receive  con- 
siderable attention  in  the  next  year  or  so,  I  would  like  to  explain  the  resolutions 
in  a  little  more  detail,  and  solicit  your  active  support  for  .them  with  your  Com- 
gressional  friends. 

*  ^i  *  *  *  *  * 

amendment  of  the  expediting  act 

You  will  recall  that  Section  1  of  the  Expediting  Act "  provides  for  a  three-judge 
court  to  try  a  Government  civil  antitrust  case  upon  the  filing  of  a  certificate  of 
general  public  importance  by  the  Attorney  General.  Section  2  '  provides  that  ap- 
peals from  the  trial  courts  in  Government  civil  antitrust  cases  shall  be  direct  to 
the  Supreme  Court  automatically,  i.e.,  without  the  filing  of  any  certificate,  and 
it  has  been  held  that  the  Courts  of  Appeals  are  entirely  without  jurisdiction  of 
such  cases.' 

A  great  deal  has  been  written  and  said  in  the  last  five  or  six  years  on  the  sub- 
ject of  amendment  or  repeal  of  the  Expediting  Act  and  I  am  not  going  into  the  de- 
tail of  the  arguments.  The  case  for  eliminating  the  direct  appeal  was  well  stated — 
and  I  believe  first  stated — by  Gerhard  A.  Gesell  in  an  address  to  the  New  York 
State  Bar  in  1961."  In  essence,  it  was  his  position  that  things  have  so  greatly 


1  Act  of  February  11,  1903.  C.  .544.  32  Stat.  S23,  as  amended,  15  U.S.C.  §§  28,  29. 

-'  52  A. B.A.J.  .391,  397-98  (1966).  See  pp.  129-30  infra. 

"15  U.S.C.   §  28. 

7  15  U.S.C.   §  29. 

"See  United  .states  v.  California-  Cooperative  Canneries,  279  U.S.  553,  558-59  (1929)  ; 
United  Fltaten  AlkaU  Export  Afifi'n.,  Inc.  v.  United  States,  325  U.S.  196,  201-02  (1945)  ; 
United  States  v.  FMC  Corp.,  321  F.  2d  543  (9th  Cir.  1963),  application  for  injunction 
denied  bv  Mr.  Justice  GoldberR,  84  Sup.  Ct.  4  (1963). 

"  Geseil,  A  Much  Needed  Reform — Repeal  the  Expediting  Act  for  Antitrust  Cases,  1961 
Antitrust  L.  Sym.  98. 
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changed  since  the  Expediting  Act  was  adopted  that  is  is  now  both  unnecessary 
and  inappropriate.  He  pointed  out  that  the  courts  of  appeals  are  now  well  es- 
tablished (which  they  were  not  in  1903,  being  only  12  years  old)  and  entirely 
competent  to  handle  antitrust  cases  ;  that  antitrust  cases  today  present  not  novel 
legal  questions,  but  complex  factual  issues  which  it  is  physically  impossible  for 
the  Supreme  Court  to  review,  and  they  should  accordingly  be  handled  like  other 
comparable  types  of  litigation,  leaving  to  the  Supreme  Court  "problems  not  of 
fact,  but  of  deciding  new  frontiers  of  antitrust  law."  ^°  Mr.  Gesell  suggested  that 
"were  the  Expediting  Act  eliminated,  we  would  greatly  alleviate  the  burden  on 
the  Supreme  Court,  we  would  get  a  careful  intermediate  appellate  review,  and 
we  would  get  the  benefits  of  the  Interlocutory  Appeals  Statute  ...  all  desirable 
objectives."  " 

Richard  A.  Solomon,  then  head  of  the  Appellate  Section  of  the  Antitrust  Divi- 
sion, speaking  at  the  same  meeting,  agreed  "that  Supreme  Court  review  of  fac- 
tual findings  by  the  district  court  ...  is  an  extremely  limited  one"  and  that 
'■[s]ince  many  antitrust  cases  rise  or  fall  upon  interpretations  of  disputed  fac- 
tual matters  this  means  that  all  too  frequently  there  is  no  effective  appeal  from 
an  adverse  ruling  of  a  single  district  judge."  "  Solomon  nonetheless  felt  that  the 
Expediting  Act  had  been  effective  to  speed  up  the  disposition  of  antitrust  cases 
and  that  it  should  not  be  repealed,  but  possibly  amended,  so  that  "major  eco- 
nomic cases  where  expedition  is  still  vital"  could  be  certified  directly  to  the  Su- 
preme Court." 

The  following  year,  in  the  Brmvn  Shoe  case,  Mr.  Justice  Harlan  (with  Mr. 
Justice  Clark  concurring),  suggested  that,  in  view  of  its  mounting  docket,  the  Su- 
preme Court  be  relieved  of  "the  often  arduous  task"  of  reviewing  long  trial  rec- 
ords to  determine  if  factual  findings  are  supportable,  pointing  out  that  in  most 
antitrust  cases  the  legal  issues  "are  no  longer  so  novel  or  unsettled"  as  to  make 
direct  review  appropriate,  and  suggesting  that  both  "expedition"  and  "ever-all. 
more  satisfactory  appellate  review"  would  be  achieved  by  returning  primary  ap- 
pellate satisfactory  to  the  courts  of  appeals.^* 

In  1963,  in  the  Singer  Manufacturing  case,  seven  of  the  eight  other  justices 
then  sitting  joined  in  an  opinion  by  Mr.  Justice  Clark  which  reiterated  the  views 
expressed  in  Broxon  Shoe :  "Direct  appeals  not  only  place  a  great  burden  on  the 
Court  but  also  deprive  us  of  the  valuable  asistanee  of  the  court  of  appeals."^ 
Mr.  Gesell's  talk  to  the  New  York  bar  was  specifically  cited."  Repeatedly,  since 
Singer,  individual  Justices  have  called  for  action  to  ease  the  Supreme  Court's 
workload,  emphasizing  that  detailed  fact  finding  reviews  are  more  properly  and 
probably  better  done  by  the  courts  of  appeals." 

Responding  to  the  Supreme  Court's  suggestion,  in  April  1963  the  Attorney  Gen- 
eral transmitted  to  Congress  a  draft  bill  to  amend  the  direct  appeal  provision  of 
the  Expediting  Act.  This  bill  (which  became  S.  1892)  would  have  restored  the 
courts  of  appeals  as  the  normal  channel  for  Government  civil  cases  unless  "the 
Attorney  General,  or  the  district  court  either  on  application  of  a  party  or  on  its 
own  motion,  has  certified  that  the  case  is  of  general  public  importance."  This  in 
effect  carried  out  the  suggestion  made  in  1961  by  Mr.  Solomon. 

Being  of  the  view  that  the  normal  certiorari  procedure  would  permit  the  Su- 
preme Court  to  exercise  its  discretion  in  deciding  what  antitrust  cases  to  review — 
and  would  also  suflSce  to  deal  with  any  peculiarly  urgent  cases — and  that  such  a 
procedure  would  provide  greater  equality  as  between  the  Government  and  private 
defendants,  the  American  Bar  Association,  at  the  recommendation  of  this  Sec- 
tion, in  May,  1963,  adopted  a  proposed  bill  to  repeal  Section  2  of  the  Expediting 
Act.  The  bill  would  have  restored  the  Courts  of  Appeals  as  the  appellate  channel, 
but  it  was  emphasized  that  the  expedited  certiorari  procedure  provided  under  28 
U.S.C.A.  §  1254  (1)  would  be  available.  With  certain  revisions,  this  bill  was  in- 
troduced by  Senators  Olin  D.  Johnston  and  Roman  L.  Hruska  and  became  S.  1811 
in  the  SSth  Congress." 


w/d.  at  101. 

u/d.  at  100-01. 

^Solomon,  Repeal  of  the  Expediting  Act — A  Negative  View,  1961  Antitrust  L.  Sym.  94, 
95.  Solomon  emphasized  that  the  Government  as  well  as  defendants  had  suffered  in  the 
Supreme  Court  as  a  result  of  the  Act. 

13  iMd. 

"  Brown  Shoe  Co.  v.  United  States,  370  U.S.  294,  355,  363-64  (1962). 

'^  United  States  v.  Singer  Manufacturing  Co.,  374  U.S.  174,  175,  n.  1  (1963). 

i«  Ibid. 

1"  See,  e.g..  Mr.  Justice  Fortas'  address  to  this  Section's  dinner  meeting,  Apr.  14,  1966, 
p.  131  infra. 

18  Statements  of  the  two  senators  upon  introducing  this  bill  appear  In  the  Congressional 
Record  for  .Tune  27.  1963  at  pp.  11260-63. 
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In  the  fall  of  1963.  the  Judicial  Conference  specifically  disapproved  the  pro- 
posed American  Bar  Association  bill,  and  approved  the  Justice  Department  bill 
only  upon  the  condition  that  the  Attorney  General's  right  to  file  a  certificate  be 
made  subject  to  obtaining  leave  of  the  district  court."  Opposition  was  expressed 
also  by  Congressman  Emanuel  Celler  in  an  article  in  the  DePaul  Law  Review, 
in  which  he  critized  both  the  American  Bar  Association  and  the  Justice  Depart- 
ment proposals  and  concluded  that  the  Expediting  Act  had  served  well  and  re- 
quired no  amendment.^" 

It  was  against  this  background  that  representatives  of  this  Section  and  of  the 
Justice  Department  began  discussions  in  the  summer  of  1965  in  an  effort  to  reach 
a  compromise  proposal  which  would  be  satisfactory  to  all  concerned.  A  compro- 
mise bill  was  agreed  upon  after  some  months,  and  it  was  this  bill  which  was 
approved  by  this  Section  last  winter  and  incorporated  in  the  resolution  which  was 
presented  to  and  adopted  by  the  House  of  Delegates  last  February.  I  might  say 
parenthetically  that  our  proposal  was  considered  ahead  of  time  and  was  supported 
in  the  House  of  Delegates  by  the  Council  of  the  Section  of  Judicial  Administra- 
tion, of  which  Mr.  Justice  Brennan  and  Judge  Stanley  Barnes,  former  head  of 
the  Antitrust  Division,  are  members. 

Under  our  proposed  bill,  Section  1  of  the  Expediting  Act,  providing  for  the  im- 
paneling of  a  three-judge  court,  with  direct  appeal  to  the  Supreme  Court  from 
its  judgment,  would  he  left  undisturbed. 

The  appeal  provision  of  the  Expediting  Act  (Section  2)  would  be  amended  to 
provide  that  appeals  from  district  court  judgments  and  interlocutory  orders  "^ 
would  lie  to  the  Courts  of  Appeals  unless  certified  to  the  Supreme  Court  (1)  by 
the  district  court  "in  the  interest  of  justice"  or  (2)  by  the  Attorney  General  on 
the  ground  that  immediate  review  of  the  case,  or  a  particular  question  of  law 
therein,  is  of  "general  public  importance."  ^ 

If  anything,  this  bill  will  .speed  up  the  determination  of  unsettled  questions  of 
law  and  strengthen — not  weaken — antitrust  enforcement. 

The  proposal  specifically  takes  into  account  the  fact  that  the  Supreme  Court, 
under  its  Rule  29,  makes  a  "preliminary  examination"  of  all  certified  cases  "to 
determine  whether  the  ca.se  shall  be  set  for  argument  or  whether  the  certificate 
will  be  dismissed,"  and  that  if  the  Supreme  Court  does  not  take  the  case  for  a 
plenary  appeal  (i.e.,  if  it  dismisses  the  certificate  or  issues  instructions  for  the 
guidance  of  the  lower  court),  an  appeal  on  the  merits  still  would  lie  from  the 
district  court's  judgment  to  the  court  of  appeals.  Consequently,  even  in  the  case 
of  certification,  the  Supreme  Court  would  not  face  the  Hobson's  choice  it  has 
today — of  either  undertaking  to  review  long  records  from  the  factual  standpoint, 
or  denying  the  losing  party  below^  any  appeal  at  all. 

There  is  little  argument  that  the  Supreme  Court  should  be  relieved  of  the  chore 
of  making  factual  reviews  of  antitrust  records.  Its  workload  increased  from  423 
cases  disposed  of  in  1903  to  2350  disposed  of  in  1963— nearly  six  times— and  I 
understand  that  the  number  in  the  current  term  may  reach  3000.  There  should 
be  an  amendment  not  only  for  the  humanitarian  reason  of  lightening  the  Justice's 
burden  but  so  that  the  losing  litigant  in  the  trial  court  will  get  a  considered 
appellate  review,  which  the  Supreme  Court  simply  does  not  have  time  for  and 
frankly  states  would  be  better  performed  by  the  appeals  courts. 

This  being  so,  the  argument  really  boils  down  to  this  :  In  the  extraordinary  case 
where  immediate  review  by  the  Supreme  Court  is  desired, 

(1)  shall  there  be,  as  a  condition  precedent,  a  petition  for  certiorari — which 
under  Supreme  Court  Rule  20  will  be  granted  "only  upon  a  showing  that  the  case 
is  of  such  imperative  public  importance  as  to  justify  the  deviation  from  normal 
appellate  processes  and  to  require  immediate  settlement"  :  or 

(2)  may  there  be  a  certification  to  the  Court  by  the  Attorney  General  that 
immediate  review  is  of  general  public  importance,  with  a  condition  subsequent 
under  Supreme  Court  Rule  29  that  after  "preliminary  examination"  in  case  may 
be  "set  for  argument"  or  the  certificate  "dismissed."  and  the  cause  remitted  to 
the  normal  channel? 


1"  Report  of  the  Proceedings  of  the  .Tudlclal  Conference  of  the  United  .States  1963,  76-77. 

2"  Celler,  Case  in  /Support  of  Application  of  the  Expediting  Act  to  Antitrust  Stuits,  14 
DePaul  L.  Rev.  29  (1964).  Compare  note.  The  Antitrust  Expediting  Act — A  Critical  Re- 
appraisal, 6.3  Mich.  L.  Rev.  1240  (196.5). 

"  The  provisions  of  2S  U.S.C.  §  1292(a)  and  (h)  would  apply. 

22  The  provision  for  review  of  a  particular  question  of  law  is  borrowed  from  28  U.S.C. 
§1254 (.3),  giving  such  certification  power  to  the  Courts  of  Appeals,  with  a  view  to  ex- 
pediting decision  of  important  legal  questions,  but  avoiding  the  necessity  of  factual  reviews 
by  the  Supreme  Court. 
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Our  compromise  bill  accepts  the  latter  proposition  because,  first,  it  appears  that 
there  are  and  probably  will  continue  to  be  some  cases  which  should  go  directly  to 
the  Supreme  Court,  and  this  seems  a  sensible  way  to  accomplish  it ;  and  second, 
because  it  could  hardly  be  clearer  that  there  will  be  no  amendment  at  all  if  the 
complete  repeal  and  certiorari  route  is  insisted  upon. 

We  are  advised  that  Senator  iTydings'  Subcommittee  on  Improvements  in  Ju- 
dicial Machinery  is  very  much  interested  in  this  matter  and  will  be  setting  it  down 
for  hearings.^  When  the  time  comes  I  hope  you  will  actively  support  our  proposed 
bill.  This  is  a  job  that  needs  doing.  As  lawyers  interested  in  justice  and  good 
judicial  administration — as  well  as  because  of  our  interest  in  antitrust — we 
should  see  that  it  gets  done. 

Appendix 

resolution  concerning  proposed  amendment  of  the  expediting  act 

Whereas,  Direct  appeals  to  the  United  States  Supreme  Court  in  cases  brought 
by  the  Government  for  equitable  relief  under  the  Federal  antitrust  laws,  as  pro- 
vided by  the  Expediting  Act  (15  U.S.C.  §  29,  49  U.S.C.  §  45)  are  a  burden  upon  the 
Supreme  Court  and  are  unnecessary  and  inappropriate  in  the  great  majority  of 
cases ;  and 

Whereas,  Proposed  bills  to  amend  the  Expediting  Act,  sponsored  in  1963  by  the 
Department  of  Justice  and  the  American  Bar  Association,  respectively,  have 
proved  unacceptable  to  the  Judicial  Conference  of  the  United  States,  and  have 
been  otherwise  criticized  ;  and 

Whereas,  There  is  a  continuing  need  for  an  amendment  of  the  Expediting  Act 
which  would  eliminate  direct  appeals  to  the  Supreme  Court  in  ordinary  equity 
cases  brought  by  the  Government  under  the  antitrust  laws,  while  providing  for 
direct  appeals  in  exceptional  cases  ; 

Resolved,  That  the  American  Bar  Association  recommends  to  the  Congress  that 
legislation  be  enacted  to  amend  the  Expediting  Act.  32  Stat.  823  (1903),  15 
U.S.C.  §  29,  49  U.S.C.  §  45,  to  provide  that  appeals  from  district  courts 
in  cases  brought  by  the  United  States  for  equitable  relief  under  the  Federal 
antitrust  laws  shall  be  to  the  Courts  of  Appeals,  rather  than  directly  to  the  United 
States  Supreme  Court,  with  appeals  to  the  Supreme  Court  thereafter  under  w^rit 
of  certiorari,  but  providing  that  appeals  from  district  courts  may  be  made  directly 
to  the  Supreme  Court  in  such  cases  wherein  the  district  court  certifies  that  im- 
mediate review  by  the  Supreme  Court  is  appropriate  in  the  interest  of  justice,  or 
the  Attorney  General  certifies  that  immediate  review  of  the  case,  or  a  particular 
question  of  law  therein,  is  of  general  public  importance ; 

Resolved,  That  the  Association  proposes  that  the  foregoing  be  achieved  by  pass- 
age of  a  bill  embodying  the  principles  set  forth  in  the  proposed  bill  hereinafter  set 
forth ;  and 

Further  resolved,  That  the  officers  and  Council  of  the  Section  of  Antitrust  Law 
are  authorized  and  directed  to  urge  legislation  in  conformity  with  the  foregoing 
recommendations  upon  appropriate  committees  of  Congress. 


Increasing  Criminal  Penalties  Under  the  Sherman  Antitrust  Act 

purpose  of  the  bill 

H.R.  14116  increases  from  $50,000  to  $500,000  the  maximum  fine  which  may 
be  imposed  upon  a  corporation  in  a  criminal  suit  for  violation  of  the  Sherman 
Antitrust  Act  (15  U.S.C.  1,  2,  and  3).  At  the  present  time  the  maximum  penalty 
which  may  be  imposed  upon  conviction  for  each  count  of  an  indictment  under  the 
Sherman  Act  is  a  fine  not  exceeding  $50,000,  imprisonment  not  exceeding  1  year, 
or  both,  at  the  discretion  of  the  court.  H.R.  14116  makes  no  change  in  the  pen- 
alties applicable  to  natural  persons.  The  court  will  continue  to  exercise  discretion 
in  the  imposition  of  punishment  after  consideration  of  the  gravity  and  duration 
of  the  offense,  its  consequences  upon  the  national  economy,  and  the  need  to  deter 
future  practices  of  comparable  nature. 

NEED    FOR    legislation 

When  the  Sherman  Act  was  enacted  in  1890,  it  provided  for  a  fine  of  not  more 
than  $5,000  or  imprisonment  for  not  more  than  1  year,  or  both.  Shortly  thereafter 


23  See  Tvdlngs,  The  Congress  and  the  Courts:  Helping  the  Judiciary  to  Help  Itself,  52 
A. B.A.J.  .321.  325  (1966). 
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there  were  complaints  that  the  fine,  the  penalty  applicable  to  corporate  violators, 
was  inadequate  and  that  effective  antitrust  enforcement  required  sanctions  that 
would  have  more  significance  in  corporate  financial  operations.  In  1900  a  com- 
mittee reported  to  the  House : 

These  penalties  are  deemed  insufficient.  The  illegal  combinations  in  the 
law  mentioned  are  not  deferred  a  moment  by  fear  of  a  fine  not  exceeding 
the  amount  named  *  *  *  ^ 

Notwithstanding  these  complaints  and  the  manifest  inadequacy  of  the  fine  as 
a  deterrent  when  compared  to  profits  realizable  to  a  corporation  from  illegal 
practices,  no  change  was  made  in  the  penalty  for  65  years.  In  1955,  the  only 
time  the  penalty  provision  has  been  amended,  the  maximum  fines  for  both  indi- 
viduals and  corporations  were  increased  to  $.50,000. 

The  inadequacy  that  was  corrected  in  1955  is  once  again  apparent.  The 
amount  of  the  maximum  fine  available  to  deter  criminal  activities  is  paltry  when 
compared  to  the  additional  profits  that  may  flow  from  the  violation.  The  fine  is 
so  low  that  it  may  be  regarded  by  some  corporate  executives  as  a  good  business 
risk. 

Changes  in  business  conditions  and  increases  in  corporate  financial  grow^th 
have  reduced  the  effectiveness  of  the  fines  imposed  in  1955.  In  the  last  15  years 
there  has  been  a  dramatic  upsurge  in  corporate  assets  and  profits.  At  the  same 
time,  infiation  has  reduced  the  market  power  of  the  dollar.  Adjustments  to  make 
antitrust  fines  more  meaningful  in  the  corporate  decisionmaking  process  are  es- 
sential now. 

COST    TO    THE    UNITED    STATES 

Enactment  of  H.R.  14116  should  not  result  in  increased  costs  to  the  United 
States. 

In  fiscal  year  1969,  in  21  criminal  Sherman  Antitrust  Act  cases,  total  fines  im- 
posed amounted  to  $1,139,576.03.  This  was  an  average  of  $54,265  per  case.  For 
the  first  6  months  of  fiscal  year  1970,  in  14  criminal  Sherman  Antitrust  Act  cases, 
total  fines  imposed  amounted  to  $1,620,-500.  This  was  an  average  of  $115,750  per 
case. 

The  following  tables  set  forth  antitrust  cases  in  which  fines  were  imposed  since 
July  1,  1968 : 

ANTITRUST  CASES  IN  WHICH  FINES  WERE  IMPOSED  JULY  1,  1968,  THROUGH  JUNE  30,  1969 


Name  Commodity  Fines    Decision 


Socony  Mobil  Oil  Co.,  Inc.  eta! Liquid  asphalt. $25,000.00    Guilty  by  jury. 

Automotive  Service  Dealers  Association,  et  al.  Gasoline - 1,026.03  Do. 

Hobart  Manufacturing  Co.,  et  al.i Industrial  food  machines 15,000.00  Do. 

American    Radiator    &    Standard    Sanitary    Plumbing    fixtures    (enameled  370,000.00    Nolo  contendere. 

Corp.  6t  al.  cast  iron  and  vitreous  china). 

American  Bakeries  Co.,  et  al Bread  and  baked  goods 5,000.00  Do. 

Wilson  Sporting  Goods  Co.,  et  al Athletic  equipment 23,000.00  Do. 

Laub  Baking  Co.,  et  al - -  Bread  and  bakery  products 111,500.00  Do. 

Ohio  Honda  Dealers  Sales  Association,  Inc.,    Honda  motorcycles  and  parts...  4,750.00  Do. 

et  al. 

The  Brookman  Co.,  Inc.,  et  al Resilient  floor  covermg 2,000.00  Do. 

Ow/ens-Corning  Fiberglas  Corp.,  et  al Acoustical  tile  ceilings 74,200.00  Do. 

Pioneer  Builders,  Inc.,  et  al Construction-buildingcontractor.  12,500.00  Do. 

Columbus  Bowling  Proprietor's  Association.-.  Bowling  establishments... 2,500.00  Do. 

Independent  Towel  Supply  Co.,  etal. Linen  supplies 35,000.00  Do. 

F.  W.  Means  &  Co.,  et  al Industrial  linen  supplies 22,500.00  Do. 

Joseph  P.  Cuddigan,  Inc.,  etal Plumbing  supplies  and  fixtures.  113,000.00  Do. 

Steiner  American  Corp.,  et  al Linen  supplies 115,000.00  Do. 

Robert  G  Venn,  et  al     Milk  and  milk  products 45,500.00  Do. 

Circle  Floor  Co.,  Inc.,  etal.. Maple  flooring  jobs 110.000.00  Do. 

N.     V.     Nederlandsche     Combinatie     Voor    Quinine  and  quinidine 50,000.00  Do. 

Chemische  Industrie,  et  al. 

Lloyd  Kent  Jones.. Plumbing  fixtures.. 2,000.00  Do. 

United  Oil  Dealers  Associations Gasoline 100.00  Do. 

Total.... 1,139,576.03 


1  H.  Kept.  1506,  56th  Cong.,  1st  sess.  (1900).  p.  2.  See  also  H.  Rept.  627,  pt.  3,  63d  Cong., 
2(1  SPSS.  (1912),  p.  7,  minority  views  of  Mr.  Nelson;  also  Final  Report  of  Temporar.v  Na- 
tional r:conomic  Committee,  77'th  Cong.,  1st  sess.  (1941),  p.  40. 
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JULY  1  THROUGH  DEC.  31,  1969 


Name  Commodity  Fines  Decision 


Oregon  Restaurant  and  Beverage  Association,    Beer $11,000.00    Guilty  by  jury 

et  al.i 

American    Radiator    &    Standard    Sanitary    Plumbing    fixtures    (enameled  250,000.00           Do. 

Corp.,  et  al.i  cast  iron  and  vitreous  china). 

N.     V.     Nederlandsche     Combinatie     Voor    Quinine  and  quinidine 160,000.00    Nolo  contendere. 

Chemische  Industrie,  et  al. 

Intercontinental  Fur  Corp.,  eta! Alaska  sealskins 165,500.00           Do 

Fuel   Oil   Dealers'   Division  of  the  Central     Fuel  oil 12,000.00           Do 

Montgomery    County    Chamber   of    Com- 
merce, et  al. 

Circle  Floor  Co.,  Inc.,  etal IVIaple  flooring  jobs 20  000.00           Do 

Campanella   &   Cardi    Ready-Mix  Concrete    Ready  mix  concrete 90  000.00          Do 

Co.,  et  al. 

General  Host  Corp.,  et  al Bread 48,500.00           Do. 

Beatrice  Foods  Co.,  et  al Dairy  products 157,500.00           Do. 

New   Orleans   Chapter,   Associated   General    Construction  projects 80,000.00           Do. 

Contractors  of  America  Inc.,  et  al. 

The  American  Oil  Co.,  et  al Gasoline 550,000.00           Do. 

United  Concrete  Pipe  Corp.,  etal Concrete  pressure  pipe 40,000.00           Do. 

R.  I.  Polk  &  Co.,  etal City  directories 35,000.00    Contempt. 

Dymo  &  Modulux Portable  school  buildings 1,000.00    Grand  jury  contempt. 

Total 1,620,500.00 


1  On  appeal. 

2  Perjury  case. 


STATISTICAL  COMPARISON  OF  CRIMINAL  AND  CIVIL  ANTITRUST  CASES 


Criminal  Civil 


Filed: 

Fiscal  1969 

1st  6  months  of  fiscal  1970. 
Pending: 

July  1,  1968 

Jan.  1,  1970 


14 

39 

1 

23 

22 

75 

15 

81 

The  Attorney  General  urges  prompt  enactment  of  this  legislation.  Attorney 
General  Mitchell  on  September  29,  1969,  sent  the  following  message  to  the 
Speaker : 

Office  of  the  Attorney  General, 
Washington,  D.C.,  September  29, 1969. 
The  Speaker, 
House  of  Representatives, 
Washington,  D.C. 

Deak  Mr.  Speaker  :  There  is  enclosed  for  your  consideration  and  appropriate 
reference  a  legislative  proposal  to  increase  criminal  penalties  under  the  Sherman 
Antitrust  Act. 

Thi.'j  proposal  would  increase  from  $50,000  to  $500,000  the  maximum  fine  which 
may  be  imposed  upon  a  corporation  for  a  criminal  violation  of  the  Sherman  Act, 
(15  U.S.C.  1  et  seq.)  These  violations  involve  principally  price  fixing,  boycotting, 
allocation  of  customers,  and  allocation  of  territories.  It  would  effect  no  change  in 
the  fine  with  respect  to  natural  i)ersons. 

The  maximum  fine  for  violations  of  the  Sherman  Antitrust  Act  was  increased 
to  $50,000  in  1955.  Since  that  time  the  assets  and  profits  of  corporations  have 
increased  dramatically,  while  the  purchasing  power  of  the  dollar  has  decreased 
greatly.  Consequently,  the  basic  purpose  of  such  a  fine — to  punish  offenders  and 
to  deter  potential  offenders — are  frustrated  because  the  additional  profits  avail- 
able through  prolonged  violation  of  the  law  can  far  exceed  the  penalty  which  may 
be  imposed.  The  $50,000  statutory  maximum  makes  fines  in  criminal  antitrust 
cases  trivial  for  major  corporate  defendants. 

To  maintain  the  intended  effect  of  the  maximum  fine  established  in  the  1955 
amendment  to  the  Sherman  Act.  which  is  related  to  corporate  profits  of  14  years 
ago,  the  increase  is  obviously  needed. 

It  is  also  needed  as  an  additional  tool  with  which  to  combat  organized  crime. 
The  increased  penalty  vrill  constitute  a  more  effective  deterrent  against  the 
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invasion  or  conduct  of  legitimate  business  by  criminal  organizations  in  ways 
which  violate  the  antitrust  laws. 

This  proposed  increase  would  be  of  valuable  assistance  in  the  effective  enforce- 
ment of  the  Sherman  Act  in  regard  to  large  corporations  without  placing  an 
undue  hardship  upon  small  business  enterprises.  There  is  no  minimum  fine  pro- 
vision and  the  courts  and  this  Department  would  continue  to  exercise  discretion  in 
the  imposition  and  the  recommendation  of  fines. 

The  Department  of  Justice  urges  the  prompt  enactment  of  this  important 
measure. 

The  Bureau  of  the  Budget  has  advised  that  there  is  no  objection  to  the  sub- 
mission of  this  proposal  from  the  standpoint  of  the  administration's  program. 

Sincerely, 

John  N.  Mitchell, 

Attorney  General. 

COMMITTEE   RECOMMENDATION 

The  Committee  on  the  Judiciary  concurs  in  the  conclusion  that  the  present 
$50,000  statutory  maximum  makes  fines  in  antitrust  cases  trivial  for  major 
corporate  defendants.  The  committee  recommends  prompt  enactment  of  H.R. 
14116. 

CHANGES   IN   EXISTING  LAW 

In  compliance  with  clause  3  of  rule  XIII  of  the  House  of  Representatives  there 
is  printed  below  in  roman  existing  law  in  which  no  change  is  proposed  by  the 
bill  as  reported.  Matter  proposed  to  be  stricken  by  the  bill  as  reported  is  enclosed 
in  black  brackets.  New  language  proposed  by  the  bill  as  reported  is  printed  in 

Act' of  July  2,  1890  (26  Stat.  209),  as  amended;  (title  15,  United  States  Code, 
sees.  1,2,  and  3) 

Section  1.  Every  contract,  combination  in  the  form  of  trust  or  otherwise,  or 
conspiracy,  in  restraint  of  trade  or  commerce  among  the  several  States,  or  with 
foreign  nations,  is  hereby  declared  to  be  illegal :  Provided,  That  nothing  herein 
contained  shall  render  illegal,  contracts  or  agreements  prescribing  minimum 
prices  for  the  resale  of  a  commodity  which  bears,  or  the  label  or  container  of 
which  bears,  the  trade-mark,  brand,  or  name  of  the  producer  or  distributor  of 
such  commodity  and  which  is  in  free  and  open  competition  with  commodities  of 
the  same  general  class  produced  or  distributed  by  others,  when  contracts  or 
agreements  of  that  description  are  lawful  as  applied  to  intrastate  transactions, 
under  any  statute,  law,  or  public  policy  now  or  hereafter  in  effect  in  any  State, 
Territory,  or  the  District  of  Columbia  in  which  such  resale  is  to  be  made,  or  to 
which  the  commodity  is  to  be  transported  for  such  resale,  and  the  making  of 
such  contracts  or  agreements  shall  not  be  an  unfair  method  of  competition  under 
section  5,  as  amended  and  supplemented,  of  the  act  entitled  "An  Act  to  create  a 
Federal  Trade  Commission,  to  define  its  powers  and  duties,  and  for  other  pur- 
poses", approved  September  26,  1914 :  Provided  furtJicr,  That  the  preceding  pro- 
vision shall  not  make  lawful  any  contract  or  agreement,  providing  for  the  estab- 
lishment or  maintenance  of  minimum  resale  prices  on  any  commodity  herein 
involved,  between  manufacturers,  or  between  producers,  or  between  wholesalers, 
or  between  brokers,  or  between  factors,  or  between  retailers,  or  between  per- 
sons, firms,  or  corporations  in  competition  with  each  other.  Every  person  who 
shall  make  any  contract  or  engage  in  nny  combination  or  conspiracy  hereby 
declared  to  be  illegal  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  convic- 
tion thereof,  shall  be  punished  by  [fine  not  exceeding  fifty  thousand  dollars] 
fine  not  exceeding  fii^c  hundred  thousand  dollars  if  a  corporation  or  fifty  thou- 
sand dollars  if  ani/  other  person,  or  by  imprisonment  not  exceeding  one  year,  or 
by  both  said  punishments,  in  the  discretion  of  the  court. 

Sec.  2.  Every  jterson  who  shall  monopolize,  or  attempt  to  monopolize,  or  com- 
bine or  conspire  witli  any  other  per.son  or  persons,  to  monopolize  any  part  of  the 
trade  or  commerce  among  the  several  States,  or  with  foreign  nations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished 
by  [fine  not  exceeding  fifty  thousand  dollars]  fine  not  exceeding  five  hundred  thou- 
sand dollars  if  a  corporation  or  fifty  thousand  dollars  if  any  other  person,  or 
by  imprisonment  not  exceeding  one  year  or  by  both  said  punishments,  in  the  dis- 
cretion of  the  court. 

Seo.  3.  Every  contract,  combination  in  form  of  trust  or  otherwise,  or  con- 
spiracy, in  restraint  of  trade  or  commerce  in  any  Territory  of  the  United  States 
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or  of  the  District  of  Columbia,  or  in  restraint  of  trade  or  commerce  between 
any  such  Territory  and  another,  or  between  any  such  Territory  or  Territories 
and  any  State  or  States  or  the  District  of  Columbia,  or  with  foreign  nations,  or 
between  the  District  of  Columbia  and  any  State  or  States  or  foreign  nations,  is 
hereby  declared  illegal.  Every  person  who  shall  make  any  such  contract  or 
engage  in  any  such  combination  or  conspiracy,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction,  thereof,  shall  be  punished  by  [fine  not  exceed- 
ing fifty  thousand  dollars]  fine  not  exceeding  five  hundred  thousand  dollars  if  a 
corporation  or  fifty  thousand  dollars  if  any  other  person,  or  by  imprisonment 
not  exceeding  one  year,  or  by  both  said  punishments,  in  the  discretion  of  the 
court. 


Amending  Expediting  Act 


AMENDMENTS 


On  page  3,  line  11,  after  the  word  "of"  strike  all  down  to  and  including  the 
word  "justice"  on  line  19  and  insert  in  lieu  thereof  "justice." 

On  page  3,  lines  20  and  21,  strike  "or  (3)  or  a  certificate  pursuant  to  (2)". 


PURPOSE    OF    THE    AMENDMENTS 

The  purpose  of  the  amendments  is  to  provide  that  appeal  from  a  final  judg- 
ment in  a  civil  antitrust  action  brought  by  the  United  States  shall  lie  directly 
to  the  Supreme  Court  on  a  finding  that  immediate  consideration  of  the  appeal 
by  the  Supreme  Court  is  of  general  public  importance  in  the  administration  of 
justice  by  order  of  the  district  judge  upon  application  of  a  party. 

PURPOSE 

The  purpose  of  the  proposed  legislation,  as  amended,  is  to  amend  the  Expe- 
diting Act  so  as  to  require  that  final  judgments  and  interlocutory  orders  in  cer- 
tain civil  antitrust  cases  if  appealed,  be  heard  by  the  circuit  courts  of  appeals. 

The  bill  would  amend  section  of  the  Expediting  Act  (15  U.S.C.  28,  49  U.S.C. 
44)  providing  for  a  three  district  judge  court  in  civil  actions  wherein  the 
United  States  is  the  plaintiff  under  the  Sherman  or  Clayton  Antitrust  Acts  or 
certain  sections  of  the  Interstate  Commerce  Act,  upon  the  filing  by  the  Attorney 
General  with  the  district  court  of  a  certificate  that  the  cases  are  of  general  pub- 
lic importance.  The  proposal  would  eliminate  the  provision  that  a  three-judge 
court  be  impaneled.  It  would  however  retain  the  expediting  procedure  in  single 
judge  district  courts 

The  proposal  would  amend  section  2  of  the  Expediting  Act  (15  U.S.C.  29,  49 
U.S.C.  45),  providing  that  appeal  from  a  final  judgment  of  a  district  court  in 
any  civil  action  brought  by  the  United  States  under  any  of  the  acts  covered 
by  section  of  the  Expediting  Act  will  lie  only  in  the  Supreme  Court.  Under  the 
proposal  only  those  cases  of  general  public  importance  would  be  appealable  di- 
rectly to  the  Supreme  Court  and  normal  appellate  review  through  the  courts  of 
appeals  with  discretionary  review  by  the  Supreme  Court  would  be  substituted 
therefor.  An  appeal  shall  lie  directly  to  the  Supreme  Court  on  a  finding  that 
immediate  consideration  of  the  appeal  by  the  Supreme  Court  is  of  general  public 
importance  in  the  administration  of  justice  by  order  of  the  district  judge  upon 
application  of  a  party.  The  proposal  also  would  eliminate  the  reference  in  ex- 
isting law  to  expedition  of  civil  cases  brought  by  the  United  States  under  the 
original  Interstate  Commerce  Act  and  subsequent  statutes  of  like  purpose 

STATEMENT 

The  Expediting  Act  became  law  in  1903,  a  time  when  the  Sherman  Act  was 
relatively  new  and  an  untried  method  of  restraining  combinations  and  trusts. 
There  was  apprehension  that  the  newly  created  system  of  courts  of  appeals, 
because  of  their  supposed  unfamiliarity  with  the  new  law  and  because  of  the 
additional  time  required  by  their  procedures,  would  delay  and  frustrate  the 
efforts  to  control  monopolies.  Responding  to  that  concern  the  Attorney  General 
recommended  the  expediting  legislation  and  it  became  law  after  Congress  ap- 
proved it  without  debate. 

One  of  the  principal  arguments  offered  in  support  of  the  proposal  is  to  relieve 
the  Supreme  Court  of  the  burden  of  hearing  the  numerous  cases  coming  to  it 
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under  the  Expediting  Act.  Many  civil  antitrust  cases  require  the  Supreme  Court 
to  read  thousands  of  pages  of  transcript  from  the  district  court.  A  question 
arises  as  to  the  adequacy  of  the  review  the  Supreme  Court  can  give  to  those 
cases  in  which  there  are  voluminous  trial  records.  Also  all  the  present  Justices 
have,  both  in  and  out  of  Court,  asked  that  these  eases  go  first  to  the  court  of 
appeals.  Some  of  the  Justices  are  of  the  opinion  that  adherence  to  the  customary 
appellate  procedure  would  benefit  the  Supreme  Court  by  reducing  the  numbers 
of  matters  presented  to  it.  Further,  having  the  initial  appellate  review  in  the 
courts  of  appeals  would  be  of  benefit  to  the  litigants  by  refining  the  issues  pre- 
sented to  the  Supreme  Court  and  also  give  litigants  an  opportunity  of  review 
of  the  the  district  court  decrees  which  are  seldom  reviewed  by  the  Supreme 
Court  under  existing  practice. 

It  is  generally  conceded  that  the  existing  law  has  permitted  more  expeditious 
determinations  of  civil  antitrust  cases  but  the  factual  situation  prevalent  when 
the  law  was  enacted  no  longer  obtains :  dilatory  practices,  such  as  protracted 
delays  in  filing  appeals  are  not  now  available.  Additionally,  by  permitting  appel- 
late review  of  preliminary  injunctions  more  expeditious  treatment  of  merger 
cases  should  obtain  since  the  trial  court's  decision  would  be  subject  to  an 
immediate  review  prior  to  a  full-blown  trial  on  all  the  issues. 

The  committee  is  of  the  opinion  that  the  proposed  legislation  provides  a  suitable 
means  of  meeting  the  problems  arising  from  the  Expediting  Act  and  would  assure 
that  the  interest  of  all  parties  would  be  protected.  Accordingly  the  committee 
recommends  favorable  consideration  of  H.R.  12807  with  amendments. 

Attached  hereto  and  made  a  part  hereof  are  the  views  of  the  Department  of 
Justice : 

Office  of  the  Attorney  General, 

Washington,  D.C. 
The  Vice  President, 
U.S.  Senate,  Washington,  D.C. 

Dear  Mr.  Vice  President  :  There  is  enclosed  a  propo.sed  bill  to  amend  the 
Expediting  Act,  32  Stat.  823,  as  amended,  15  U.S.C.  28  and  29,  49  U.S.C.  44  and  45. 

The  bill  would  streamline  judicial  procedure  in  antitrust  litigation  and  insti- 
tute procedure  for  appellate  review  of  interlocutary  orders  on  injunctions. 

The  bill  would  amend  section  1  of  the  Expediting  Act  (15  U.S.C.  28,  49  U.S.C. 
44)  which  provides  for  a  three-judge  district  court  in  civil  actions  where  the 
United  States  is  a  plaintiff  under  the  Sherman  or  Clayton  Antitrust  Acts  or 
certain  sections  of  the  Interstate  Commerce  Act,  when  the  Attorney  General  files 
with  the  district  court  of  certificate  that  the  case  is  of  general  public  importance. 
The  section  also  provides  that  the  hearing  and  determination  of  such  cases  shall 
be  expedited,  The  amendment  would  eliminate  the  provision  that  a  three-judge 
court  be  impaneled  when  the  Attorney  General  files  his  expediting  certificate, 
but  would  retain  the  expediting  procedure  in  single-judge  district  courts. 

The  bill  would  amend  section  2  of  the  act  (15  U.S.C.  29,  49  U.S.C.  45),  which 
provides  that  appeal  from  a  final  judgment  of  a  district  court  in  any  civil 
action  brought  by  the  United  States  under  any  of  the  acts  covered  by  section  1 
of  the  Expediting  Act  will  lie  only  in  the  Supreme  Court.  The  amendment  would 
eliminate  direct  appeal  to  the  Supreme  Court  in  such  actions  for  all  but  cases 
of  general  public  importance,  substituting  normal  appellate  review  through  the 
courts  of  appeals  with  discretionary  review  by  the  Supreme  Court.  The  amend- 
ment provides  that  any  appeal  from  a  final  judgment  in  a  Government  civil  case 
under  the  antitrust  laws,  or  other  statutes  of  like  purpose,  and  not  certificated 
by  the  Attorney  General  or  the  district  court  as  requiring  immediate  Supreme 
Court  review,  will  be  taken  to  the  court  of  appeals  pursuant  to  sections  1291 
and  2107  of  title  28  of  the  United  States  Code.  Any  appeal  from  an  interlocutory 
order  entered  in  any  such  action  shall  be  taken  to  the  court  of  appeals  pursuant 
to  section  1292(a)(1)  and  2107  of  title  28  of  the  United  States  Code,  but  not 
otherwise.  Any  judgments  entered  by  the  courts  of  appeals  in  such  actions  shall 
be  subject  to  review  by  the  Supreme  Court  upon  a  writ  of  certiorari. 

The  amendment  also  provides  that  an  appeal  and  any  cross-appeal  from  a 
final  judgment  in  .such  proceedings  will  lie  directly  in  the  Supreme  Court  if,  not 
later  than  l'^  days  after  the  filing  of  a  notice  of  appeal,  (1)  upon  application  of  a 
party,  the  district  judge  who  decided  the  case  enters  an  order  stating  that  imme- 
diate consideration  of  the  appeal  by  the  Supreme  Court  is  of  general  public  im- 
portance in  the  administration  of  justice,  or  (2)  the  Attorney  General  files  in  the 
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district  court  a  certificate  containing  tlie  same  statement.  Upon  filing  of  such 
an  order  or  certificate,  the  Supreme  Court  shall  either  dispose  of  the  appeal  and 
any  cross-appeal  in  the  same  manner  as  any  other  direct  appeal  authorized  by  law 
or  deny  the  direct  appeal  and  remand  the  case  to  the  court  of  appeals.  Review 
in  that  court  could  then  go  forward  without  further  delay.  This  is  similar  to  the 
procedure  of  the  Criminal  Appeals  Act   (18  U.S.C.  3731). 

It  is  desirable,  however,  that  the  possibility  of  immediate  review  by  the 
Supreme  Court  be  preserved  for  cases  of  general  public  importance  in  the  ad- 
ministration of  justice.  Such  cases  will  usually  involve  novel  legal  questions 
pertaining  to  the  interpretation  or  enforcement  of  the  antitrust  laws  or  may  have 
serious  legal  or  economic  consequences  going  beyond  the  mere  private  interests 
of  the  individual  litigants. 

The  determination  of  whether  a  case  should  be  certified  directly  to  the  Supreme 
Court  can  best  be  made  by  the  Attorney  General  or  the  trial  judge  who  decided  the 
case.  It  is  the  public  interest  in  effective  antitrust  enforcement  which  primarily 
dictates  the  need  for  any  direct  appeals,  and  it  is  the  Attorney  General — the  chief 
law  officer  of  the  United  States — who  is  in  the  best  position  to  determine  what 
the  total  enforcement  picture  is  with  respect  to  a  particular  case.  Though  de- 
fendants' private  interests,  which  may  be  of  substantial  private  importance, 
would  not  afford  a  basis  for  direct  appeal  to  the  Supreme  Court,  the  trial  judge 
who  heard  and  decided  the  case  can  be.st  evaluate  a  defendant's  claim  that  im- 
mediate Supreme  Court  review  is  of  general  public  importance  in  the  administra- 
tion of  justice. 

The  bill's  provisions  requiring  the  Attorney  General  or  the  district  judge  to 
file  the  certificate  within  15  days  after  either  party  has  filed  its  notice  of  appeal 
will  assure  that  the  opposing  party  is  promptly  notified  that  a  direct  appeal  is 
involved.  And  the  routing  of  both  api>eals  and  cross-appeals  to  the  Supreme  Court 
by  the  filing  of  the  certificate  will  eliminate  the  delay  and  confusion  of  piece- 
meal appeals. 

There  is  presently  considerable  uncertainty  as  to  whether  the  interlocutory 
appeal  statute,  28  U.S.C.  1292(a),  is  available  in  cases  falling  within  the  Exi)e- 
diting  Act.  The  circuits  of  the  courts  of  appeals  are  split  on  this  question  (com- 
pare United  States  v.  Ingersoll  Rand,  320  F.  2d  509  (3d  Cir.  1963), 
with  United  States  v.  F.M.C.  Corp..  321  F.  2d  534  (9th  Cir.),  application  for 
temporary  injunction  denied,  84  S.  Ct.  4  (1963)  (Goldbert,  J.,  in  chambers),  and 
United  States  v.  Cities  Service  Co..  No.  7216  (1st  Cir.,  May  8,  1969)),  and  we 
think  it  appropriate  to  resolve  this  question  with  clarifying  legislation. 

We  strongly  believe  in  the  desirability  of  appellate  review  of  district  court 
orders  granting,  modifying,  or  denying  preliminary  injunctions.  Such  review  is 
generally  limited  to  the  outset  of  a  case  and  would  not  cause  undue  delay  or  dis- 
ruption. This  district  court's  discretion  on  injunctions  can  be  reviewed,  in  substan- 
tial part,  separately  from  a  determination  of  the  ultimate  merits  of  the  case  and 
court  of  appeals  review  is  not,  therefore  inconsistent  with  subsequent  direct 
Supreme  Court  review  of  the  final  judgment  in  the  event  of  certification.  More- 
over, the  immediate  impact  of  injunctive  orders,  whether  the  injunction  is 
granted  or  denied,  calls  for  appellate  review  as  a  matter  of  fairness.  The  public 
interest  that  possibly  unlawful  mergers  not  be  consummated  until  their  validity 
is  adjudicated,  in  addition  to  the  obvious  de.sire  of  private  business  to  avoid 
a  costly  and  complicated  unscrambling,  would,  in  our  view,  benefit  from  making 
the  provisions  of  28  U.S.C.  1292(a)  (1)  available  in  Expediting  Act  cases. 

These  con.siderations  do  not  apply  to  appeals  of  interlocutory  orders  not  relat- 
ing to  injunctions  pursuant  to  28  U.S.C.  1292(b).  That  section  permits  inter- 
locutory appeal  of  any  order  made  at  any  time  during  the  district  court  proceed- 
ings, to  which  that  court  appends  the  statutory  findings  (although  the  court  of 
appeals  may.  in  its  discretion,  decline  to  allow  the  appeal).  One  reason  against 
applicability  of  section  1292(b)  is  the  desire  to  avoid  undue  delay  and  disrup- 
tion. Antitrust  cases  are  often  lengthy  and  complex,  containing  suflBcient  obsta- 
cles to  expeditious  conclusion  without  increasing  the  possibilities  of  interruption 
for  interlocutory  appeals.  A  second  reason  is  the  inappropriateness  of  review  of 
controlling  questions  of  law  by  a  court  which  later  may  never  get  review  of  the 
final  judgment.  The  theory  of  1292(b)  is  that  the  appellate  court  should  have 
an  opportunity  to  rule  early,  before  getting  the  final  judgment,  on  que.stions  that 
may  be  decisive.  It  would  be  anomalous  for  the  courts  of  appeals  to  undertake 
interlocutory  resolution  of  such  issues  when,  at  the  end  of  trial,  if  a  certificate 
is  filed,  the  final  judgment  would  go  directly  to  the  Supreme  Court. 
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Finally,  we  think  no  useful  purpose  is  served  by  retaining  enforcement  pro- 
ceedings under  the  Interstate  Commerce  Act  or  the  Communications  Act  within 
the  scope  of  the  Expediting  Act.  The  Interstate  Commerce  Act  is  expressly  in- 
cluded in  section  1  of  the  Expediting  Act,  while  section  401(d)  of  the  Communica- 
tions Act  (47  U.S.C.  401(d)  makes  the  Expediting  Act  applicable  to  cases 
brought  by  the  United  States  under  sections  201-222  of  the  Communications  Act. 
We  see  no  need  for  direct  appeal  in  such  cases — indeed,  these  provisions  have 
rarely  been  invoked.  Therefore  we  propose  that  references  to  the  Interstate 
Commerce  Act  be  stricken  from  the  Expediting  Act  and  that  section  401(d)  of 
title  27  be  repealed. 

The  Bureau  of  the  Budget  advises  that  there  is  no  objection  to  the  presenta- 
tion of  this  proposed  bill  from  the  standpoint  of  the  administration's  program. 
Sincerely, 

John  X.  Mitchell, 

Attorney  General. 

CHANGES    IN    EXISTING   LAW 

In  compliance  with  subsection  (4)  of  rule  XXIX  of  the  Standing  Rules  of  the 
Senate,  changes  in  existing  law  made  by  the  bill,  as  reported,  are  shown  as 
follows  (existing  law  proposed  to  be  omitted  is  enclosed  in  black  brackets,  new 
matter  is  printed  in  italic,  existing  law  in  which  no  change  is  proposed  is  shown 
in  roman)  : 

That  section  1  of  the  Act  of  February  11,  1903  (32  Stat.  823),  as  amended  (15 
U.S.C.  28;  49  U.S.C.  44),  commonly  known  as  the  Expediting  Act,  is  amended 
to  read  as  follows  : 

"Section  1.  In  any  civil  action  brought  in  any  district  court  of  the  I'uited 
States  under  the  Act  entitled  'An  Act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,'  approved  July  2,  1890,  ["an  Act  to  regulate 
commerce,"  approved  February  4,  1887,1  or  any  other  Acts  having  like  purpose 
that  liavc  been  or  hereafter  may  be  enacted,  wherein  the  United  States  is  plain- 
tiff and  equitable  relief  is  sought,  the  Attorney  General  may  file  with  the  [clerk 
of  suchj  court,  prior  to  the  entry  of  final  judgment,  a  certificate  that,  in  his 
opinion,  the  case  is  of  general  public  importance.  [,  a  copy  of  which  shall  be 
immediately  furnished  by  such  clerk  to  the  chief  judge  of  the  circuit  (or  in  his 
absence,  the  presiding  circuit  judge)  of  the  circuit  in  which  the  case  is  pending.] 
Upon  [receipt  of  the  copy]  filing  of  such  certificate,  it  shall  be  the  duty  of  the 
irjchief  judge  of  the  circuit  or  the  presiding  circuit  judge,  as  the  case  may  be, 
to  designate  immediately  three  judges  in  such  circuit,  of  whom  at  least  one  shall 
be  a  circuit  judge,  to  hear  and  determine  such  case,  and  it  shall  be  the  duty  of 
the  judges  so  designated  to  assign  the  case  for  hearing  at  the  earliest  practicable 
date,  to  participate  in  the  hearing  and  determination  thereof,]  judge  designated 
to  hear  and  determine  the  case,  or  the  chief  judge  of  the  district  court  if  no  judge 
lias  as  yet  been  designated,  to  assign  the  case  for  hearing  at  the  earliest  practi- 
cable date  and  to  cause  the  case  to  be  in  every  way  expedited." 

Sec.  2.  Section  2  of  that  Act  (15  U.S.C.  29:  49  U.S.C.  45)  is  amended  to  read 
as  follows : 

[In  every  civil  action  brought  in  any  district  court  of  the  United  States  under 
any  of  .said  Acts,  wlierein  the  United  States  is  complainant,  an  appeal  from — 
the  final  judgment  of  the  district  court  will  lie  only  to  the  Supreme  Court.] 

"(«)  Except  as  otherwise  expressly  provided  by  this  section,  in  every  civil 
action  brought  in  any  district  court  of  the  United  States  under  the  Act  entitled 
'An.  Act  to  protect  trade  and  commerce  against  unlawful  7-estraints  and  mono- 
polies,' approved  July  2,  1890,  or  any  other  Acts  having  like  purpose  that  have 
been  or  hereafter  may  be  enacted,  in  which  the  United  States  is  the  complainant 
and  equitable  relief  is  sought,  any  appeal  from  a  final  judgtncnt  entered  in  any 
such  action  shall  be  taken  to  the  court  of  appeals  pursuant  to  sections  1291  and 
2101  of  title  2H  of  the  United  States  Code.  Any  appeal  from  an  interlocutory 
order  entered  in  any  such  action  shall  be  taken  to  the  court  of  appeals  pursuant 
to  sections  U292(a)  (1)  and  2101  of  title  2S  of  the  United  States  Code  but  not 
otherwise.  Any  judgment  ottered  by  the  court  of  appeals  in  any  such  action 
shall  be  subject  to  review  by  the  Supreme  Court  upon  a  writ  of  certiorari  as 
provided  in  section  125Jf(])  of  title  28  of  the  United  States  Code. 

"(b)  An  appeal  from  a  final  judgment  pursuant  to  .subsection  (a)  shall  lie 
directly  to  the  Supreme  Court  if: 

U)  upon  application  of  a  party  filed  within  five  days  of  the  filing  of  a 
notice  of  appeal,  the  district  judge  who  adjudicated  the  case  enters  an  order 
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stating  that  immediate  consideration  of  the  appeal  by  the  Supreme  Court  is 
of  general  public  importance  in  the  administration  of  justice; 

[(2)  the  Attorney  General  files  in  the  district  court  a  certificate  stating 
that  immediate  consideration  of  the  appeal  by  the  Supreme  Court  is  of  gen- 
eral public  importance  in  the  administration  of  justice.'X 

A  court  order  pursuant  to  (1)  [or  a  certificate  pursuant  to  (2)  must  be  filed'\ 
within  fifteen  days  after  the  filing  of  a  notice  of  appeal.  When  such  an  order  or 
certificate  is  filed,  the  appeal  and  any  cross-appeal  shall  be  docketed  in  the 
time  and  tnanncr  prescribed  by  the  rules  of  the  Supreme  Court.  That  Court  shall 
thereupon  either  (1)  dispose  of  the  appeal  and  any  cross-appeal  in  the  same 
manner  as  any  other  direct  appeal  authorized  by  law,  or  (2)  in  its  discretion, 
deny  the  direct  appeal  and  remand  the  case  to  the  court  of  appeals,  ivhich  shall 
then  have  jurisdiction  to  hear  and  deterine  the  same  as  if  the  appeal  and  any 
cross-appeal  therein  had  been  docketed  in  the  court  of  appeals  in  the  first  instance 
pursuant  to  subsection  (a)." 

Sec.  3.  (a)  Section  401  (d)  of  the  Communications  Act  of  1934  (4?)  U.S.C. 
401(d)  is  repealed. 

(b)  The  proviso  in  section  3  of  the  Act  of  February  9,  1903,  as  amended  (32 
Stat.  848,  849;  U.S.C.  49  43),  is  repealed  and  the  colon  preceding  it  is  changed 
to  a  period. 

Sec.  4-  The  amendment  made  by  section  2  shall  not  apply  to  an  action  in  which 
tt  notice  of  appeal  to  the  Supreme  Court  has  been  filed  on  or  before  the  fifteenth 
day  folloicing  the  date  of  enactment  of  this  Act.  Appeal  in  any  such  action  shall 
be  taken  pursuant  to  the  provisions  of  section  2  of  the  Act  of  February  11,  1903 
(32  Stat.  823),  as  amended  (15  U.S.C.  29;  49  U.S.C.  45)  which  were  in  effect  on 
the  day  preceding  the  date  of  enactment  of  this  Act. 


Department  of  Justice, 
Washington,  B.C.,  April  25,  1973. 
Hon.  John  V.  Tunney, 
U.S.  Senate, 
Washington,  B.C. 

Dear  Senator  Tunney:  In  my  appearance  before  the  Antitrust  and  Monop- 
oly Subcommittee  on  March  16,  1973,  to  discuss  S.  782,  a  bill  introduced  by  you 
known  as  the  "Antitrust  Procedures  and  Penalties  Act,"  and  S.  1088,  cited  as 
the  "Antitrust  Settlement  Act  of  1973."  I  was  requested  to  furnish  additional 
information  for  the  record. 

First,  I  was  asked  to  make  available  samples  of  the  Departments  press  re- 
leases at  the  time  our  proposed  consent  decree  was  lodged  with  the  court.  I 
am  also  furnishing  an  example  of  the  relatively  few  press  releases  which  we 
issue  prior  to  the  filing  of  a  proposed  consent  decree,  stating  that  an  agreement 
in  principle  has  been  reached  between  the  defendant  and  the  Department.  Ex- 
amples of  the  press  release  issued  at  the  time  of  filing  are  attached  hereto  as  Ex- 
hibit A ;  a  release  concerning  an  agreement  in  principle  entered  into  with  Ling- 
Temco-Vaught.  Inc.  and  Jones  &  Laughlin  Steel  Corp.  is  attached  as  Exhibit  B. 

Second,  I  was  requested  to  furnish  a  survey  of  the  length  of  time  involved  in 
cases  ultimately  settled  by  consent  decree  over  the  last  five  years.  I  am  enclosing 
as  Exhibit  C,  a  schedule  which  I  believe  complies  with  the  request.  Based  on 
some  rather  rough  calculations,  the  average  elapsed  time  from  complaint  to 
final  consent  decree  is  estimated  below : 

Average  time  elapsed 

1973    9  months 

1972    18  months 

1971    18  months 

1970    20  months 

1969    33  months 

1968   23  montJis 

1967    25  months 

You  also  very  graciously  extended  to  me  the  opportunity  to  enlarge  my  com- 
ments on  S.  1088  for  inclusion  in  the  record.  My  major  objection  to  that  legis- 
lation relates  to  Section  2(c),  which  requires  the  district  court  to  order  that  a 
full  hearing  on  the  proposed  decree  be  held  "unless  it  finds  .  .  .  that  there  is  no 
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substantial  controversy  concerning  the  .  .  .  settlement."  I  am  concerned  that 
the  courts  will  err  on  the  side  of  perceiving  a  "substantial  controversy"  in  most 
of  the  cases  we  file,  and  will  in  effect  read  this  as  a  mandatory  hearing  require- 
ment in  all  but  our  more  insignificant  cases. 
I  appreciate  the  opportunity  to  present  this  additional  information. 
Sincerely  yours, 

TH0MA.S  E.  Kaupeb, 
Assistant  Attorney  General,  Antitrust  Division. 
Enclosure. 

Exhibit  A 

Depabtment  of  Justice 

september   11,    1969 

The  Department  of  Justice  filed  today  a  proposed  antitrust  consent  decree 
prohibiting  the  four  major  auto  manufacturers  and  the  Automobile  Manu- 
facturers Association  from  conspiring  to  delay  and  obstruct  the  development 
and  installation  of  pollution  control  devices  for  motor  vehicles. 

The  decree  also  requires  them  to  make  available  to  any  and  all  applicants 
royalty-free  patent  licenses  on  air  pollution  control  devices  and  to  make  available 
technological  information  about  these  devices. 

Attorney  General  John  N.  Mitchell  said  the  decree,  filed  with  the  United  States 
District  Court  in  Los  Angeles,  would  be  submitted  to  the  court  for  final  approval 
in  30  days.  Its  provisions  would  become  effective  immediately  thereafter. 

The  proposed  decree,  signed  by  General  Motors  Corporation,  Ford  Motor 
Company,  Chrysler  Corporation,  American  Motors  Corporation,  and  the  Asso- 
ciation, would  conclude  a  civil  antitrust  suit  filed  by  the  Department  on  Janu- 
ary 10,  1969. 

Mr.  Mitchell  said  that  the  proposed  decree  "represents  strong  federal  action  to 
encourage  widespread  competitive  research  and  marketing  of  more  effective  auto 
anti-pollution  devices." 

Mr.  Mitchell  said  that  a  continuation  of  the  suit — which  may  have  taken  years 
in  court  litigation — would  have  delayed  Justice  Department  efforts  to  end  tlie 
alleged  conspiracy  and  its  efforts  to  encourage  immediate  action  by  the  auto- 
mobile companies. 

The  Attorney  General  said  that  the  consent  decree  should  spur  aggressive 
competitive  research  and  development  efforts  by  each  auto  company  and  by 
other  companies,  and  therefore  should  prove  to  be  a  substantial  benefit  to  the 
health  and  welfare  of  all  metropolitan  area  residents — especially  those  in  the 
Los  Angeles  Basin  which  has  the  most  serious  smog  problem  in  the  nation. 

The  Attorney  General  also  said  that  the  judgment  is  in  line  with  the  massive 
anti-smog  program  announced  two  weeks  ago  by  Dr.  Lee  A.  DuBridge,  President 
Nixon's  science  advisor,  at  a  meeting  of  the  President's  Environmental  Quality 
Council. 

Dr.  DuBridge  said,  "Nowhere  is  there  a  greater  need  for  urgency  than  in  the 
field  of  air  pollution,  which  affects  directly  the  health  and  comfort  of  our  people. 
I  think  speedy  resolution  of  this  case  will  promote  competitive  research  and 
development  in  the  design  and  installation  of  smog  control  devices  and  repre- 
sents an  important  step  forward  in  the  tight  against  pollution." 

The  Department  of  Health,  Education  and  Welfare,  which  administers  the 
Clean  Air  Act,  and  representatives  of  the  Air  Resources  Board  of  the  State  of 
California,  have  expressed  satisfaction  with  the  terms  of  the  proposed  consent 
decree. 

Assistant  Attorney  General  Richard  W.  McLaren,  head  of  the  Department's 
Antitrust  Division,  said  the  judgment  represented  a  successful  conclusion  to  a 
suit  filed  only  eight  months  ago.  He  pointed  out  that  the  Government  had 
achieved  all  significant  relief  sought  in  the  complaint  and  all  that  could  have 
been  obtained  after  a  full  trial.  In  addition,  he  said,  the  Government  had  ob- 
tained certain  relief  pertaining  to  auto  safety. 

Moreover.  Mr.  McLaren  noted  that  the  public  benefits  of  the  decree  will  be 
realized  immediately,  instead  of  after  protracted  and  uncertain  litigation. 

Main  provisions  of  the  proposed  judgment  are  : 

The  auto  manufacturers  and  the  Association  are  prohibited  from  restraining  in 
any  way  the  individual  decisions  of  each  auto  company  as  to  the  date  when  it 
wiil  install  emission  control  devices,  and  from  restricting  publicity  about  re- 
search and  development  in  this  field  : 
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They  are  prohibited  from  agreeing  not  to  file  individual  statements  with  gov- 
ernmental agencies  concerned  with  auto  emission  and  safety  standards,  and  from 
filing  joint  statements  on  such  standards  imless  the  governmental  agency  in- 
volved expressly  authorizes  them  to  do  so  ; 

They  are  required  to  withdraw  from  a  1955  cross-licensing  agreement  and  to 
grant  royalty-free  licenses  on  auto  emission  control  devices  under  patents  sub- 
ject to  the  1955  agreement  to  all  who  may  request  them.  The  Association  is  also 
required  to  make  available  all  technical  reports  exchanged  by  the  four  auto  pro- 
ducers in  the  past  two  years  under  the  1955  agreement ; 

They  are  prohibited  from  agreeing  to  exchange  their  companies'  confidential 
information  relating  to  emission  control  devices  or  to  exchange  patent  rights 
covering  future  inventions  in  this  area  ; 

They  are  ordered  to  discontinue  their  joint  assessment  of  patents  on  auto 
emission  control  devices  offered  to  any  of  them  by  outside  parties  as  well  as  their 
practice  of  requiring  outside  parties  to  license  all  of  them  on  equal  terms. 

The  original  suit,  charging  violation  of  the  Sherman  Act,  said  the  defendants 
and  others  delayed  the  manufacture  and  installation  of  auto  emission  control 
devices  by  agreeing  to  suppress  competition  among  themselves  in  the  research 
and  development  of  such  devices. 

To  this  end.  the  suit  asserted,  they  agreed  that  all  industry  efforts  in  this  field 
should  be  undertaken  on  a  non-competitive  basis ;  that  each  would  install  such 
devices  only  simultaneously  with  the  others;  and  that  they  would  restrict 
publicity  about  research  efforts  in  the  auto  air  pollution  field. 

The  complaint  charged  that  on  at  least  three  separate  occasions  the  defendants 
agreed  to  try  to  delay  the  installation  of  auto  emission  control  devices. 

The  suit  also  charged  the  defendants  with  having  agreed  not  to  compete  with 
each  other  in  the  purchase  of  patent  rights  covering  such  devices  from  outside 
parties.  The  suit  asserted  that  the  defendants  and  others  had  agreed  in  1955  to 
share  their  patents  in  this  field  with  each  other  on  a  royalty-free  basis.  In  addi- 
tion, the  suit  said,  they  agreed  to  appraise  jointly  any  patent  for  an  emission 
control  device  offered  to  any  one  of  them  by  an  outside  party,  and  each  agreed 
not  to  accept  a  patent  license  from  any  outside  party  without  insisting  on  equal 
treatment  for  the  others. 

Named  as  co-conspirators  in  the  suit,  but  not  as  defendants,  were  Checker 
Motor  Corporation,  Diamond  T  Motor  Car  Company,  International  Harvester 
Company,  Studebaker  Corporation,  White  Motor  Corporation,  Kaiser  Jeep  Corpo- 
ration, and  Mack  Trucks,  Inc. 


Depabtment  of  Justice 

JUNE   10,    1970 

The  United  States  District  Court  in  Pittsburgh  today  entered  a  consent  judg- 
ment terminating  the  Government's  antitrust  action  against  Ling-Temco-Vought, 
Inc.,  the  Department  of  Justice  announced  today. 

The  Government  had  challenged  LTV's  acquisition  of  a  controlling  stock 
interest  in  Jones  &  Laughlin  Steel  Corporation.  The  entry  of  the  judgment 
followed  immediately  after  the  Court  filed  an  opinion  granting  the  Government's 
motion.  The  motion  was  filed  on  May  6  and  a  public  hearing  was  held  on  June  1. 
1970. 

At  the  June  1  hearing,  concern  was  expressed  by  Jones  &  Laughlin's  employees 
that  the  acquisition  of  J&L  by  LTV  might  jeopardize  the  rights  of  J&L's  em- 
ployees and  former  employees  in  various  pension  and  employee  benefit  programs. 

In  its  opinion  the  Court  conditioned  the  approval  of  the  judgment  on  the 
parties'  consent  to  the  entry  of  an  order  preserving  the  integrity  of  the  trust 
funds.  This  order  was  also  entered  immediately  after  the  filing  of  the  opinion, 
in  which  the  court  upheld  the  Government's  claim  that  the  entry  of  the  Final 
Judgment  is  in  the  public  interest  and  in  accord  with  the  dictates  of  Congress. 

By  the  judgment  LTV  is  given  the  option  to  divest  itself  either  of  its  interest  in 
Jones  &  Laughlin  or  its  interests  in  Braniff  Airways,  Incorporated,  and  the 
Okonite  Company,  a  leading  wire  and  cable  manufacturer.  The  divestiture  of 
these  two  companies,  together  with  LTV's  previous  disposition  of  National  Car 
Rental  Systems  and  Wilson's  Sporting  Goods,  will  divest  LTV  of  assets  in  excess 
of  $656,000,000,  the  Government  asserted. 
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Such  divestiture,  together  with  the  judgment's  ban  on  future,  large  acquisitions 
will  assist  in  implementing  the  Congressional  purpose  to  prohibit  mergers  which 
constitute  a  part  of,  and  tend  to  proliferate,  a  trend  toward  further  increases  in 
economic  concentration,  the  Department  said. 

Provisions  designed  to  insure  that  the  viability  of  Jones  &  Laughlin,  Braniff 
and  Okonite  will  not  be  impaired  are  also  contained  in  the  final  judgment.  The 
judgment  provides  that  until  the  divestitures  are  complete,  LTV  cannot  merge 
J&L's  assets  with  its  own. 

Without  court  approval,  LTV  is  also  prohibited  from  acquiring  any  interest 
in  excess  of  1  percent  in  any  corporation  that  has  assets  in  an  amount  over 
$100,000,000.  J&L  is  under  the  same  prohibition  so  long  as  it  is  controlled  by 
LTV. 

The  judgment  also  prohibits  Ling-Temco-Vought,  Jones  &  Laughlin  and  each 
of  their  respective  subsidiaries  from  practicing  reciprocity,  i.e.,  the  use  of  their 
purchasing  power  to  promote  sales. 


Department  op  Justice 


APRIL    9,    1971 


The  Department  of  Justice  objected  today  to  Ling-Temco-Vought,  Inc.'s  plan 
of  divestiture  of  the  Okonite  Company  by  selling  all  of  its  capital  stock  in  Okonite 
to  Omega-Alpha,  Inc.,  controlled  by  James  Ling. 

LTV  submitted  the  plan  to  the  Department  for  approval  on  March  12  under 
the  terms  of  a  1970  consent  judgment  in  an  antitrust  suit  against  LTV. 

The  judgment  required  LTV  to  divest  itself  either  of  its  interests  in  Braniff 
Airways,  Inc.,  and  Okonite  or  its  interests  in  Jones  &  Laughlin  Steel  Corporation. 

LTV  elected  to  divest  itself  of  Braniff  and  Okonite. 

As  a  result  of  the  Department's  objection,  LTV  may  not  lawfully  consummate 
the  transaction  until  it  obtains  the  approval  of  the  U.S.  District  Court  in  Pitts- 
burgh, Pennsylvania,  or  until  the  Government  withdraws  its  objection. 

The  judgment  was  entered  on  June  10,  1970,  in  the  Department's  suit  which 
was  filed  on  April  14,  1969,  challenging  LTV's  acquisition  of  Jones  &  Laughlin. 


Department  of  Justice 


APRIL    30,    1971 


The  Department  of  Justice  announced  today  that  it  has  notified  the  U.S.  Dis- 
trict Court  in  Pittsburgh  that  it  plans  to  withdraw  its  objections  to  Ling-Temco- 
Vought,  Inc.'s  sale  of  all  of  its  stock  ownership  in  The  Okonite  Company  to 
Omega-Alpha,  Inc. 

At  the  same  time,  the  Department  advised  the  court  that  it  would  apply  for  a 
court  order  to  insure  that  LTV  and  its  enterprises  and  Omega-Alpha  and  its  en- 
terprises will  be  completely  separated  and  not  affiliated  in  any  way  with  one 
another. 

The  report,  to  be  filed  with  the  court  on  Monday.  May  8,  discloses  that  James 
Ling  and  other  Omega-Alpha  officials  have  severed  all  connections  with  LTV 
and  will  sell  all  their  LTV  stock  as  soon  as  legally  permissible  to  do  so  under 
SEC  regulations. 

The  report  sets  forth  the  complete  details  of  the  $40,500,000  transaction.  LTV 
is  to  obtain  $22,000,000  in  cash  immediately,  an  additional  $5,000,000  in  120 
days,  another  $5,000,000  three  months  later  and  $8,500,000  in  two  installments, 
half  in  November,  1972.  and  half  in  November.  1973. 

The  report  to  be  filed  outlines  representations  by  Paul  Thayer,  president  and 
chairman  of  the  LTV  Board,  that  LTV  has  a  cash  drain  because  of  its  huge 
outstanding  debt.  Approximately  $50  million  of  this  amount  is  short  term  debt 
and  is  due  to  banks  on  July  31. 1971. 

LTV  has  requested  an  extension  on  the  July  31  deadline  and  has  agreed  to 
make  substantial  payments  in  order  to  gain  extra  time. 

LTV  plans  to  make  such  payments  from  the  proceeds  of  the  Okonite  sale  and 
a  prior  sale  of  stock  in  Braniff  Airways,  Incorporated. 
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LTV  proposes  to  divest  itself  of  the  remainder  of  its  Braniflf  Iioldings  by 
offering  to  holders  of  its  5  percent  debentures  maturing  in  1988,  an  exchange 
of  a  specified  number  of  shares  of  LTV  common  stock  and  a  specified  number 
of  shares  of  Braniff  common  stock  for  a  specified  face  amount  of  such  LTV 
debentures. 

Copies  of  the  report  to  be  filed  with  the  court  will  be  made  available  by  the 
Department  for  examination  in  Room  3305,  Antitrust  Division,  Department  of 
Justice,  Washington,  D.C.  Interested  persons  may  also  examine  all  of  the  docu- 
ments submitted  to  the  Department  containing  the  parties'  representations  and 
undertakings. 

Department  of  Justice 

July  31,    1971. 

Assistant  Attorney  General  Richard  W.  McLaren  announced  today  that  the 
Department  of  Justice  and  International  Telephone  and  Telegraph  Corporation 
(ITT)  have  reached  an  agreement  in  principle  on  the  terms  of  consent  decrees, 
which,  if  approved  by  the  courts,  would  terminate  the  Government's  antitrust 
suits  challenging  ITT's  acquisition  of  Canteen  Corp.,  a  Grinnell  Corp.,  and 
Hartford  Fire  Insurance  Company. 

Mr.  McLaren  said  that  ITT  would  be  required  within  two  years  to  divest  Can- 
teen Corp.  and  the  Fire  Protection  Division  of  Grinnell  Corp.  and,  within  three 
years,  to  divest  either  (1)  Hartford,  or  (2)  Avis  Rent-A-Car,  ITT-Levitt  and 
Sons,  Incorporated  and  its  subsidiaries,  ITT-Hamilton  Life  Insurance  Company, 
and  ITT  Life  Insurance  Company  of  New  York. 

In  addition,  ITT  would  be  prohibited  from  acquiring  any  domestic  firm  with 
assets  of  over  $100  million  and  from  acquiring  leading  firms  in  concentrated 
U.S.  markets,  without  the  approval  of  the  Department  or  the  court.  Under  the 
agreement,  a  leading  firm  is  defined  as  one  with  total  annual  sales  of  over  $25 
million  and  holding  15%  of  any  market  in  which  total  annual  sales  exceed  $100 
million.  A  concentrated  market  is  defined  as  one  in  which  the  top  four  companies 
account  for  over  50%  of  total  sales. 

ITT  would  also  be  barred  from  acquiring  any  substantial  interest  in  any  do- 
mestic automatic  sprinkler  company  or  any  domestic  insurance  company  with  in- 
surance assets  exceeding  $10  million. 

The  agreement  would  also  prohibit  the  practice  of  reciprocity — using  purchas- 
ing power  to  promote  sales — by  ITT  and  all  of  its  subsidiary  companies. 

Mr.  McLaren  said  that  the  proposed  agreement  will  assist  in  stemming  the 
trend  toward  undue  concentration  by  merger  which  was  alleged  in  these  cases. 
In  addition,  he  pointed  out  that  most  of  the  companies  to  be  divested  are  industry 
leaders  which  the  Department  contended  would  be  entrenched  in  their  positions 
under  ITT  ownership. 

Hartford  has  annual  premiums  of  about  $1  billion.  Canteen,  The  Grinnell  Fire 
Protection  Division,  Avis,  Levitt,  and  the  two  life  insurance  companies  have  an- 
nual sales  of  approximately  $1  billion. 

The  Canteen  suit  was  filed  on  April  28,  1969.  The  other  two  cases  were  filed 
on  August  1,  1969. 

District  Courts  have  ruled  against  the  Government's  contentions  in  the  two 
cases  involving  Grinnell  and  Canteen.  The  Government  has  appealed  the  Grinnell 
case  to  the  Supreme  Court  and  was  considering  a  similar  appeal  in  the  Canteen 
case.  The  trial  of  the  Hartford  case  had  been  scheduled  to  begin  in  September. 

Attorney  General  John  N.  Mitchell  did  not  participate  in  any  aspect  of  these 
cases  because  his  former  law  firm  had  represented  a  subsidiary  of  ITT. 


Department  of  Justice 


AUGUST    23,     1971 


The  Department  of  Justice  filed  proposed  consent  judgments  today  which,  if 
approved  by  the  courts,  will  terminate  the  Government's  antitrust  suits  challeng- 
ing International  Telephone  and  Telegraph  Corporation's  acquisition  of  Canteen 
Corporation,  Grinnell  Corporation  and  Hartford  Fire  Insurance  Company. 

Assistant  Attorney  General  Richard  W.  McLaren  said  the  judgments,  which 
may  become  final  in  30  days,  were  filed  in  the  U.S.  District  Courts  in  Chicago,  Il- 
linois, and  Hartford,  Connecticut. 
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Under  the  judgments,  ITT  is  required  within  two  years  to  divest  Canteen 
Corporation  and  the  Fire  Protection  Division  of  Grinnell  Corporation  and  within 
three  years  to  divest  either  Hartford  or  Avis  Rent-A-Car,  ITT  Levitt  &  Sons,  Inc., 
ITT  Hamilton  Life  Insurance  Company  and  ITT  Life  Insurance  Company  of 
New  York. 

In  addition,  ITT  would  be  prohibited  from  acquiring  any  domestic  firm  with 
assets  of  over  $100  million  and  from  acquiring  leading  firms  in  concentrated  U.S. 
markets,  without  the  approval  of  the  Department  or  the  court.  Under  the  agree- 
ment, a  leading  firm  is  defined  as  one  with  total  annual  sales  of  over  $25  million 
and  holding  15%  of  any  market  in  which  total  annual  sales  exceed  $100  million. 
A  concentrated  market  is  defined  as  one  in  which  the  top  four  companies  account 
for  over  50%  of  total  sales. 

ITT  would  also  be  barred  from  acquiring  any  substantial  interest  in  any 
domestic  automatic  sprinkler  company  or  any  domestic  insurance  company  with 
insurance  assets  exceeding  $10  million. 

The  agreement  would  also  prohibit  the  practice  of  reciprocity — using  purchas- 
ing power  to  promote  sales — by  ITT  and  all  of  its  subsidiary  companies. 

Mr.  McLaren  said  that  the  proposed  agreement  will  assist  in  stemming  the 
trend  toward  undue  concentration  by  merger  which  was  alleged  in  these  cases. 
In  addition,  he  pointed  out  that  most  of  the  companies  to  be  divested  are  industry 
leaders  which  the  Department  contended  would  be  entrenched  in  their  positions 
under  ITT  ownership. 

Hartford  has  annual  premiums  of  about  $1  billion.  Canteen,  The  Grinnell  Fire 
Protection  Division,  Avis,  Levitt,  and  the  two  life  insurance  companies  have  an- 
nuel sales  of  approximately  $1  billion. 

The  Canteen  suit  was  filed  on  April  28,  1969.  The  other  two  eases  were  filed 
on  August  1,  1969. 

District  Courts  have  ruled  against  the  Government's  contentions  in  the  two 
cases  involving  Grinnell  and  Canteen.  The  Government  has  appealed  the  Grin- 
nell case  to  the  Supreme  Court  and  was  considering  a  similar  appeal  in  the 
Canteen  case. . . .  The  trial  of  the  Hartford  case  had  been  scheduled  to  begin  in 
September. 

Attorney  General  John  N.  Micchell  did  not  participate  in  any  aspect  of  these 
cases  because  his  former  law  firm  had  represented  a  subsidiary  of  ITT. 


Department  of  Justice 


NOVEMBER    17,    1971 


Attorney  General  John  N.  Mitchell  announced  today  that  the  Department  of 
Justice  intends  to  file  a  motion  jointly  with  several  defendants  to  amend  the 
50-year-old  consent  decree  entered  in  tfnitcd  States  v.  Swift  &  Company,  et  al. 
The  amendment  would  permit  limited  entry  by  defendants  Swift,  Armour, 
Cudahy  and  Wilson  into  product  lines  now  prohibited  by  the  decree. 

The  defendants,  large  meat  packers,  originally  consented  to  the  entry  of  the 
I'ackers  Decree  in  1920  as  a  means  of  settling  a  suit  brought  by  the  Govern- 
ment under  Sections  1  and  2  of  the  Sherman  Act.  The  suit  charged  defendants  with 
a  variety  of  unlawful  activities,  including  price-fixing  and  abuse  of  monopoly 
power  in  the  sale  and  distribution  of  meat  and  other  products,  principally  in  food 
lines. 

The  Packers  Decree  prohibits  defendants,  among  other  things,  from  manufac- 
turing, wholesaling  or  retailing  over  100  product  lines,  ranging  from  catsup  to 
structural  steel.  It  also  prohibits  them  from  acquiring  any  other  firm  that  man- 
ufactures, wholesales  or  retails  the  prohibited  product  lines. 

The  proposed  modification  would  permit  defendants  to  enter  by  internal  ex- 
pansion at  the  manufacturing  and  wholesaling  levels,  all  product  lines  now  pro- 
hibited by  the  decree. 

Defendants  could  also  enter  prohibited  product  lines  by  the  acquisition  of  other 
firms,  subject  to  three  limitations :  first,  the  acquisition  must  be  a  firm  in  a  con- 
centrated industry ;  second,  the  firm  to  be  acquired  must  not  be  one  of  the  top 
four  firms  in  the  industry ;  and  finally,  the  firm  to  be  acquired  must  not  account 
for  more  than  5%  of  shipments  of  the  prohibited  product  line. 

The  modification  would  not  permit  defendants  to  enter  the  prohibited  product 
lines  at  the  retail  level  and  it  would  impose  strict  restrictions  against  the  use 
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of  the  packers'  buying  or  selling  power  to  obtain  sales  in  any  of  the  prohibited 
product  lines,  regardless  of  whether  the  entry  was  by  internal  expansion  or  by 
merger. 

Deputy  Assistant  Attorney  General  Walker  B.  Comegys  said  this  proposed 
modification,  if  accepted  by  the  court,  would  be  procompetitive  and  in  line  with 
the  Antitrust  Division's  current  merger  enforcement  policy  which  encourages 
foothold  acquisitions  in  concentrated  industries,  even  by  large  corporations. 

It  is  also  in  line  with  the  Division's  current  policy  with  respect  to  decrees  of 
placing  time  limitations  on  prohibited  conduct  which,  in  and  of  itself,  does  not 
constitute  an  independent  violation  of  the  antitrust  laws.  After  50  years,  the 
absolute  prohibitions  against  entry  have  served  their  remedial  purpose. 

Moreover,  permitting  defendants'  entry  into  prohibited  product  lines  would 
now  be  in  the  public  interest,  because  it  would  provide  the  real  possibility  of  new 
competition,  particularly  in  concentrated  industries. 

The  Department  of  Justice  and  the  defendants  have  filed  a  joint  notice  of  their 
intention  to  move,  in  thirty  days,  to  modify  the  Packers  Decree  in  the  U.S. 
District  Court  for  the  Northern  District  of  Illinois,  Eastern  Division.  Interested 
parties  are  invited  by  the  Department  of  Justice  to  make  their  views  known 
during  this  30-day  period. 

Exhibit  B 
Department    of    Justice 

MARCH    6,     1970 

The  Department  of  Justice  announced  today  that  agreement  had  been  reached 
with  Ling-Temco-Vought,  Inc.,  and  Jones  &  Laughlin  Steel  Corporation  on  the 
terms  of  a  consent  decree  that  would  terminate  the  Government's  antitrust  suit 
against  LTV's  acquisition  of  J&L. 

The  decree  would  require  LTV  to  divest  J&L  or,  in  the  alternative,  Braniff 
Airways,  Inc.  and  The  Okonite  Company ;  would  prohibit  LTV  from  making  any 
major  acquisitions  for  10  years  without  the  approval  of  the  Government  or  the 
court :  and  would  prohibit  LTV  and  J&L,  and  their  subsidiaries,  from  engaging 
in  reciprocity. 

Attorney  General  John  X.  Mitchell  said  that  the  23-page  proposed  judgment 
would  be  lodged  with  the  United  States  District  Court  in  Pittsburgh  early  next 
week,  and  that  court  approval  would  be  sought  after  the  customary  30-day 
waiting  period. 

The  Attorney  General  stated  that  the  proposed  judgment  "calls  for  the  most 
substantial  corporate  divestiture  of  any  antitrust  decree  in  recent  years." 

J&L  has  assets  of  about  $1.1  billion ;  Braniflf,  about  $371  million  ;  and  Okonite, 
about  $164  million. 

Under  the  terms  of  the  proposed  judgment,  LTA^  must  divest  itself  within 
three  years  of  its  entire  interest  in  J&L,  or,  in  the  alternative,  its  entire  interest 
in  both  Braniff  and  Okonite.  If  divestiture  is  not  completed  within  three  years, 
the  J&L  stock  owned  by  LTV  must  be  transferred  to  a  court-appointed  trustee 
for  disposal. 

The  decree  requires  that,  until  dive.stiture  is  completed,  J&L.  Braniff.  and 
Okonite  must  be  maintained  as  viable  business  entities.  To  this  end,  provisions 
of  the  decree  prohibit  the  payment  of  extraordinary  dividends  and  place  certain 
restrictions  upon  the  incurring  of  debt  (other  than  in  the  ordinary  course  of 
business),  the  encumbering  or  disposing  of  assets,  and  any  recapitalization,  re- 
organization or  acquisition  by  J&L,  Braniff  or  Okonite. 

The  proposed  judgment  also  would  bar  LTV  for  10  years  from  acquiring  any 
significant  stock  interest  in  any  corporation  with  assets  of  more  than  $100 
million  without  the  consent  of  the  Government  or  the  approval  of  the  court.  A 
similar  restriction  applies  to  acquisitions  by  J&L  if  LTV  retains  control  of  that 
company. 

The  proposed  judgment  prohibits  LTV  and  J&L  from  engaging  in  reciprocity, 
the  practice  of  using  purchasing  power  to  promote  sales.  Subsidiaries  of  LTV 
and  J&L  are  also  required  to  consent  to  be  bound  by  the  provisions  of  the 
decree,  including  those  which  prohibit  reciprocity. 

The  consent  decree  would  also  dissolve  the  preliminary  injunction  under  which 
J&L  has  been  maintained  as  a  separate  entity,  independent  of  LTV's  control, 
while  the  suit  was  pending. 
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Since  the  filing  of  the  antitrust  suit  in  April  1969,  LTV  has  disposed  of  Na- 
tional Car  Rental  Systems,  Inc.  (in  1969),  with  assets  of  about  $76  million,  and 
Wilson  Sporting  Goods  Co.  (in  1970),  with  assets  of  about  $80  million. 

Exhibit  C 
TIME  ELAPSED-COMPLAINT  TO  FINAL  CONSENT  DECREE 


Title  of  case 


Date  filed 


Date  consent 
entered 


Time  elapsed 
(months) 


FISCAL  1967 

National  Cleaning  Contractors,  Inc.,  etal Mar.  28, 1966    July   25,1966  4 

Bethlehem  Steel  Co.,  etaL... Sept.  28, 1965    Aug.  23,1966  11 

Pyrotronics,  Inc Oct.    15,1965    Sept.  12, 1966  11 

United  Merchants  &  Manufacturers,  Inc Nov.  23, 1964    Sept.  14,1966  22 

Jantzen,  Inc.,  etal Mar.  10, 1964    Oct.   21,1966  31 

Ehrenreich  Photo-Optical  Industries,  Inc Sept. 29, 1966    Oct.   31,1966  1 

World  Journal  Tribune  Inc.,  etal Sept.  14, 1966    Nov.    7,1966  2 

The  Valley  National  Bank  of  Arizona,  etal Dec.  28,1962    Nov.  23,1966  47 

The  Bank  of  Virginia Sept.  30, 1966    Dec.  27,1966  3 

Broadcast  Music,  Inc.,  etal Dec.  10,1964    Dec.  29,1966  24 

Ace  Drill  Bushing  Co.,  Inc.,  etal Mar.  17, 1966    Jan.   17,1967  10 

American  Smelting  &  Refining  Co.,  etal Jan.  19,1961    Mar.  15, 1967  56 

Monsanto  Co.,  et  al Apr.  13,1964    Mar.  20, 1967  35 

Coast  Manufacturing  &  Supply  Co.,  Inc Nov.  23,1964 do 28 

Burlington  Industries,  Inc do .do 28 

Clark-Schwebel  Fiber  Class  Corp .do do 28 

J.  P.  Stevens  &  Co do do 28 

National  Steel  Corp.,  etal Feb.  15,1960    Apr.  10,1967  86 

MaxFactor&Co Dec.  27,1963    Apr.  20,1967  40 

Lindsay-Schaub  Newspapers,  Inc Mar.  27,1967    Apr.  27,1967  1 

Armco  Steel  Corp.,  et  al Sept.  28, 1965    May  11,1967  20 

Hat  Corp.  of  America,  et  al June  11,1965    May  16,1967  23 

Bowling  Proprietors' Association  of  America,  Inc June  23, 1964    May  19,1967  35 

Herff  Jones  Co.,  et  al ....Oct.     4,1965    June  14, 1967  20 

Dymo  Industries,  Inc... Aug.    3,1964    June  15, 1967  43 

FISCAL  1968 

Pennsylvania  Refuse  Removal  Association,  et  al Oct.   30,1963    July     5,1967  45 

Gulf  &  Western  Industries,  Inc.,  etal July  25,1967    Aug.  25, 1967  1 

Bay  West  Paper  Co Apr.     1,1964    Oct.     9,1967  42 

Peabody  Coal  Co.,  et  al Sept.  21, 1967    Oct.    23,1967  1 

Eversharp,  Inc.,  etal Sept.  20, 1967    Oct.   24,1967  1 

D.  D.  Bean  &  Sons  Co.,  etal Jan.   10,1966    Nov.  20, 1967  22 

Associated  Aviation  Underwriters,  etal Aug.    5,1965    Dec.     1,1967  28 

Essex  Wire  Corp Oct.    31,1967 do 1 

Curtis  Circulation  Co.,  Inc.,  etal June    9,1965    Dec.  15, 1967  30 

The  H.  E.  Koontz  Creamery,  Inc.,  et  al Dec.  21,1962    Dec.  21,1967  60 

Thomson-Brush-Moore  Newspapers,  Inc Dec.     8,1967    Jan.    10,1968  1 

Standard  Oil  Co.  (New  Jersey),  et  al Apr.  21, 1953    Jan.   24,1968  177 

Pennsalt  Chemicals  Corp.,  et  al Sept.  30, 1966    Jan.   29,1968  16 

The  Dentists'  Supply  Co.,  of  New  York do .do 16 

American  Machine  &  Foundry  Co.,  Inc.,  etal July  30, 1962    Mar.    7,1968  68 

Blue  Chip  Stamp  Co.,  etal Dec.  26,1963    Mar.  12, 1968  51 

Mercantile  Trust  Co.  National  Association,  et  al July     7,1965    Apr.     4,1968  33 

First  National  City  Bank,  etal Dec.  30, 1965    May  10,1968  29 

Harper  &  Row  Publishers,  Inc Apr.  18, 1967    May   17,1968  13 

The  Bobbs-Merrill  Co.,  Inc do do 13 

Childrens  Press,  Inc.. do do 13 

Thomas  Y.  Crowell  Co do do 13 

Dodd  Mead  &  Co.,  Inc do do 13 

E.  P.  Dutton  &  Co.,  Inc do May  19,1968  13 

Golden  Press,  Inc do May   17,1968  13 

Grosset  &  Dunlap,  Inc do do 13 

Holt,  Rinehart  &  Winston,  Inc do do 13 

Little,  Brown  &  Co.,  Inc do do 13 

The  Macmillan  Co do do 13 

William  Morrow  &  Co.,  Inc do do 13 

G.  P.  Putnam's  Sons do do 13 

Random  House,  Inc do do 13 

Charles  Scribner'sSons do do 13 

The  Viking  Press,  Inc do do 13 

Henry  Z.  Waick,  Inc do do 13 

Franklin  Watts,  Inc do .do 13 

Burlington  Industries,  Inc.,  etal... Oct.     9,1964    June  14,1968  44 

Bowling  Proprietors' Association  of  Northern  Ohio,  Inc Sept.  14, 1966    June  21, 1968  21 

Independent  Body  Shop  Association  of  Reno  &  Sparks,  Inc... Mar.    7, 1968    June  24, 1968  3 
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Exhibit  C— Continued 
TIIVIE  ELAPSED-COMPLAINT  TO  FINAL  CONSENT  DECREE-Continued 


Title  of  case 


Date  filed 


Date  consent 
entered 


Time  elapsed 
(months) 


FISCAL  1969 

General  Motors  Corp Oct.   16,1959  July     1,1968 

Chicago  Linen  Supply  Association,  et  al Sept.  12, 1966  July   24  1968 

National  Funeral  Directors  Association  of  the  United  States,  Inc Nov.  24, 1967  Aug   191698 

Champion  Papers  Inc Apr.  19,1965  Aug.  28i  1968 

Gestetner  Corp Oct.    14,1964  Sept.   3,1968 

Third  National  Bank  in  Nashville,  etal.. Aug.  10,1964  Sept  19  1968 

Aluminum  Limited,  etal Dec.  30,1964  Sept!24il968 

United  States  Aviation  Underwriters,  Inc.,  etal Aug.    5,1965  Oct    17,1968 

Wilson  Sporting  Goods  Company,  etal. Mar.  27, 1968  Oct    28^1968 

First  National  Bank  &  Trust  Co.  of  Lexington,  etal Mar.     1,1961  Oct    14  1968 

The  E.  W.  Scripps  Co May  27,1964  Nov.  12,1968 

Gannett  Co.,  Inc.,  et  al Dec.     5,1968  Jan.     7,1969 

Globe  Ticket  Co.,  et  al Jan.  24,1968  Feb.  11,1969 

B  &  W  Market,  et  al July     8,1968  Feb.  25,1969 

Florists' Transworld  Delivery  Association Sept.    1,1966  Mar.  20,1969 

Martin  Linen  Supply  Company,  etal Apr.  30,1969  June    2,1969 

Oregon  Athletic  Equipment  Co.,  Inc.,  et  al Aug.    1,1968  June  12, 1969 

FISCAL  1970 

Union  Camp  Corp.,  et  al Nov.    4, 1968 

The  College  of  American  Pathologists July     7, 1966 

Quaker  State  Oil  Refining  Co June  23,1969 

Socony  Mobil  Oil  Co.,  Inc.,  et  al Apr.     5, 1966 

American  Bakeries  Co.,  et  al Dec.  11, 1967 

Bardahl  Manufacturing  Corp.,  et  al June  30, 1969 

F.  &  M.  Schaefer  Brewing  Co.,  et  al Dec.  20, 1962 

United  States  Steel  Corp June  13,1969 

Minnesota  Mining  &  Manufacturing  Co Apr.    7, 1966 

Gould,  Inc Aug.    1,1969 

Laub  Baking  Co.,  etal Nov.  14,1967 

R.  J.  Reynolds  Tobacco  Co.  (formerly  Peneck  &  Ford  Ltd.,  Inc.) Apr.    6, 1965 

llco  Corp July   11,1969 

Farbenfabriken  Bayer,  A.  S Mar.    7, 1968 

Scott  Paper  Co Nov.  29,1968 

First  National  Bank  of  Hawaii,  et  al June  10, 1966 

Marshall  &  llsley  Bank  Stock  Corp.,  et  al Mar.    2, 1961 

Western  Farmers  Association Feb.  19,1969 

Deposit  Guaranty  National  Bank  of  Jackson,  et  al May  28,1968 

The  Standard  Oil  Co Dec.    1,1969 

Witco  Chemical  Corp July  24,1969 

Sonoco  Products  Co Aug.    2,1967 

Visconsin  Alumni  Research  Foundation Dec.  30, 1969 

Emhart  Corp July   11,1969 

American  Pipe  &  Construction  Co.,  et  al Dec.  21, 1964 

Iowa  Beef  Packers,  Inc.,  etal Feb.  24,1969 

Viking  Carpets,  Inc Feb.  19,1970 

Times  Printing  Co Feb.  24,1970 

Automobile  Manufacturers  Association,  Inc.,  et  al Jan.  10,1969 

Sargent  &  Co.. July   11,1969 

Northern  Natural  Gas  Co. Mar.  31,1970 

The  Mead  Corp July     8,1968 

Hart,  Schaffner  &  Marx Nov.  13, 1970 

Summons  Co. Apr.    4,1970 

Ling-Temco-Vought,  Inc.,  et  al Apr.  14, 1969 

Joseph  P.  Cuddigan,  Inc.,  etal.. Sept.  12,1967 


July  1,1969 
July  14,1969 
July  23,1969 
July  24,1969 
July  31,1969 
Aug.  11, 1969 
Aug.  19, 1969 
Aug.  25, 1969 
Sept.  2,1969 
Sept.  3,1969 
Sept.  8,1969 
Sept.  22, 1969 
Oct.  6, 1969 
Oct.   24,1969 

do 

Nov.  17, 1969 
Dec.    1, 1969 

8. 1969 

26. 1969 
1,1970 

12,1970 

22. 1970 
._..  30,1970 
Feb.  24,1970 
Feb.  26,1970 
Mar.  20, 1970 
Mar.  23,1970 
Mar.  27, 1970 
Mar.  31,1970 
Apr.    8,1970 

5,1970 
14,1970 

1. 1970 

4,1970 

June  10, 1970 
June  15,1970 


Dec 
Dec 
Jan. 
Jan. 
Jan. 
Jan 


May 
May 
June 
June 


FISCAL  1971 

Inland  Steel  Co June    1, 1970 

J.  P.  Stevens  &  Co.. June  30, 1970 

Archer-Daniels-Midland  Co.,  et  al June  15, 1970 

Bunge  Corp do 

New  Orleans  chapter,  Associated  General  Contractors  of  America,  Inc. ..  Jan.   28, 1964 

Continental  Grain  Co June  15, 1970 

American  Steamship  Co.,  et  al June  22, 1970 

Republic  Steel  Corp June  29, 1970 

Spring  Mills,  Inc June  30,1970 

M.  Lowenstein  &  Sons do 

Cannon  Mills... do 

West-Point-Pepperill,  Inc do 

Arnold  Bakers,  Inc June  29,1962 

American  Angus  Association Jan.   15, 1968 

Pennsalt  Chemicals  Corp Dec.  24, 1964 

First  at  Orlando  Corp.,  etal Dec.  23,1969 

Armco  Steel  Corp. July  31,1970 

Virgin  Islands  Gift  &  Fashion  Shop  Association,  et  al Sept.  10, 1969 

Independent  Towel  Supply Dec.  11, 1968 

The  General  Tire  &  Rubber  Co.,  et  al Mar.    2, 1967 

Anthracite  Export  Association,  et  al Nov.  10, 1965 

National  Bank  &  Trust  Co.  of  Central  Pennsylvania,  et  al Dec.  11, 1969 

PPG  Industries,  Inc Nov.    6,1970 


July  1,1970 
July  2,1970 
July  15,1970 
do. 


July 
July 
July 
July 
July 


17, 1970 
21, 1970 
29, 1970 
30, 1970 
31,1970 
do . 


do 

do 

Aug.  3,1970 
Aug.  13, 1970 
Aug.  25, 1970 
Aug.  27, 1970 
Aug.  31, 1970 
Sept.  9,1970 
Sept.  23, 1970 
Oct.  21,1970 
Nov.  12, 1970 
Dec.  7,1970 
Dec.  9, 1970 


105 
22 

9 
40 
47 
49 
45 
38 

7 

90 
53 

1 
31 

6 
31 

1 
10 


8 
36 

1 
39 
19 

1 
80 

2 
41 

1 

22 
53 

2 
18 
11 
41 
105 
10 
19 

1 

6 
29 

1 

7 

62 
13 

1 

1 
14 

9 

1 
22 
19 

2 
14 
33 


1 
1 

78 
1 
1 
1 
1 
1 
1 
1 

97 

31 

68 

8 

1 

12 
21 
42 
60 
12 
1 
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Exhibit  C— Continued 
TIME  ELAPSED— COIVIPLAI NT  TO  FINAL  CONSENT  DECREE— Continued 


Date  consent      Time  elapsed 

Title  of  case                                                                                    Date  filed  entered            (months) 

FISCAL  1971— Continued 

Bethleliem  Steel  Corp Nov.  10, 1970  Dec.  11,1970  1 

Prince  George's  County  Board  of  Realtors,  Inc Dec.  18,1969  Dec.  28, 1970  12 

Semmonds  Precision  Products,  Inc Nov.  15,1967  Dec.  31,1970  37 

Continental  Oil  Co.,  et  al Apr.  30, 1969  Jan.   20,1971  21 

Burlington  Nortliern,  Inc Dec.  22, 1970  Jan.   25,1971  1 

Ciba  Corp.,  et  al July   17,1970  Feb.     3,1971  6 

Kennecott  Copper  Corp Jan.   11,1971  Feb.  17,1971  1 

Evans  Products  Co - Mar.    6,1970  Feb.  25,1971  11 

General  Host  Corp.,  etal - Mar.  13,1968  Mar.    1,1971  36 

National  Steel  Corp Feb.  26,1971  Mar.  29,1971  1 

Schenley  Industries,  Inc.,  etal - Apr.  25,1966 do 59 

General  Adjustment  Bureau,  Inc - Mar.  11,1971  Apr.  15,1971  1 

Atlantic  Riclifield  Co.,  et  al - Jan.   15,1969  Apr.  20,1971  27 

American  Radiator  &  Standard  Sanitary  Corp.,  etal Oct.     6,1966  May   18,1971  54 

Webster  Electric  Co.,  Inc... .'.. May     3,1971  June    2,1971  1 

AluminumCo.  of  America May  26,1971  June  28, 1971  1 

FISCAL  1972 

Reynolds  Metals  Co.. July   14,1971  Aug.  16,1971  1 

Florida  Power  Corp.,  etal... July     8,1968  Aug.  19, 1971  37 

Combustion  Engineering,  Inc Sept.    1,1970  Sept.   8,1971  12 

Kansas  City  Music  Operators  Association,  etal Mar.  30, 1970  Sept.  19, 1971  18 

lnternationalTelephone&  Telegraph,  Corp Apr.  28,1969  Sept.  24, 1971  29 

International  Telephone  &  Telegraph  Corp.,  etal.. Aug.    1,1969 do 25 

WorkWearCorp        June28,1968  Sept.27,1971  39 

Asiatic  Petroleum  Corp.,  et  al Dec.    8,1970  Oct.     4,1971  10 

The  Higbee  Co                                                 Dec.  22,1969 do 22 

American  Oil  Co'.,  et  al.. Apr.     8,1965  Oct.   18,1971  78 

Tidewater  Marine  Service  Inc.,  etal .Jan.   16,1968  Oct.   26,1971  45 

Toro  Manufacturing  Corp - July     1,1969  Nov.  12,1971  28 

Tandy  Corp.,  etal May   14,1971  Jan.   28,1972  8 

The  Atlanta  Real  Estate  Board. Feb.  17,1971  Feb.     4,1972  12 

The  Owensboro  National  Bank,  et  al Nov.  18, 1970  Feb.    9,1972  15 

Metro  Denver  Concrete  Association,  et  al Aug.    6,1970  Feb.  28, 1972  18 

W.R.Grace&Co - -Jan.   28,1972  Feb.  29, 1972  1 

Jackson's  Atlanta  Ready  Mix  Concrete  Co.,  Inc.,  etal do Mar.    1,1972  i 

Owens-Illinois,  Inc do  do  1 

Venice  Work  Vessels,  Inc Nov.    6,1967  Mar.    9, 1972  52 

Yoder  Brothers,  Inc.,  etal Apr.  20,1970  Mar.  15,   972  23 

Martin-Marietta  Corp Feb.  28,   972  Apr.     4,972  1 

Beatrice  Foods  Co.,  et  al June  26,   969  Apr.     7,1972  34 

H.  K.  Porter  Co.,  Inc Apr.     2,1972  May   17,   972  1 

Darleny-Delaware,  Inc.,  etal Dec.  17,1970  May  30,1972  17 

American  Society  of  Civil  Engineers May     1,1972  June    1,1972  1 

WayneCorp - May     4,1972  June    6,1972  1 

The  Overhead  Door  Distributors' Association  of  Greater  Delaware  Valley.  Jan.   27,1972  June  16, 1972  5 

American  Institute  of  Certified  Public  Accountants,  Inc June    1,1972  June  19, 1972  1 

Heyward  Allen  Motor  Company,  Inc.,  etal Apr.     8,1971  June  26, 1972  14 

FISCAL  1973 

American  Institute  of  Certified  Public  Accountants,  Inc June    1,1972  July     6,1972  1 

Wolverine  World  Wide,  Inc Oct.    19,1971  July   10,1972  9 

The  Cleveland  Real  Estate  Board... July   29,1970  Ju  y   19,1972  24 

Harvey  Hakkell,  Inc Apr.  28, 1971  uy  21,  972  15 

Memphis  Board  of  Realtors June  27, 1972  July  27,1972  1 

Bird  Corporation,  et  al do do  1 

TIME-DC  Inc                            June30,1972  July   31,1972  1 

Long  Island  Board' of  R'ealtofs',  Inc Nov.  17,1970  Aug.    1,1972  21 

Westinghouse  Electric  Corp June  23, 1972 °°'-:i-z-  1 

Uniroyal,lnc        June29,1972  Aug.  15, 1972  i 

Converse  Rubber  Corp.,  et  al July     3,1972  Aug.  29, 1972  2 

The  Wachovia  Bank  and  Trust  Co.,  N.A June  22, 1971  Sept.   5,1972  15 

The  American  Society  of  Mechanical  Engineers,  Inc.,  etal July  22,1970  Sept.  11,1972  26 

Bally  Manufacturing  Corp June  29,1972  Oct.     2,1972  3 

Tulsa  Bottlers  Association,  et  al June  29, 1972    Oct.   11,1972  3 

Richter  Concrete  Corp.,  et  al Nov.  16,1970  Oct.   20,1972  23 

KDl  Corp.,  etal...... Oct.     1,1971  Nov.  20,  972  13 

SweetheartBakers,  Inc.,  etal.... July  29,1971  Nov.  27,1972  16 

The  E.  H.  Koester  Bakery  Co.,  et  al do °°,;-,-a::j;-  *5 

Safety  First  Products  Corp -.-  May  23,1972  Nov.  30, 1972  6 

American  Ship  Building  Co.,  etal Aug.  16, 1972  Jan.     8,1973  5 

Southeastern  Peanut  Association... June  30,1972  Jan.   15,1973  7 

Southwestern  Peanut  Shellers  Association. do do  7 

Nissan  Motor  Corp.  in  U.S.A ''°--r;;;;-  IP'     ,'ilU  ? 

Crane  Co                                                       Jan.   23,1973  Mar.     1,1973  1 

Yellow  Freig"ht's'y's't'e'm,'inc.... : Oct.   26,1972  Mar.    6, 1973  4 

Los  Angeles  Realty  Board,  et  al Dec.  18,1970  Mar.  19,1973  27 

The  Material  Handling  Institute,  Inc.,  et  al Aug.  10, 1972  Mar.  21, 1973  7 
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[Reprinted  from  Harvard  Law  Review,  Vol.  86,  No.  4,  Feb.  1973] 

ANTITRUST  PENALTIES  AND  ATTITUDES 
TOWARD  RISK:  AN  ECONOMIC  ANALYSIS 

Williaui  Breit  *  and  Kenneth  G.  Elzinga  "^^ 

The  tools  of  economic  analysis  have  too  infrequently  been  ap- 
plied to  evaluations  of  the  deterrent  efficacy  of  penalties  for  statu- 
tory violations.  The  authors  help  remedy  this  deficicficy  by  using 
economic  analysis  to  examine  the  existing  mechanisms  which  are 
used  to  deter  antitrust  violations.  They  point  particularly  to  the 
critical  importance  of  analyzing  the  risk  attitudes  of  management  in 
any  attempt  to  arrive  at  an  optimal  antitrust  policy,  and  urge  the 
replacement  of  the  current  arsenal  of  antitrust  weapons,  insofar  as 
they  are  directed  at  deterrence,  with  the  unitary  device  of  a  fine 
based  upon  a  percentage  of  corporate  profits. 

WITHIN  the  past  decade,  the  tools  of  economic  analysis 
have  been  increasingly  applied  to  areas  outside  the  tradi- 
tional focus  of  economic  scrutiny.  Such  applications  have  been 
particularly  useful  in  analyzing  current  methods  of  controlling 
and  deterring  criminal  activities.^  Thus  far,  however,  no  one  has 
systematically  applied  modern  economic  theory  to  an  analysis 
of  the  penalties  for  antitrust  violations."    This  article  will  at- 

*  Professor  of  Economics,  University  of  Virginia.  B.A.,  University  of  Texas, 
1955;  M..'\.,  University  of  Texas,  1956;  Ph.D.,  Michigan  State  University,  1961. 

**  Associate  Professor  of  Economics,  University  of  Virginia.  Special  Economic 
Assistant  to  the  Assistant  Attorney  General,  Antitrust  Division,  1970-71.  B.A., 
Kalamazoo  College,  1963;  M.A.,  Michigan  State  University,  1966;  PhD.,  Michigan 
State  University,  1967. 

The  authors  wish  to  thank  Edgar  K.  Browning,  James  M.  Buchanan,  W.  P. 
Culbertson,  Jr.,  Thomas  F.  Hogarty,  Roger  Sherman  and  Gordon  Tullock  for  their 
helpful  comments.  The  authors  also  received  helpful  suggestions  from  Warren 
Schwartz  of  the  University  of  Virginia  Law  School  and  Joel  Davidow  and  B. 
Barry  Grossman  of  the  Antitrust  Division  of  the  Department  of  Justice. 

^  The  work  of  Gary  Becker  in  this  area  has  been  particularly  outstanding.  See 
Becker,  Crime  and  Punishment:  An  Economic  Approach,  76  J.  Pol.  Econ.  169 
(1968).  See  also  Schelling,  Economic  Analysis  and  Organized  Crime,  in  The  Presi- 
dent's Commission  on  Law  Enforcement  and  Administration  of  Justice,  Task 
Force  Report:  Organized  Crime  114  (1967).  The  earliest  work  relating  eco- 
nomics to  law  is  that  of  Cesare  Beccaria  in  Dei  Delitti  e  Delle  Pene,  published  in 
1764.  Jeremy  Bentham  as  well  must  be  considered  a  precursor  of  those  currently 
applying  economic  analysis  to  legal  problems.  See  J.  Bentham,  The  Theory  of 
Legislation  (1931  ed.). 

^  Until  now,  most  studies  of  the  operation  of  the  antitrust  laws  have  been  more 
empirical  than  theoretical  in  nature.  See,  e.g.,  Adams,  Dissolution,  Divorcement, 
Divestiture:  The  Pyrrhic  Victories  of  Antitrust,  27  Ind.  L.J.  i  (1951)  ;  Elzinga, 
The  Antimerger  Law:  Pyrrhic  Victories?,  12  J.  Law  &  Econ.  43  (1969)  ;  Stigler, 
The  Economic  Effects  of  the  Antitrust  Laws,  g  J.  Law  &  Econ.  225  (1966).  Those 
few  analyses  that  have  been  theoretical  have  not  been  directed  at  the  issue  of  the 
comparative  efficiency  of  the  available  antitrust  deterrent  mechanisms.  Oliver 
Williamson's  efforts  to  apply  economic  theory  to  the  antitrust  area  have  been 
restricted  to  the  problems  of  economies  of  scale  in  antimerger  cases,  see  William- 
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tempt  to  remedy  this  deficiency  by  applying  economic  theory  to 
an  examination  of  the  deterrent  value  of  current  federal  antitrust 
policies  and  penalties;^  as  will  be  shown,  this  application  is  espe- 
cially called  for  in  light  of  the  changing  attitudes  toward  risk 
of  American  corporate  management.  After  identifying  the  cur- 
rently used  deterrent  mechanisms  and  some  of  their  costs,  we 
shall  demonstrate  the  importance  of  determining  management's 
attitude  toward  risk  to  the  development  of  efficient  antitrust 
enforcement.  Then,  on  the  basis  of  some  conclusions  we  shall 
draw  as  to  the  attitudes  of  present  day  corporate  managers  toward 
risk,  we  shall  put  forth  specific  proposals  for  reform  consistent 
with  the  implications  of  our  economic  analysis. 

I.  Alternative  Means  of  Deterrence 

Under  the  current  federal  statutory  framework,  the  judiciary 
can  impose  on  antitrust  violators  four  kinds  of  penalties,  all  of 
which  have  the  potential  to  deter  future  monopolistic  behavior:'* 
i)  the  payment  of  fines  to  the  Government;^  2)  the  payment  of 
treble  damages  to  injured  parties;^  3)  imprisonment;'  and  4) 
an  order  directing  corporate  dissolution.^   By  affecting  the  prob- 

son,  Economies  as  an  Antitrust  Defense:  The  Welfare  Tradeoffs,  58  Am.  Econ. 
Rev.  18  (1968),  and  of  applying  §  2  of  the  Sherman  Act  to  cases  of  structural 
dominance.  See  Williamson,  Dominant  Firms  and  the  Monopoly  Problem:  Market 
Failure  Considerations,  85  Harv.  L.  Rev.  1512  (1972).  Richard  A.  Posner's  work 
has  used  economic  analysis  to  argue  that  the  Antitrust  Division  of  the  Department 
of  Justice  should  direct  its  resources  only  at  those  practices  that  most  clearly  re- 
duce economic  output.  See  Posner,  A  Program  for  the  Antitrust  Division,  38 
U.  Chi.  L.  Rev.  500  (1971). 

^  Our  focusing  on  the  deterrent  as  opposed  to  the  compensatory  effect  of  anti- 
trust penalties  reflects  our  strong  belief  that  it  is  largely  from  the  deterrent  view- 
point that  these  penalties  should  be  evaluated.  It  is  true  that  legal  scholars  have 
disagreed  as  to  whether  the  primary  legislative  purpose  in  enacting  the  antitrust 
penalties  was  to  deter  future  violations  or  to  compensate  injured  parties.  However, 
at  least  from  the  perspective  of  economics,  the  deterrent  arguments  seem  much  the 
more  appealing.  The  party  who  is  injured  by  monopolistic  behavior  is  not  just  a 
given  individual  but  rather  society  as  a  whole.  By  misallocating  resources,  monop- 
oly causes  too  few  goods  to  be  produced  and  thereby  directs  scarce  resources  into 
the  production  of  commodities  that  are  less  valuable.  In  this  way  the  real  income 
of  all  of  society  is  reduced.  Only  to  the  extent  that  antitrust  violations  are 
deterred  can  such  income  losses  be  avoided. 

'^  In  our  analysis,  "monopolistic"  or  "anticompetitive"  activity  will  refer  to  any 
behavior  on  the  part  of  businessmen  which  causes  price  to  diverge  from  marginal 
cost. 

=  £.g.,  15  U.S.C.  §§  1-2  (,1970). 

«i5U.S.C.  §  15  (1970). 

'E.g.,  IS  U.S.C.  §§  1-2  (1970). 

®  The  federal  courts  are  authorized  to  "prevent  and  restrain"  antitrust  viola- 
tions.   15  U.S.C.   §  4    (1970).    This  power  has   for  many  years  been   interpreted 
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ability  of  violations  being  detected,  a  fifth  factor,  the  intensity 
with  which  antitrust  laws  are  enforced  and  with  which  violations 
are  investigated,  also  has  a  potentially  significant  impact  on  the 
level  of  deterrence. 

In  our  attempt  to  identify  an  optimum  mix  of  deterrent 
mechanisms,  we  shall  immediately  eliminate  from  consideration 
the  alternatives  of  heavy  reliance  on  either  imprisonment  or  dis- 
solution. The  provisions  for  imprisonment  in  the  Sherman  Act 
historically  have  been  applied  primarily  to  business  racketeers, 
labor  union  leaders,  and  suspected  spies.''  The  infrequency  with 
which  incarceration  has  been  imposed  on  "simple"  antitrust  vio- 
lators in  itself  may  reflect  a  wholly  appropriate  judicial  skepti- 
cism toward  the  efficacy  of  using  imprisonment  to  deter  mo- 
nopolistic behavior.^"  The  very  high  societal  costs  that  would 
accompany  an  expanded  use  of  the  imprisonment  alternative  — 
costs  in  the  form  of  guards,  wardens,  psychologists,  probation 
officers,  and  the  violators'  time  —  are  excessive,"  in  view  of  the 
availability,  discussed  below,  of  a  much  more  efficient  deterrent 
alternative. 

Several  factors  compel  us  to  reject  as  well  any  expanded  use 
of  corporate  dissolution  orders  as  a  means  of  deterring  antitrust 
violations.  First,  empirically  it  appears  that  even  when  called 
for  in  court  orders,  comprehensive  implementation  of  meaning- 
ful structural  reorganization  seldom  occurs.^-  This  enforcement 
failure  can  be  traced  to  the  dynamics  of  the  enforcement  bureaus 
themselves.  The  difficult  task  of  physically  unscrambling  a  busi- 
ness firm  may  be  of  peripheral  institutional  importance  to  an 
agency  judged  primarily  by  the  number  of  cases  it  files  and  wins. 
In  these  bureaus  the  consummate  goal  is  to  win  the  antitrust 
case;  after  the  victory,  the  trial  lawyers  —  those  people  most 
familiar  with  the  case  —  leave  the  implementation  of  relief  to 

broadly  to  allow  the  courts  to  "dissolve"  illegal  combinations.  See  Standard  Oil 
Co.  V.  United  States,  221  U.S.  i,  78  (1911)  (requiring  the  Standard  Oil  monopoly 
to  divest  itself  of  interests  in  numerous  other  companies). 

^  W.  Hamilton  &  I.  Till,  Antitrust  in  Action  78-79  (TNEC  Monograph 
No.  16,  1941).  In  the  first  five  decades  of  the  Sherman  Act,  only  one  "respectable 
man  of  business  [went]  to  jail."  Id.  at  79.  The  first  jail  sentence  for  "pure" 
pricefixing  was  not  imposed  until  the  late  1950's.  Even  since  then,  only  a  small 
number  of  business  conspirators  have  received  nonsuspended  jail  sentences.  Posner, 
A  Statistical  Study  of  Antitrust  Enforcement,  13  J.  Law  &  Econ.  365,  389-91 
(1970). 

'°0f  course,  it  also  reflects  a  societal  judgment  that  antitrust  violators  do 
not  deserve  the  moral  reprobation  of  the  criminal  law. 

^'  These  costs  have  moved  Gary  Becker  to  argue  that  institutionalization  should 
seldom  be  used  to  penalize  any  criminal  offenses.    Becker,  supra  note  i,  at  193-98. 

^^  M.  Goldberg,  The  Consent  Decree:  Its  Formulation  and  Use  (1962); 
Adams,  supra  note  2,  at  33;  Elzinga,  supra  note  2,  at  46-53. 
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those  who  may  see  little  gain  to  themselves  from  the  use  of  the 
corporate  scalpel.  With  little  effective  post-trial  monitoring  by 
the  judiciary,  the  line  of  least  resistance  for  bureau  officials  is 
to  be  conciliatory  rather  than  aggressive  toward  those  business 
managers  with  whom  the  detailed  implementation  of  a  court  order 
must  be  negotiated. 

A  second  reason  for  rejecting  dissolution  as  an  antitrust  deter- 
rent is  simply  that  it  is  not  so  used  in  the  present  enforcement 
framework.  Dissolution  is  generally  employed  only  in  civil  anti- 
trust suits  involving  mergers  or  single  firm  monopolies  where,  at 
least  as  a  formal  matter,  it  is  seen  as  a  remedy  for  an  anticom- 
petitive structural  situation;  its  purpose  is  not  deterrence.  For 
example,  in  the  recent  ITT  consent  decree,  most  of  the  assets 
originally  listed  in  the  Government's  complaint  remained  un- 
touched by  the  settlement.  One  of  the  reasons  given  by  former 
Antitrust  Division  chief  Richard  McLaren  was  that  divestiture 
of  those  assets  would  adversely  affect  ITT's  stock  prices  and 
therefore  penalize  its  shareholders.^'^ 

Finally,  as  with  incarceration,  dissolution,  if  used  extensively, 
would  employ  excessive  amounts  of  scarce  judicial  and  adminis- 
trative resources.  Although  dissolution  represents  a  deterrent  in 
the  sense  that  few  potential  cartelists  would  overlook  the  risk 
that  monopolistic  behavior  might  carry  with  it  the  penalty  of 
breaking  up  their  firms,  the  costs  it  imposes  make  other  deter- 
rent alternatives  far  more  attractive.  Only  when  highly  signifi- 
cant remedial  benefits  (in  addition  to  deterrent  benefits)  can  be 
gained  from  corporate  surgery  should  dissolution  be  used. 

With  imprisonment  and  dissolution  being  inappropriate  de- 
terrent tools.  Congress  can  best  deter  anticompetitive  behavior 
by  manipulating  the  three  remaining  variables.  For  instance, 
heavier  reliance  could  be  placed  on  the  enforcement  budget:  the 
probability  of  any  given  antitrust  violator  being  apprehended 
and  convicted  could  be  raised  by  increasing  the  amount  of  re- 
sources devoted  to  the  detection  of  such  behavior.  This  would 
involve  expanding  the  budgets  of  the  Antitrust  Division  of  the 
Department  of  Justice  and  the  Federal  Trade  Commission.  Such 
an  approach  has  recently  been  recommended  both  by  an  antitrust 
study  group  led  by  Ralph  Nader  ^"^  and  by  a  former  director  of 
the  Federal  Trade  Commission's  Bureau  of  Economics. ^^ 

A  second  option,  one  recommended  by  President  Nixon's  Task 

'^  S.  Exec.  Rep.  No.  92-19,  92d  Cong.,  2d  Sess.,  pt.  4,  at  60  (1972). 

*'' M.  Green,  The  Closed  Enterprise  System  129-30  (Nader  Study  Group 
Report)  (1972).  The  study  group  recommended  an  increase  from  the  Division's 
"absurdly  low"  present  budget  of  approximately  $12  million  to  "at  least  $100 
milHon."   Id.  at  122,  129-30. 

^^W.  Mueller,  A  Primer  on  Monopoly  and  Competition  177  (1970). 
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Force  on  Productivity  and  Competition,^^  would  be  to  increase 
the  fine  for  anticompetitive  behavior  and  thereby  place  heavier 
reliance  on  that  variable.  Some  members  of  Congress,  too,  have 
been  attracted  to  this  alternative.  Senator  Hart  has  recom- 
mended legislation  which  would  raise  the  maximum  fine  for  a 
Sherman  Act  violation  from  $50,000  per  count  to  $500,000.^' 

Finally,  the  amount  of  reparations  paid  to  injured  private 
parties  could  be  increased  and  could  play  a  greater  role  in  anti- 
trust deterrence.  This  could  be  done  through  a  shift  from  treble 
to  quadruple  or  quintuple  damages. ^^  The  same  effect  could  of 
course  be  achieved  by  easing  the  plaintiff's  tasks  in  private  anti- 
trust suits  in  any  of  a  number  of  ways:  by  further  expanding  the 
rules  of  standing;^**  by  extending  the  statute  of  limitations  on 
private  actions;-''  by  reducing  standards  of  proof  of  damages;-^ 
or  by  further  facilitating  the  initiation  of  class  actions.^^ 

From  the  point  of  view  of  the  businessman,  the  choice  be- 
tween heavy  reliance  on  fines  and  heavy  reliance  on  reparations 
involves  a  distinction  without  a  difference;  the  businessman  is 
largely  indifferent  between  paying  a  dollar  to  an  individual  in 
reparations  and  paying  a  dollar  to  the  Government  in  fines.  The 
societal  costs  of  the  two  alternatives,  however,  are  not  the  same. 
While  the  imposition  of  fines  is  not  costless,  as  we  shall  see,  still 
the  costs  of  a  fine-imposing  procedure  are  considerably  less  than 
those  associated  with  a  private  damage  reparations  action.  In 
stark  contrast  to  a  deterrent  system  relying  on  fines,  a  reparations 
system  demands  the  expenditure  of  real  resources  in  the  deter- 
mination and  allocation  of  the  damages  themselves.  In  addition, 
as  now  constituted,  the  reparations  system  involves  resource  con- 
suming mechanisms  of  private  pleadings  and  discovery,  joinder, 

'^2  Antitrust  L.  &  Econ.  Rev.  13,  33   (1969)    (statement  of  George  Stigler). 

^"^  See  M.  Green,  supra  note  14,  at  171. 

^^  The  treble  damage  action  was  made  a  part  of  the  Sherman  Act  only  in  the 
late  stages  of  its  drafting.  Senator  Shennan's  original  bill  called  for  double  dam- 
ages. It  was  Senator  Hoar's  revision  that  increased  the  multiple  to  three.  H. 
Thoreeli,  The  Federal  Antitrust  Policy  191,  213  (1954). 

'®  See  Comment,  Standing  to  Sue  for  Treble  Damages  Under  Section  4  of  the 
Clayton  Act,  64  Colum.  L.  Rev.  570  (1964);  82  Harv.  L.  Rev.  1374  (1969). 

'^^  See  W.  Erickson,  Dissolution  and  Private  Damages  in  Private  Antitrust  (no 
date),  at  6  (unpublished  paper  on  file  at  the  Harvard  Law  Reveiw) .  Erickson  cites 
the  present  statute  of  limitations  as  one  of  the  reasons  for  the  ineffectiveness  of 
private  damage  suits. 

'^^  See  Rowley,  Proof  of  Damages  in  Antitrust  Cases,  32  Antitrust  L.J.  75 
(1966). 

^^  See  Comment,  Appealability  of  a  Class  Action  Dismissal:  The  'Death  Knell' 
Doctrine,  39  U.  Chi.  L.  Rev.  403  (1972);  86  Harv.  L.  Rev.  438  (1972),  noting 
Hackett  v.  General  Host  Corp.,  455  F.2d  618  (3d  Cir.),  cert,  denied,  407  U.S.  925 
(1972). 
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class  actions,  multidistrict  litigation,  and  all  the  other  parapher- 
nalia of  private  damage  actions.-^ 

Moreover,  only  in  a  fine  system  will  the  Government  be  able 
closely  to  control  the  degree  to  which  costly  resources  are  devoted 
to  the  enforcement  of  antitrust  legislation.  A  governmental  de- 
cision to  increase  or  decrease  society's  expenditures  on  the  detec- 
tion of  violations  and  the  imposition  of  penalties  against  them 
can  be  most  effectively  implemented  only  when  the  Government 
actually  controls  the  mechanisms  which  initiate  enforcement.  In 
a  fine-oriented  system,  the  Government  initiates  enforcement  ac- 
tivity; in  a  reparations-oriented  system,  private  parties,  concerned 
not  with  efficient  deterrence  of  violations  but  rather  with  their 
own  individual  welfare,  initiate  the  expenditure  of  both  their 
own  and  the  Government's  resources  in  enforcement  activities. 
With  dollar  amounts  of  penalties  held  constant,  then,  it  appears 
that  a  fine  system  is  less  costly  and  more  efficient  than  a  repara- 
tions system."^ 

From  a  more  philosophical  standpoint  as  well,  we  should  note 
that  private  antitrust  suits  are  undesirable.  They  have  been  seen 
as  a  type  of  vigilante  justice  wholly  inappropriate  for  governing 
the  business  sector.  Thurman  Arnold,  although  himself  an  un- 
questionably staunch  proponent  of  the  regulation  of  anticom- 
petitive behavior,  nevertheless  argued  forcefully  that  private 
enforcement  leads  to  a  disrespect  for  the  institution  of  law  and 
"can  only  be  justified  as  a  transitory  necessity  to  meet  an  emer- 
gency situation."  -^ 

We  are  left  then  with  the  question  of  whether  heavy  reliance 
on  fines  or  heavy  reliance  on  the  enforcement  budget  would  be 
likely  to  provide  the  more  efficient  means  to  effect  antitrust  de- 
terrence. Of  course,  the  answer  to  this  question  depends  on  the 
respective  costs  involved,  costs  which  will  be  noted  at  a  later 
point  in  our  analysis.    However,  the  answer  obviously  depends 


^^  Private  antitrust  suits  are  at  the  heart  of  the  recent  increase  in  antitrust 
litigation ;  the  number  of  these  suits  has  more  than  tripled  in  the  past  decade. 
1971  Annual  Rep.  of  the  Director  of  the  Adm.  Office  of  the  U.S.  Courts 
185  (1972).  More  to  the  point,  the  disproportionate  amount  of  judicial  and 
litigative  resources  consumed  by  antitrust  cases  is  evidenced  by  the  high  time  study 
weight  assigned  them  by  the  Administrative  Office  of  the  U.S.  Courts.  See  id. 
at  174,  312. 

^*  Of  course,  compensatory  as  well  as  deterrent  benefits  would  be  reaped  from 
a  reparations-oriented  system.  However,  as  indicated  in  note  3  supra,  we  feel  that 
alternative  antitrust  enforcement  systems  should  be  evaluated  far  more  on  the  basis 
of  their  deterrent  than  their  compensatory  impact. 

^^  T.  Arnold,  The  Bottlenecks  of  Business  166  (1940).  Arnold  felt  that 
"[p]rivate  enforcement  of  any  public  law  will  make  of  it  an  instrument  detached 
from  its  real  purpose."   Id.  (emphasis  in  original). 
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as  well  on  the  relative  benefits  from  trying  to  deter  monopolistic 
behavior  by  relying  heavily  on  enforcement  or  by  relying  heavily 
on  fines.  This  relation  in  turn  is  a  function  of  the  attitudes  of 
the  businessman  toward  risk.  Consequently,  it  is  now  appropri- 
ate to  examine  the  meaning  of  risk  preference  as  it  relates  to 
managerial  behavior. 

II.   Risk  Preference  and  Antitrust  Policy 

An  illustration  comparing  a  given  large  loss  with  a  given 
smaller  loss  will  prove  instructive  in  clarifying  the  meaning  of 
risk  preference.  Assume  that  the  large  loss  is  ten  times  the  smaller 
loss.  The  expected  value  of  these  two  losses  is  said  to  be  equal  if 
the  probability  of  the  occurrence  of  the  small  loss  is  ten  times 
as  great  as  that  of  the  large  loss.  However,  although  the  expected 
values  are  the  same,  individuals  may  have  different  expected 
disutilities  from  these  losses  depending  upon  their  attitudes 
toward  risk.  The  risk  averse  person  will  prefer  the  large  prob- 
ability of  the  small  loss  to  the  small  probability  of  the  large  loss. 
The  risk  preferrer,  on  the  other  hand,  will  prefer  the  small  prob- 
ability of  the  large  loss  to  the  larger  probability  of  the  smaller 
loss.  More  technically,  for  the  risk  averse  person  the  disutility  of 
the  larger  loss  is  more  than  ten  times  as  great  as  the  disutility 
of  the  smaller  loss.  For  the  risk  preferrer,  the  larger  loss  dis- 
utiHty  is  less  than  ten  times  that  of  the  smaller  loss. 

Let  us  apply  this  risk  attitude  analysis  to  our  antitrust  policy 
problem  of  choosing  between  a  primarily  fine-oriented  and  a 
primarily  detection-oriented  deterrence  system.  Assume  that  the 
enforcement  agencies  are  considering  two  alternative  proposals. 
The  first  calls  for  both  the  imposition  of  a  higher  fine  on  con- 
victed antitrust  violators  and  a  reduction  in  the  amount  of  re- 
sources going  into  detection  and  conviction.  The  second  calls 
for  reducing  the  financial  penalties,  but  also  for  increasing  the 
resources  devoted  to  enforcement,  thereby  causing  an  increase  in 
the  probability  of  detection  and  conviction.  Let  us  assume 
further  that  the  high  financial  penalty  is  ten  times  the  lower  pen- 
alty, but  that  because  of  the  difference  in  the  quantity  of  re- 
sources devoted  to  enforcement,  the  probability  of  being  required 
to  pay  the  lower  penalty  is  ten  times  as  great  as  the  probability 
of  being  required  to  pay  the  high  penalty.  On  these  assumptions, 
the  expected  value  of  monopoly  profits  under  either  proposal  is 
the  same.  The  businessman's  expected  utiHty  from  antitrust 
violations,  however,  will  vary  depending  upon  his  attitude  toward 
risk.  The  risk  averse  manager's  attitudes  will  lead  him  to  col- 
lude more  under  the  policy  involving  the  larger  probability  of 

96-940  O  -  73  -  32 
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paying  the  smaller  financial  penalty.  The  risk  preferrer,  on  the 
other  hand,  will  collude  more  under  the  proposal  involving  the 
smaller  probability  of  the  large  penalty. 

The  indifference  maps  of  Figure  i  (p.  701)  provide  graphic 
illustration  of  the  attitudes  of  both  a  risk  preferrer  and  a  risk 
averter.  On  the  horizontal  axes  of  Panels  A  and  B  we  measure  the 
probability  of  detection  and  conviction  of  antitrust  violations.  On 
the  vertical  axes  we  measure  fines  paid  when  the  firm  is  appre- 
hended and  convicted  of  restraints  of  trade.-"  In  contrast  to 
relative  magnitudes  under  the  usual  construction  of  such  dia- 
grams, the  magnitudes  measured  on  each  axis  become  smaller  as 
we  move  away  from  the  origin.  The  indifference  curves  depicted 
shall  be  called  "iso-expected  utility"  curves.  They  show  for  a 
given  businessman  combinations  of  antitrust  policies  associated 
with  a  particular  expected  utility  from  monopoly  profits.  A 
movement  along  any  curve  indicates  the  amount  by  which  a  de- 
crease in  the  use  of  one  policy  instrument  must  be  compensated 
by  an  increase  in  employment  of  the  other  instrument  in  order 
for  a  given  businessman  to  maintain  a  given  degree  of  utility 
from  monopolistic  activity.  As  the  businessman  moves  out  to 
higher  iso-expected  utility  curves  —  that  is,  as  he  moves  further 
away  from  the  origin  —  the  greater  satisfaction  which  he  can 
achieve  from  monopoly  profits  will  encourage  him  to  engage  in 
more  anticompetitive  behavior. 

In  Panel  A,  we  depict  the  case  in  which  the  manager  is  a 
risk  preferrer.  His  indifference  curves  indicate  that  a  relatively 
small  reduction  in  the  probability  of  apprehension  and  conviction 
must  be  compensated  by  a  relatively  large  increase  in  financial 
penalties  in  order  for  him  to  maintain  any  given  degree  of  ex- 
pected utility  from  his  monopolistic  behavior.  Precisely  the  op- 
posite attitude  is  depicted  in  Panel  B.  There  we  see  a  case  of  a 
risk  averse  manager  in  which  a  relatively  large  reduction  in  the 
probability  of  detection  and  conviction  needs  to  be  compensated 
by  only  a  relatively  small  increase  in  penalties  in  order  to  main- 
tain any  given  expected  utility. 

The  implications  of  attitudes  toward  risk  for  antitrust  policy 
can  be  illustrated  by  superimposing  the  expected  utility  indiffer- 
ence curves  of  the  risk  preferrer  (the  curves  depicted  as  P)  on 
those  of  the  risk  averter  (the  curves  depicted  a,s  A).  This  is  done 
in  Figure  2  (p.  702).   Let  us  assume  that  in  terms  of  current  ex- 

^^  The  magnitude  of  fines  is  independent  of  the  probability  of  conviction  and 
detection.  Congress  could  increase  the  fines  and  not  vote  any  additional  resources 
to  the  enforcement  agencies;  furthermore,  increased  fines  provide  no  significant 
inducement  to  private  parties  either  to  prosecute  or  to  inform  the  Government  of 
antitrust  violations. 
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penditures  of  societal  resources,  antitrust  policy  places  us  at 
point  Q,  where  the  A3  indifference  curve  of  the  risk  averter  cuts 
curve  P3  of  the  risk  preferrer.  The  line  KL  passes  through  point 
Q  and  is  drawn  as  an  iso-expected  value  curve.  By  definition, 
any  movement  along  KL  leaves  constant  the  expected  value  of 
the  monopolist's  profits,  with  any  change  in  the  financial  penalty 
exactly  compensated  in  terms  of  expected  value  by  an  opposite 
change  in  the  probability  of  detection  and  conviction.  The  iso- 
expected  value  curve,  a  rectangular  hyperbola,  also  represents 
the  iso-expected  utility  curve  of  a  risk-neutral  businessman,  a 
businessman  who  has  no  preference,  say,  between  a  ten  percent 
probability  of  a  $10  loss  and  a  100  percent  probability  of  a  $1 
loss.  KL  can  thus  be  thought  of  as  the  line  that  divides  risk 
preference  from  risk  aversion.  The  slopes  of  iso-expected  utility 
curves  at  each  point  of  intersection  with  KL  are  greater  or  less 
than  the  slope  of  KL,  depending  upon  whether  they  represent 
risk  preferrers  or  risk  averters. 

If  we  were  to  start  at  point  Q  on  KL  and  were  to  allow  both 
P  and  A  to  design  any  antitrust  policy  they  wished,  with  the  only 
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constraint  being  that  the  expected  value  of  their  monopoly  profits 
would  have  to  remain  constant,  we  would  expect  each  business- 
man to  travel  up  or  down  the  iso-expected  value  curve  KL  until 
he  reached  his  highest  iso-expected  utility  indifference  curve. 
In  our  diagram,  the  risk  averter  reaches  his  highest  indifference 
curve  at  point  T,  while  the  risk  preferrer  reaches  his  highest  ex- 
pected utility  at  point  S.  Point  T  represents  relatively  low  mone- 
tary losses  with  a  high  likelihood  of  detection,  while  point  S 
represents  relatively  high  losses  with  a  low  probability  of  de- 
tection. 

Of  course,  in  reality  both  risk  averse  and  risk  loving  man- 
agers must  adjust  their  behavior  to  the  same  antitrust  policy.  We 
cannot  allow  them  to  choose  the  combination  they  each  prefer 
under  the  constraint  of  a  specific  expected  value  of  monopoly 
profits.  With  an  initial  policy  placing  them  both  at  point  Q,  we 
can  see  that  a  new  policy  which  would  place  them  both  at  point 
S  would  move  the  risk  preferrer  to  a  higher  indifference  curve 
than  he  was  on  at  point  Q,  but  would  move  the  risk  averter  to 
a  lower  curve  than  he  was  on  at  point  Q.  This  means  that  by 
moving  to  point  S  the  expected  utility  of  the  risk  lover  would 
rise  relative  to  that  of  the  risk  averter.  The  risk  preferrer  would 
engage  in  or  "demand"  more  anticompetitive  collusion,  boycotts, 
mergers,  and  the  like  while  the  risk  averter  would  "demand" 
less.  Put  another  way,  the  risk  averter  at  point  S  will  choose 
business  practices  and  policies  which  involve  less  monopolistic 
activity  because  such  activity  offers  him  less  expected  utility. 
The  risk  preferrer,  on  the  other  hand,  will  engage  in  more  monop- 
olistic activity.  He  will  receive  more  satisfaction  from  his  mo- 
nopoly profits  when  the  probability  of  detection  is  low  and  the 
financial  penalties  high. 

With  any  given  antitrust  enforcement  policy,  then,  the  degree 
of  monopoly  in  the  economy  depends  on  whether  managerial 
classes  consist  mainly  of  risk  preferrers  or  risk  averters.  Changes 
in  the  risk  attitudes  of  the  managing  classes  may  demand  cor- 
responding changes  in  antitrust  policies.  It  is  therefore  highly 
pertinent  to  examine  how  risk  attitudes  of  American  business 
management  have  developed  since  the  enactment  of  the  Sherman 
Act  in  the  late  nineteenth  century.^^ 


^'^  In  enacting  the  Sherman  Act,  Congress  in  all  likelihood  did  not  exphcitly 
or  implicitly  consider  the  risk  attitudes  of  American  businessmen.  The  legislative 
history  indicates  that  such  matters  were  at  best  peripheral  to  the  consideration 
of  the  legislation.  C/.  H.  Thorrelli,  supra  note  i8.  Nevertheless,  as  we  have 
shown  above,  the  ultimate  effectiveness  of  the  antitrust  laws  is  in  fact  intimately 
related  to  management's  attitudes  toward  risk. 
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III.  The  Psychology  of  Managers  and  its 
Implications  for  Antitrust  Policy 

There  is  considerable  evidence  that  today's  business  manage- 
ment is  distinctly  more  cautious  than  its  late  nineteenth  century 
counterpart;  furthermore,  this  movement  to  risk  aversion  appears 
to  be  centered  in  the  nation's  oligopolies,  those  firms  most  sub- 
ject to  antitrust  scrutiny.  Joseph  Schumpeter  and  Robert  Aaron 
Gordon  were  among  the  earliest  observers  of  this  attitudinal 
change.-'^  Schumpeter's  sweeping  description  of  the  very  success 
of  capitalism  smothering  and  making  obsolete  the  entrepreneurial 
spirit  dovetails  with  Gordon's  careful  investigation  of  large  en- 
terprise management.  Gordon  argued  that  the  desire  for  security 
is  "[v]ery  probably  .  .  .  stronger  among  the  leading  executives 
of  large  and  mature  concerns  than  it  was  among  an  earlier  gen- 
eration of  'big'  businessmen  .  .  .  ."  ^^ 

Since  Schumpeter's  and  Gordon's  observations,  other  econo- 
mists have  also  argued  convincingly  that  the  American  economy 
has  experienced  a  sharp  increase  in  business  prudence  in  recent 
decades.  Both  Robin  Marris  and  John  Kenneth  Galbraith  con- 
tend that  control  of  large  enterprises  has  passed  from  the  individ- 
ualistic entrepreneur  to  the  organization-minded,  group-oriented 
manager  who  is  highly  concerned  with  minimizing  risk  and  un- 
certainty.^"^  In  the  Galbraith-Marris  corporate  world,  concern 
for  individual  and  corporate  security  acts  as  an  overriding  con- 
straint on  desires  for  growth  and  profits  :^^ 

Today,  when  one  young  executive  describes  another  as  a  "good 
businessman,"  more  often  than  not  he  does  not  mean  ...  a 
man  with  a  good  nose  for  profits,  but  rather  a  man  who  keeps 
his  records  in  order,  his  staff  contented,  his  contacts  active  and 
his  pipelines  filled;   .  .  .  not  rash,  but  not  suffering  from  inde- 

^^  R.  Gordon,  Business  Leadership  in  the  Large  Corporation  271-351 
(1945);  J.  Schumpeter,  Capitalism,  Soculism,  and  Democracy  121-63  (3d  ed. 
1950). 

^®  R.  Gordon,  supra  note  28,  at  283.   See  also  id.  at  310-11. 

^°  J.  Galbraith,  The  New  Industrial  State  11-178  (2d  ed.  1971) ;  R.  Harris, 
The  Economic  Theory  of  "Managerial"  Capitalism  1-109,  204-8S  (1964). 

^'  R.  Harris,  supra  note  30,  at  57-58.    Galbraith 's  description  is  consistent: 

These  characteristics  [of  indixidualistic  entrepreneurial  behavior]  are  not 
readily  reconciled  with  the  requirements  of  the  technostructurc.  Not  in- 
difference but  sensitivity  to  others,  not  individualism  but  accommodation 
to  organization,  not  competition  but  intimate  and  continuing  cooperation 
are  the  prime  requirements  for  group  action.  .  .  .  The  assertion  of  com- 
petitive individualism  ...  to  the  extent  that  it  is  still  encountered,  is  cere- 
monial, traditional  or  a  manifestation  of  personal  vanity  and  .  .  .  self 
delusion. 

J.  Galbraith,  supra  note  30,  at  92-93. 


499 


cision ;  a  good  committee  man  who  knows  both  when  to  open  his 
mouth  and  when  to  keep  it  shut. 

The  use  of  complex  decision  theory  and  organization  theory 
has  led  other  economists  similarly  to  conclude  that  contemporary 
management  wishes  to  avoid  risk  and  uncertainty.^-  These 
analysts  portray  a  hired  management  interested  not  solely  in 
maximizing  profits  but  rather  in  pursuing  a  variety  of  goals; 
they  describe  a  management  geared  to  "homeostatic"  business 
conduct  rather  than  impetuous,  swashbuckling  strategies.  Ac- 
cording to  many  economists,  then,  the  risk  attitudes  of  contemp- 
orary management  are  well  summarized  by  Sir  J.  R,  Hicks'  early 
observation:  "The  best  of  all  .  .  .  profits  is  a  quiet  life."  ^^ 

Economists  have  been  joined  by  observers  from  other  disci- 
plines in  noticing  the  changed  risk,  attitude  of  contemporary 
management.  William  Whyte  has  argued  that  the  displacement 
of  the  Protestant  Ethic  by  the  Social  Ethic  has  led  to  the  pro- 
fessionalization  of  management,  strict  pressures  to  conform,  and 
constraints  on  individual  expression.^'*  Political  scientist  Antony 
Jay  has  compared  the  large  corporation  with  the  large  state, 
arguing  that  both  generate  strong  pressures  to  maintain  the  status 
quo.  Jay  believes  that  any  risky  moves  that  are  made  by  today's 
management  are  aberrations,  atypical  phenomena  having  little 
connection  with  the  risk  attitudes  of  management  at  large.^^ 

Observers  find,  then,  that  modern  enterprise  lacks  the  Carne- 
gies,  Fricks  and  Firestones  of  an  earlier  era.  Such  entrepreneurs 
have  been  displaced  by  a  gradual  evolution  propelled  by  factors 
such  as  increasing  education;  changes  in  the  social  environment 
of  business;  the  steady  separation  of  ownership  from  control  in 
large  corporate  enterprises;  the  "technique  orientation"  and  con- 
formity that  seem  to  characterize  business  education;  and  perhaps 
the  very  nature  of  bureaucracy  itself.  In  terms  of  our  earlier 
analysis,  these  factors  have  caused  the  risk  preferrers  of  the  late 
nineteenth  century  to  become  the  risk  avoiders  of  the  1970's. 

The  implications  of  this  attitudinal  change  for  antitrust  policy 
are  clear.  Policy  designers  should  be  highly  sensitive  to  this 
change  in  risk  attitude,  realizing  in  line  with  our  earlier  analysis 
that  a  risk  averse  management  is  more  likely  to  be  deterred  by 

^'^  See,  e.g.,  K.  Boulding,  A  Reconstruction  of  Economics  26-38  (1950); 
R.  Cyert  &  J.  March,  A  Behavioral  Theory  of  the  Firm,  118-19  (1963); 
Simon,  Theories  of  Decision-Making  in  Economics  and  Behavioral  Science,  49  Am. 
Econ.  Rev.  253  (1959). 

^^  Hicks,  Annual  Survey   of  Economic   Theory:    The   Theory   of  Monopoly,  3 

ECONOMETRICA  I,  8    (1935). 

^'*  W.  Whyte,  The  Organization  Man  18-22  (1956). 

''^  A.  Jay,  Management  and  Machiavelli  (1967)    (see  especially  189-98). 
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high  financial  penalties  than  by  a  high  probability  of  detection 
and  conviction  with  accompanying  penalities  not  severe.  Thus, 
in  the  framework  of  current  attitudes  toward  risk,  the  deterrent 
benefits  of  a  policy  of  raised  fines  far  outweigh  the  deterrent 
benefits  of  expending  additional  enforcement  resources. 

IV.  Potential  Objections  to  Raising  Fines 

Even  given  the  relative  deterrent  benefits  of  increasing  fines 
as  opposed  to  increasing  enforcement  efforts,  potential  objections 
to  a  fine-oriented  system  still  remain.  First,  it  could  be  argued 
that  judges  and  juries  would  be  substantially  less  likely  to  con- 
vict a  violator  if  such  a  conviction  demanded  a  significantly 
higher  fine.  If  this  is  true,  a  fine  increase,  even  if  enforcement 
efforts  remained  constant,  would  result  in  a  decrease  in  the  pro- 
portion of  antitrust  violators  who  are  convicted.  The  decrease, 
the  argument  would  assert,  would  result  in  the  reduction  of  moral 
inhibitions  against  engaging  in  anticompetitive  behavior  and,  as 
a  consequence,  would  produce  an  increase  in  antitrust  violations, 
even  if  management  is  risk  averse  and  therefore  initially  inclined 
to  avoid  any  flirtation  with  the  increased  penalties.  This  objec- 
tion to  a  system  based  on  higher  fines  rests  on  the  belief  that  the 
moral,  educative  force  of  law  is  critical  in  influencing  behavior 
and  that  to  the  extent  that  punishment  occurs  less  frequently, 
that  moral  force  is  weakened.^*'  Punishment,  it  is  argued,  greatly 
reinforces  society's  condemnation  of  inappropriate  behavior. 
Hence,  according  to  this  argument,  high  fines  which  are  seldom 
imposed  would  lead  in  the  long  run  to  more,  rather  than  less, 
monopolistic  behavior  because  the  moral  inhibitions  against  such 
behavior  would  be  weakened. 

However  convincing  this  initial  objection  to  a  fine-oriented 
system  appears  at  first  glance,  on  closer  examination  it  has  two 
critical  weaknesses.  First,  it  is  far  from  inevitable  that  statutory 
provisions  for  higher  fines,  even  if  mandatory,  would  impel  judges 
and  juries  to  punish  fewer  antitrust  violators.  Legislation  which 
increased  fines  while  eliminating  private  damage  suits,  for  ex- 
ample, would  clearly  show  that  Congress  intended  the  fine  in- 
crease to  be  comprehensively  implemented;  this  demonstrated 
intent  could  be  expected  to  influence  judges  and  even  juries. 
Judges  and  juries  would  probably  have  a  greater  tendency  to  fine 
antitrust  violations  when  assured  that  private  treble  damage 
actions  would  not  follow.   Furthermore,  judges  and  perhaps  juries 

^'^  See,  e.g.,  Andenaes,  General  Prevention  —  Illusion  or  Reality?,  43   J.  Crim. 
L.  &  Police  Sci.  176  (1952). 
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could  be  expected  to  recognize  that  with  relatively  fewer  in- 
vestigative resources  devoted  to  punishing  anticompetitive  be- 
havior, lines  would  now  carry  a  greater  deterrent  burden. 

Second,  even  if  one  ignores  the  real  possibility  that  the  in- 
creased moral  inhibitions  accompanying  heightened  financial 
penalties  may  in  themselves  compensate  for  the  moral  inhibitions 
lost  by  a  decrease  in  the  frequency  of  enforcement,  the  moral 
force  argument  is  not  a  persuasive  one.  It  assumes  that  the 
decision  to  engage  in  unlawful  behavior  is  made  largely  on  the 
basis  of  an  individual's  personal  moral  code.  We  believe,  on  the 
contrary,  that,  at  least  in  the  area  of  antitrust  deterrence,  the 
attitude  of  managers  toward  risk  is  far  more  important  than  any 
of  their  moral  attitudes,  and  that  antitrust  policy  will  be  more 
effective  in  deterring  illegal  behavior  if  it  takes  more  account  of 
the  former  than  the  latter.  In  consequence,  a  fine-oriented  system 
would  produce  less,  rather  than  more,  monopolistic  behavior. 
Until  attitudes  of  business  management  toward  risk  change,  there 
is  no  reason  to  expect  that  these  risk  averse  managers  would  ever 
return  to  their  former  monopolistic  practices  once  fines  were 
raised.  With  less  monopolistic  behavior  prevalent  in  society, 
surely  the  moral  inhibitions  against  such  behavior  —  and  perhaps 
against  all  illegal  behavior  —  would  be  reinforced,  rather  than 
weakened. 

A  second  potential  objection  to  an  increase  in  fines  is  that  the 
costs  of  such  an  increase  would  be  greater  than  the  costs  of  an 
increase  in  enforcement  efforts.  The  increased  expenditure  of 
scarce  judicial  and  administrative  resources  which  would  inevi- 
tably accompany  a  system  in  which  the  enforcement  of  antitrust 
laws  was  intensified  would  of  course  be  unnecessary  in  a  system 
which  relied  simply  on  imposition  of  heavy  fines  once  convictions 
were  attained.  However,  other  less  tangible  costs  might  accom- 
pany an  increase  in  fines.  First,  such  an  increase  might  augment 
the  sense  of  inequity  fostered  by  a  system  which  penalized  some 
but  not  all  violators.  The  equity  in  an  after-the-fact  sense  {ex 
post  equity)  involved  whenever  some  violators  of  a  law  are 
punished  and  others  allowed  to  go  free  decreases  as  the  potential 
punishment  increases.  However,  to  achieve  complete  ex  post 
equity  in  antitrust  enforcement  would  entail  the  apprehension 
and  punishment  of  all  lawbreakers,  an  employment  of  resources 
that  would  clearly  be  too  costly  from  the  point  of  view  of  eco- 
nomic efficiency.  At  some  point  a  balance  must  be  struck.  The 
crucial  question  is:  how  much  is  society  willing  to  give  up  to 
achieve  ex  post  equity? 

The  answer  to  this  question  should  be  at  least  partially  de- 
termined by  the  amount  of  equity  in  the  before-the-fact  sense 
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(ex  ante  equity)  ^'  that  exists  in  the  system  under  examination. 
Whatever  the  ex  post  equity  in  a  fine-oriented  system,  the  ex  ante 
equity  in  such  a  system  is  potentially  close  to  perfect.  Each  risk 
preferrer  who  cold-bloodedly  decides  to  violate  the  law  and  enter 
a  cartel  could  be  made  to  have  the  same  probability  of  being 
caught  as  anyone  else.  In  terms  of  the  Government's  enforce- 
ment efforts,  each  individual  violator  could  have  an  equal  chance 
of  actually  paying  the  fine.  So  long  as  the  chances  of  being  de- 
tected are  equahzed  at  the  start  under  a  clear  set  of  rules,  perfect 
ex  ante  equity  can  prevail.  The  existence  of  this  almost  perfect 
ex  ante  equity  combined  with  the  high  costs  of  achieving  ad- 
ditional ex  post  equity  would  seem  to  indicate  that  a  high  fine 
system  would  not  unduly  disturb  the  society's  general  sense  of 
relative  equity. 

Other  costs  of  an  increase  in  fines  may,  however,  be  more 
significant.  First,  wholly  apart  from  notions  of  relative  equity, 
it  may  be  that  a  high  fine,  if  it  represents  a  sum  far  in  excess  of 
the  amount  of  damage  done  by  a  given  antitrust  violation,  will 
unduly  infringe  on  society's  sense  of  absolute  equity.  Further- 
more, extremely  high  fines  could  cause  the  collapse  of  businesses 
which  at  least  have  the  potential  of  making  substantial  contribu- 
tions to  the  national  economy. 

Both  of  these  costs,  however,  rather  than  demanding  that 
fines  not  be  raised  at  all,  simply  indicate  that  there  is  some  ceiling 
above  which  fines  should  not  go.  At  least  as  applied  to  many 
American  businesses,  the  current  fine  structure  certainly  does 
not  exceed  that  ceiling.  The  Sherman  Act's  maximum  $50,000 
fine  is  a  pittance  for  many  violators,  threatening  neither  society's 
sense  of  absolute  equity  nor  the  violating  company's  existence. 
Nevertheless,  the  fact  that  there  is  a  fine  level  beyond  which 
marginal  costs  begin  to  be  greater  than  marginal  benefits  should 
be  kept  in  mind  in  designing  a  specific  proposal  for  a  fine-oriented 
system. 

V.  The  Fine:    A  Specific  Proposal 

It  should  be  clear  from  this  discussion  that  the  same  absolute 
monetary  exaction  should  not  be  set  by  statute  for  every  anti- 
trust violator.^^    An  absolute  fine  level  that  might  be  an  enor- 

^^  The  distinction  between  ex  ante  and  ex  post  equity  is  that  of  Mark  V.  Pauly 
and  Thomas  D.  Willett.  See  Pauly  &  Willett,  Two  Concepts  of  Equity  and  Their 
Implications  for  Public  Policy,  53  Social  Sci.  Q.  8   (1972). 

^*  As  noted  at  p.  697  supra,  Senator  Hart  has  advocated  that  the  maximum 
Sherman  Act  fine  be  raised  from  $50,000  per  count  to  $500,000.  His  proposal,  it 
should  be  noted,  does  not  envision  the  elimination  of  private  damage  suits. 
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mous  deterrent  for  small  firms  might  not  deter  larger  firms  from 
anticompetitive  activity.  What  we  are  seeking  is  a  fine  that  is 
large  enough  in  the  case  of  each  individual  firm  to  make  its 
management  unlikely  to  violate  the  antitrust  laws,  but  which  is 
not  so  large  as  to  cause  a  violator  to  go  out  of  business  or  to 
offend  our  sense  of  absolute  equity.  Thus,  we  must  think  in 
terms  of  fines  based  on  proportions  rather  than  absolute  amounts. 
These  proportions  should  be  of  such  a  size,  and  applied  in  such 
a  way,  that  the  resultant  fine  would  "hurt"  each  firm  just  enough 
to  deter  a  risk  averse  manager. 

Four  possible  measures  of  a  firm's  "ability  to  pay"  come  to 
mind.  In  the  application  of  the  first  standard,  managerial  salaries, 
fines  would  be  assessed  against  the  managers  themselves.  With 
the  other  three  alternative  measures  —  sales,  assets,  and  profits 
—  the  fines  would  be  assessed  against  the  violating  firms. 

Levying  fines  on  managers  themselves  would  not  be  without 
advantages.  While  economists  are  no  longer  highly  prone  to 
emphasize  the  separation  of  ownership  and  control  in  large  cor- 
porations, it  is  still  the  case  that  some  managers'  actions  may  be 
insulated  from  stockholder  control  and  reprisals.  These  managers 
may  not  be  as  much  deterred  by  a  potential  fine  on  their  com- 
panies' sales,  assets,  or  profits  as  by  the  prospect  of  losing  a 
percentage  of  their  own  salaries.  Consequently,  there  is  a  great 
temptation  to  fine  directly  the  businessman  engaged  in  the  illegal 
activity.  Indeed,  one  of  the  proffered  purposes  of  the  Clayton 
Act  was  to  enable  punishment  to  be  applied  to  the  source  of  the 
violation. ^^  If  accomplished,  this  would  seem  not  only  to  effec- 
tuate solid  deterrence  but  also  to  constitute  an  equitable  incidence 
of  the  fine.  A  manager  willfully  engaging  in  anticompetitive 
behavior  should  not  be  able  to  use  a  corporate  shield  to  escape 
punishment. 

Two  factors,  however,  persuade  us  to  reject  levying  a  propor- 
tional fine  upon  managerial  salaries.  First,  the  task  of  clearly 
identifying  those  responsible  for  anticompetitive  behavior,  espe- 
cially  in   large   corporations,   might  be   excessively   difficult   to 


^®  In  his  message  to  Congress  of  January  20,  19 14,  in  which  he  proposed  new 

antitrust  legislation,  President  Wilson  said; 

...  we  ought  to  see  to  it  .  .  .  that  penalties  and  punishments  should  fall 
not  upon  business  itself,  to  its  confusion  and  interruption,  but  upon  the 
individuals  who  use  the  instrumentahties  of  business  to  do  things  which 
public  policy  and  sound  business  practice  condemn.  Every  act  of  business  is 
done  at  the  command  or  uf>on  the  initiative  of  some  ascertainable  person  or 
group  of  persons.  These  should  be  held  individually  responsible,  and  the 
punishment  should  fall  upon  them,  not  upon  the  business  organization  of 
which  they  make  illegal  use. 

51  Cong.  Rec.  1963   (1914). 
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accomplish;  ^^  managers  would  be  encouraged  to  develop  very- 
subtle  methods  of  concealing  the  origins  of  anticompetitive  be- 
havior so  that  responsibility  for  the  behavior  could  not  be  traced 
to  them.  A  fine  based  on  salaries  could  thus  fall  on  those  not 
responsible  for  the  illegal  activity.  Indeed,  judges,  unsure  that 
imposed  fines  would  fall  on  the  real  violators,  might  be  reluctant 
to  impose  fines  high  enough  actually  to  deter;  and  convictions 
might  be  fewer  if  such  fines  were  mandatory. 

Second,  the  gains  to  be  had  from  anticompetitive  behavior 
are  frequently  so  large  relative  to  the  salaries  of  the  managers 
involved  that  boards  of  directors  would  find  it  tempting  to 
arrange  for  hidden  side  payments  as  "bribes"  to  management  to 
engage  in  violations  of  the  antitrust  laws.  With  potentially  huge 
rewards  for  anticompetitive  action,  even  a  loo  percent  fine  on 
salaries  would  constitute  a  small  amount  relative  to  the  potential 
monopoly  gains  to  the  firm;  the  existence  of  such  potential 
"gains  from  trade"  would  clearly  invite  the  development  of 
means  to  circumvent  the  fine  structure.  Thus,  although  in  an 
abstract  sense  levying  fines  on  managers'  salaries  would  unques- 
tionably be  an  effective  deterrent,  practical  problems  of  imple- 
mentation would  seem  to  dictate  that  the  use  of  such  a  standard 
be  rejected. 

We  turn,  therefore,  to  the  alternative  standards  which  impose 
fines  on  the  violating  firms  themselves.  The  sales  figure  standard 
has  the  advantage  of  being  the  least  susceptible  to  illegal  manip- 
ulation. This  fact  indeed  may  have  led  a  recent  study  group  to 
recommend  that  violations  of  the  Sherman  Act  be  punished  by 
fines  equal  to  a  percentage  of  the  violator's  sales.'*^  However,  the 
benefits  of  using  a  sales  standard  are  more  than  offset  by  the 
disproportionately  heavy  impact  that  a  fine  on  sales  would  have 
upon  some  firms.  Firms  with  low  profits/sales  ratios  would  be 
hurt  far  more  than  those  with  high  profits/sales  ratios.  In  fact, 
a  percentage  fine  in  the  i  to  5  percent  of  sales  range  that  could 

''°  Reflecting   on   his   hearings   on   the   electrical   equipment    cartel    of   the   late 

iQSo's,  Senator  Estes  Kefauver  wrote: 

[I]t  has  been  found  that  many  times,  top  corporate  executives  "wink"  at 
criminal  antitrust  violations  going  on  right  under  their  noses.  Rather  than 
assure  that  the  antitrust  laws  were  being  obeyed  by  their  subordinates, 
such  executives  take  great  pains  to  make  certain  they  have  no  "knowledge" 
of  any  illegal  activities. 

Press  Release  of  Senator  Estes  Kefauver,  July  13,  1961,  quoted  in  Note,  Increasing 

Community  Control  over  Corporate  Crime  —  A  Problem  in  the  Law  of  Sanctions, 

71  Yale  L.J.  280,  303  n.71  (1961).   See  also  id.  at  297,  302. 

■^  M.  Green,  supra  note  14,  at   175.    The  basic  proposal  of  this  Nader  study 

group  was  a  fine  ranging  from  1%  to  10%  of  the  violating  firm's  sales  (during  the 

time  of  the  violation)   for  the  first  offense  and  5%  to  10%  of  sales  for  a  second 

violation  within  a  five  year  period. 
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cause  a  retailing  firm  with  a  high  inventory  turnover  to  go  out  of 
business  might  be  easily  endured  by  many  manufacturing  firms. 
The  deterrent  value,  equity,  and  destructive  potential  of  a  fine 
based  on  sales,  then,  would  fluctuate  so  widely  with  the  character 
of  the  violating  firm  that  the  sales  standard  should  be  rejected. 

Basing  the  fine  on  assets  would  of  course  produce  the  same 
problem  of  widely  varying  impacts.  On  committing  identical 
offenses,  firms  with  low  profits/assets  ratios  would  in  effect  pay 
greater  fines  than  firms  with  high  ratios.  Fines  more  than  ade- 
quate to  deter  anticompetitive  behavior  in  manufacturing  firms 
(in  which  there  is  large  investment  in  durable  capital)  might  not 
dissuade  the  management  of  retailing  or  other  merchandising 
enterprises  with  relatively  few  assets.  In  addition,  the  fact  that 
varying  depreciation  methods  in  different  industries  exert  a 
significant  effect  on  the  asset  figure  further  reduces  its  usefulness 
as  a  peg  upon  which  to  hang  the  fine  structure. "*- 

A  firm's  profits  constitute  a  far  more  desirable  standard  for 
the  imposition  of  fines  than  either  the  standard  of  sales  or  that 
of  assets.  The  profit  standard  would  go  further  than  either  of  the 
other  two  toward  providing  a  constant  impact,  regardless  of  the 
sales-assets  structures  of  the  firms  that  are  potential  violators. 
Specifically,  we  recommend  that  antitrust  violations  be  penalized 
exclusively  by  a  mandatory  fine  of  25  percent  of  the  firm's  pre- 
tax profits  for  every  year  of  anticompetitive  activity.'*^  Govern- 
ment tax  returns  would  provide  a  very  convenient  measure  by 
which  to  determine  the  relevant  profit  figure. 

The  25  percent  figure,  we  stress,  is  not  to  be  taken  as  either 
an  estimate  of  the  firm's  profits  attributable  to  its  antitrust  viola- 
tion or  an  estimate  of  the  misallocative  damage  done  to  society 
by  the  firm's  anticompetitive  activity.  Rather  than  being  con- 
cerned with  compensation,  our  proposal  is  directed  solely  toward 
deterrence;  the  25  percent  figure  would  seem  sufficient  for  this 
purpose.  Even  a  management  relatively  isolated  from  its  firm's 
owners  still  would  feel  the  impact  from  a  fine  of  this  magnitude. 
The  experience  of  lower  stock  prices,  greater  difficulties  in  attract- 
ing funds,  and  an  increased  probability  of  a  takeover  bid  would 
be  unpleasant  consequences  of  such  a  fine.  The  25  percent  figure 
would,  on  the  other  hand,  not  seem  so  high  as  to  cause  violators 
to  go  out  of  business,  and  not  so  onerous  as  to  offend  the  society's 
sense  of  absolute  equity. 

■•^  Moreover,  during  a  time  of  inflation,  a  fine  based  on  assets  might  impose 
greater  hardships  on  new  firms  than  on  old  ones  since  the  older  firms  are  more 
likely  to  have  their  assets  undervalued. 

*^  Under  our  proposed  system  corporate  dissolution  might  still  be  used  in  some 
cases  but  only  when  its  remedial  benefits  clearly  warrant  its  use.   See  p.  696  supra. 
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There  are,  of  course,  some  problems  in  basing  the  fine  on  a 
percentage  of  company  profits.  Economists  have  long  noted  the 
inability  of  current  accounting  practices  to  reflect  costs  rationally 
and  consistently;  the  vagaries  of  cost  accounting  are  necessarily 
reflected  in  the  profit  residual.  This  results  in  two  problems: 
(i)  a  fine  on  profits  may  have  some  disproportionate  effects  due 
to  different  accounting  practices  among  firms  and  across  in- 
dustries, and  (2)  the  malleability  of  cost  figures,  coupled  with  a 
potential  fine  on  profits,  gives  management  added  incentive  to 
hide  profits.  For  example,  a  firm  may  have  opportunities  to 
engage  in  activities  providing  attractive  tax  shelters.  Under  our 
proposal  of  a  25  percent  fine  on  profits,  such  tax  shelters  would 
benefit  a  firm  not  only  with  tax  savings  but  also  with  lower  anti- 
trust fines.^^  However,  insofar  as  these  problems  are  deemed 
substantial,  they  could  be  addressed  by  devising  regulations  which 
would  use  income  tax  profit  figures  not  as  a  final  base  from  which 
to  compute  antitrust  penalties  but  rather  as  a  starting  point  for 
computations.'*^ 

Our  proposal  might  seem  to  impose  an  inappropriately  heavy 
burden  on  multidivision  firms,  since  the  propx)sed  fine  is  based  on 
a  given  firm's  aggregate  profits  while  a  particular  antitrust  viola- 
tion might  have  been  perpetrated  by  only  one  of  the  company's 
divisions.  This  "disproportion,"  however,  is  one  of  the  strengths 
of  the  profits  measure.  Multidivision  firms,  because  of  their 
typically  large  size,  are  generally  considered  the  firms  most  likely 
to  inflict  serious  welfare  losses  when  they  engage  in  anticom- 
petitive behavior.  More  importantly,  huge  multidivision  firms, 
with  many  sources  of  profit,  would  probably  not  be  "hurt"  or 
deterred  by  the  threat  of  losing  a  portion  of  profits  in  only  one 
division.  Furthermore,  imposing  even  relatively  frequent  but 
relatively  low  fines  on  the  profits  of  single  divisions  of  con- 
glomerates would  have  particularly  little  deterrent  effect  if,  as 
we  earlier  concluded,  management  is  generally  risk  averse,  and  if 
the  size  and  diversity  of  the  enterprise  makes  the  incidence  of 
such  fines  more  or  less  statistically  predictable. 

The  benefits  of  determining  antitrust  fines  by  a  profit  stand- 
ard, then,  outweigh  the  costs  of  using  that  standard.   Considera- 

**  This  problem  should  not  be  overstated.  It  is  unlikely  that  our  proposal 
would  cause  corporations  to  engage  in  much  further  tax-sheltered  activity.  Al- 
ready existing  inducements  to  minimize  taxable  income  have  probably  exhausted 
concealment  options. 

■•'  Incremental  concealment  of  profits  could  if  necessary  be  made  less  appealing 
by  adjusting  the  profit  figure  for  antitrust  penalty  purposes  so  as  to  take  into 
account  returns  which  are  otherwise  hidden  through  sheltering  devices.  Firms 
would  then  be  fined  on  the  basis  of  an  adjusted  profit  figure. 
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tions  of  efficiency,  ease  of  administration,  and  equity  together 
compel  the  conclusion  that  the  profit  standard  is  the  most  de- 
sirable of  the  four  options  that  have  been  analyzed  here. 

VI.   Conclusion 

We  have  shown  that,  given  the  general  risk  aversion  of 
American  management,  it  is  more  efficient  to  deter  antitrust  viola- 
tions by  heavy  reliance  on  the  level  of  financial  penalties  than  by 
heavy  reliance  on  the  probability  of  detection  and  conviction. 
Furthermore,  we  have  argued  that  penalties  should  be  in  the 
form  of  fines  rather  than  in  the  form  of  private  reparations.  By 
ehminating  the  resource  consuming  processes  involved  in  the 
determination  and  allocation  of  private  damages,  our  proposal 
would,  we  feel,  enable  society  to  achieve  the  present  degree  of 
deterrence  at  lesser  social  cost  or  a  much  greater  degree  of 
deterrence  at  the  same  cost. 

In  advocating  reliance  on  a  single  penalty  instead  of  a  host 
of  weapons,  and  in  recommending  the  elimination  of  private 
damage  suits,  a  mechanism  which  has  been  called  the  "strongest 
pillar  of  antitrust,"  ^"  we  are  not,  we  stress,  calling  for  a  weaken- 
ing of  the  antitrust  laws.  On  the  contrary,  we  are  convinced  that 
more  discouragement  of  anticompetitive  behavior  is  needed. 
However,  an  analysis  of  the  benefits  and  the  costs  of  any  alternate 
antitrust  policies  moves  us  to  reject  the  antitrust  literature  which 
simply  recommends  doing  more  of  everything  —  more  fines, 
longer  jail  terms,  bigger  government  budgets,  enlarged  rules  of 
standing,  generally  easier  access  to  the  courts  —  with  little  discus- 
sion of  the  relative  efficiencies  and  costs  of  these  several  ap- 
proaches. 

'*'^  Loevinger,  Private  Action  —  The  Strongest  Pillar  of  Antitrust,  3  Antitrust 
Bull.  167  (1958). 
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